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CONCLUSION. 
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PART  I. 
CRIMES. 


CHAPTER  I. 

OF   THE    NATURE    OF    CRIMES    AND    THEIR 
PUNISHMENTS. 


The  present  volume  deals  with  the  Law  of  Crimes 
or  Public  Wrongs.  In  order  to  comprehend  the  sub- 
ject fully,  it  is  proposed  to  deal — (i)  with  the  general 
nature  of  crimes  and  of  punishments  ;  (ii)  with 
the  persons  capable  of  committing  crimes  ;  (iii)  with 
their  several  degrees  of  guilt  as  principals  or  acces- 
sories ;  (iv)  with  the  particular  species  of  crimes  ; 
and  (v)  with  the  methods  of  criminal  procedure, 
including  the  mode  of  inflicting  those  punishments 
which  the  law  annexes  to  each  several  crime. 

General  Nature  of  Crimes  and  of  the  Punish- 
ments FOR  them.  As  stated  hereafter,  a  crime  is  an 
unlawful  act  or  default  which  is  an  offence  against 
the  public,  rendering  the  person  guilty  of  such  act 
or  default  liable  to  legal  punishment.     The  process 
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by  which  such  person  is  punished  for  the  unlawful 
act  or  default  is  carried  on  in  the  name  of  the  Crown  ; 
although  any  private  person,  in  the  absence  of  statutory 
provision  to  the  contrary,  may  commence  a  criminal 
prosecution.  Criminal  proceedings  were  formerly 
called  pleas  of  the  crown,  because  the  King,  in  whom 
centres  the  majesty  of  the  whole  community,  is 
supposed  by  the  law  to  be  the  person  injured  by  every 
infraction  of  the  pubhc  rights  belonging  to  that  com- 
munity. Wherefore  he  is,  in  all  cases,  the  proper 
prosecutor  for  every  pubUc  offence. 

The  punishment  of  crimes  is  a  matter  which  is  of 
the  utmost  importance  to  every  individual  in  the 
State.  In  proportion  to  the  importance  of  the  punish- 
ment of  crimes,  ought  also  to  be  the  care  and  attention 
of  the  legislature  in  properly  enunciating  the  provisions 
applicable  to  criminal  matters  generally. 

Such  provisions  should  be  founded  on  principles 
that  are  permanent,  uniform,  and  universal,  and  that 
are  always  conformable  to  the  dictates  of  truth  and 
justice,  to  the  feehngs  of  humanity,  and  to  the  indehble 
rights  of  individuals  ;  though  sometimes  they  may  be 
narrowed  or  enlarged,  with  reference  to  local  or 
occasional  necessities.  And  yet,  either  from  a  want 
of  attention  to  these  principles  in  making  the  pro- 
visions, or  from  a  retention  of  the  discordant  regula- 
tions which  successive  political  parties  have  at  different 
times  established,  or  from  too  hastily  employing 
means  greatly  disproportionate  to  the  end,  in  order 
to  check  the  progress  of  some  very  prevalent  offence, 
it  has  happened  that  the  criminal  law  is.  or  was  until 
recently,  in  every  country  of  Europe,  more  rude  and 
imperfect  than  the  civil.  Even  in  England,  where 
the  criminal  law  is  supposed  to  be  more  nearly 
advanced  to  perfection,  where  crimes  are  more 
accurately  defined  and  penalties  less  uncertain  and 
arbitrary,    whore   trials   take  place   in  public,    where 
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torture  is  unknown,  and  every  delinquent  is  judged 
by  liis  equals,  the  criminal  law  was  long  deformed 
by  an  unwise  and  inhuman  severity,  the  amelioration 
of  which  wiU  appear  as  we  proceed  with  our  exposi- 
tion. As  instances  of  the  severity  referred  to,  it  will 
be  suiRcient  to  mention  here,  that  to  break  down 
the  mound  of  a  fish  pond  whereby  the  fish  escaped, 
or  to  cut  down  a  cherry-tree  in  an  orchard,  were,  so 
late  as  the  eighteentli  century,  made  capital  offences  ; 
while  the  offence  of  being  seen  for  one  month  in  the 
company  of  persons  called  '  Egjrptians  '  {i.e.,  gypsies) 
continued  to  be  capital  till  1783. 

I.  A  crime  is  an  unlawful  act  or  default  which  is 
an  offence  against  the  pubUc,  and  renders  the  person 
guilty  of  the  act  or  default  liable  to  legal  punishment. 
The  distinction  of  public  wrongs  from  private,  that  is 
to  say,  of  crimes  from  civil  injuries,  principally  con- 
sists in  this  :  that  private  wrongs  (or  civil  injuries) 
are  an  infringement  or  privation  of  the  civil  rights 
which  belong  to  individuals,  considered  merely  as 
individuals  ;  while  public  wrongs  (or  crimes)  are  a 
violation  of  the  pubUc  rights,  due  to  the  whole 
community,  considered  as  a  community  in  its  social 
aggregate  capacity.  As  if  I  detain  a  field  from  another 
man,  to  which  the  law  has  given  liim  a  right,  this 
is  a  civil  injury  and  not  a  crime  ;  for  here  only  the 
right  of  the  individual  is  concerned,  and  it  is  immaterial 
to  the  pubHc  which  of  us  is  in  possession  of  the  land. 
But  treason,  murder,  and  robbery,  are  properly  ranked 
among  crimes  ;  since,  besides  the  injury  done  to  indivi- 
duals, they  strike  at  the  very  being  of  society,  which 
cannot  possibly  subsist,  where  acts  of  this  sort  are 
suffered  to  escape  with  impunity.  In  most  cases, 
/  a  crime  includes  a  civil  injury  ;  that  is  to  say,  most 
pubHc  offences  are  also  private  wrongs,  or,  at  any  rate, 
threaten  to    involve    harm     to     another    individual. 
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But  this  is  not  invariably  true.  Some  crimes  affect 
the  State  alone — e.g.,  offences  under  the  Foreign 
Enlistment  Act  or  the  Official  Secrets  Acts.  In  other 
crimes  the  individual  directly  affected  is  the  criminal 
himself — e.g.,  in  attempted  suicide.  But  these  cases 
are  exceptional ;  usually  a  crime  is  also  a  civil  injury. 
Thus,  treason  in  imagining  the  King's  death  involves 
in  it  conspiracy  against  an  individual,  which  is  also  a 
civil  injury  ;  but  as  this  species  of  treason  principally 
tends  in  its  consequences  to  the  dissolution  of  govern- 
ment, and  the  destruction  thereby  of  the  order  and 
peace  of  society,  this  raises  it  to  a  crime  of  the  highest 
magnitude.  Murder  is  an  injury  to  the  Ufe  of  an 
individual  ;  but  the  law  considers  principally  the 
loss  which  the  State  sustains  by  being  deprived  of 
a  member,  and  the  pernicious  example  thereby  set  for 
others  to  do  the  like.  Robbery  is  an  injury  to  private 
property  ;  but,  were  that  all,  a  civil  satisfaction  in 
damages  might  atone  for  it.  It  is  the  public  mischief 
of  the  thing,  for  the  prevention  of  wliich  our  laws  have 
made  it  a  felonious  offence.  In  these  gross  and  atrocious 
injuries,  the  private  wrong,  it  was  at  one  time  thought, 
is  swallowed  up  in  the  public.  Hence,  we  seldom 
find  any  mention  made  of  satisfaction  to  the  individual 
in  such  cases  ;  the  satisfaction  to  the  community 
being  so  very  great.  The  rule  has  sometimes  been 
laid  down,  that  where  an  individual  has  been  civilly 
injured  by  a  felonious  act,  he  may  sue  the  felon  after 
conviction  ;  but  that,  until  he  has  discharged  his 
duty  of  bringing  or  endeavouring  to  bring  the  felon  to 
justice,  his  right  of  redress  by  action  is  suspended.  And 
it  is  now  held  {Smith  v.  Selwyn  [1914]  3  K.  B.  98)  that 
the  ])rc)|)or  mc'thod  of  enforcing  this  rule,  if  the  party 
injured  should  commence  his  action  before  the 
Crown  has  prosecuted,  is  for  the  Judge  to  direct  a 
stay  of  proceedings  in  the  civil  action.  But  the  rule 
never  applied  to  misdemeanors,   e.g.,  in  the  case  of 
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the  crime  of  battery  or  beating  of  another,  the  aggressor 
may  be  indicted  at  the  suit  of  the  Crown  and  punished 
by  fine  and  imprisonment  for  disturbing  the  public 
peace ;  and  the  party  beaten  may  also  have  his 
private  remedy,  by  action  of  trespass,  and  recover 
satisfaction  in  damages  for  the  injury  which  he  in 
particular  sustains.  And  the  rule  is  the  same  in 
the  case  of  a  public  nuisance — as  digging  a  ditch  across 
a  highway — which  is  punishable  by  indictment  as  a 
common  offence  to  all  the  King's  subjects  ;  but  if  any 
individual  sustains  any  special  damage  thereby — as 
laming  his  horse,  breaking  his  carriage,  or  the  hke — 
the  offender  may  be  compelled  to  make  ample  satis- 
faction, as  well  for  the  private  injury  as  for  the  public 
wrong.  Upon  the  whole  we  may  observe  that,  in 
the  cognizance  which  it  takes  of  wrongs,  the  law  has 
a  double  view,  viz.,  not  only  to  redress  the  party 
injured,  by  restoring  to  him  his  right,  or  by  giving  him 
an  equivalent  ;  but  also  to  provide  for  the  benefit  of 
the  pubHc,  by  preventing  or  punishing  every  breach 
or  violation  of  those  laws  which  the  sovereign  power 
has  thought  proper  to  establish,  for  the  government  and 
tranquilhty  of  the  whole  community. 

In  ordinary  language,  the  expression  crimes  means 
such  acts  or  defaults  as  are  subjects  of  indictment,  a 
term  dealt  with  hereafter  ;  ordinarily  it  does  not 
include  those  breaches  of  the  law  that  are  punishable 
merely  on  summary  conviction  before  one  or  more 
Justices  of  the  Peace,  although  these  latter  are  doubt- 
less 'offences,'  and  are  so  called.  When  the  word 
'  crime  '  is  understood  in  this  more  limited  sense 
(namely,  in  the  sense  of  an  indictable  offence),  then 
crimes  consist  either  of  treasons,  felonies,  or  mis- 
demeanors. Treasons  are  crimes  which  are  more  parti- 
cularly directed  against  the  safety  of  the  monarch 
and  the  State.  Felonies  are  those  crimes  which  are 
such  by  Common  Law  or  have   been  made   such  by 
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statute.  Misdemeanors  are  all  indictable  ofEences 
which  are  not  treasons  or  felonies.  This  distinction 
makes  it  necessary  for  us  to  define  what  a  felony  is  ; 
and  for  this  purpose,  it  will  be  expedient  to  enter  into 
the  matter  a  little  more  at  large. 

Felony,  in  the  general  acceptation  of  our  English 
law,  comprises  every  species  of  crime,  which  used  to 
occasion,  at  Common  Law,  the  forfeiture  of  lands  and 
goods  ;  but  by  statute  any  offence  may  be  declared 
to  be  a  felony.  Treason  itself,  says  Sir  Edward  Coke, 
was  antiently  comprised  under  the  name  of  felony  ; 
and  the  Treason  Act,  1351,  speaking  of  some  dubious 
crimes,  directs  a  reference  to  Parliament,  that  it  may 
be  there  adjudged,  '  whether  they  be  treason  or  other 
felony,'  All  treasons,  therefore,  strictly  speaking,  are 
felonies  ;  though  all  felonies  are  not  treasons.  The 
word  '  felony  '  is  of  feudal  origin  ;  the  derivation  of 
it  is  uncertain.  According  to  Sir  E.  Coke,  it  is  crimen 
animo  felleo  perpetratum  (with  a  bitter  or  gallish 
inclination). 

It  is  in  the  sense  of  forfeiture  to  the  lord,  that  the 
feudal  writers  constantly  use  the  word  felony  ;  for 
all  those  acts,  whether  of  a  criminal  nature  or  not, 
wluch  used  to  be  a  cause  of  forfeiture  in  the  case  of 
feudal  donations,  and  which  to  this  day  remain  a 
cause  of  forfeiture  in  the  case  of  copyhold  estates, 
are  styled  Jelonioe  in  the  feudal  law — scil.,  per  quas 
feudum  amiititur.  As,  si  domino  deservire  noluerit ; 
si  per  annum  et  diem  cessaverit  in  petendd  investi- 
turd  ;  si  dominum  ejuraverit  {i.e.,  negaverit  se  a  domino 
feudum  habere) ;  si  a  domino,  in  jus  eum  vocante,  ter 
citatus  non  comparuerit — all  these  were  denominated 
felonies  by  the  feudal  constitutions.  So  likewise 
injuries  of  a  more  substantial  or  criminal  nature 
were  denominated  felonies,  that  is,  forfeitures  ;  such  as 
assaulting  or  beating  the  lord,  or  violating  his  wife  or 
daughter — si  dominum  cucurhitaverit,  i.e.,  cum  uxore 
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ejus  concuhuerit.  And  as  these  contempts  and  smaller 
offences  were  felonies  or  acts  of  forfeiture,  the  greater 
offences  (such  as  murder  and  robbery)  fell,  of  course, 
under  the  same  denomination.  Conversely,  the  lord 
might  be  guilty  of  felony,  or  forfeit  his  seignory,  by 
the  same  acts  as  those  for  which  the  vassal  would 
have  forfeited  his  feud.  Si  dominus  commiserit 
feloniam,  per  quam  vassallus  amitteret  feudum  si  earn 
commiserit  in  dominum,  feudi  proprietatem  etimn 
dominus  perdere  debet. 

Felony  and  the  act  of  forfeiture  to  the  lord  having 
been  thus  synonymous  terms  in  the  feudal  law,  we  may 
easily  trace  the  reason  why,  upon  the  introduction  of 
that  law  into  England,  those  crimes  which  induced  such 
forfeiture  of  land,  and,  by  a  small  deflection  from  the 
original  sense,  such  as  induced  the  forfeiture  of  goods 
also,  were  denominated  '  felonies.'  Thus  it  was  said, 
that  suicide,  robbery,  and  rape  were  felonies,  i.e.,  the 
consequence  of  such  crimes  was  forfeiture  ;  till,  by 
long  use,  the  term  of  felony  began  to  signify  the  actual 
crime  committed,  and  not  the  penal  consequence. 
And  hence  it  is,  that  capital  punishment  does  by  no 
means  enter  into  the  true  or  primary  idea  and  defini- 
tion of  felony ;  though  the  idea  of  felony,  even  in  early 
times,  came  to  be  generally  associated  with  that  of 
capital  punishment.  Felony  may  be  without  capital 
punishment  ;  as  in  the  case  of  manslaughter  or  of 
larceny,  and  many  offences  made  felonies  by  statute. 
Conversely,  there  were  offences  of  a  capital  nature, 
which,  as  they  worked  no  forfeiture  of  land  or  goods, 
were  no  felonies  ;  as,  for  example,  the  case  of  heresy, 
by  the  Common  Law.  Again,  the  punishment  at  the 
Common  Law  for  standing  mute  without  pleading  to  an 
indictment  was  capital,  but  without  any  forfeiture  ; 
and  therefore  such  standing  mute  was  no  felony.  The 
true  original  criterion  of  felony  was,  that  it  involved  a 
forfeiture  ;  and,  up  to  a  very  recent  time,  all  felonies 
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occasioned,  in  fact,  a  forfeiture  of  the  goods  and 
chattels  of  the  offender,  and  in  some  cases  of  his  lands 
also.  This  fact  may  afford  some  explanation  of  the 
alleged  rule  that  a  j)rivate  person  injured  by  a  felony 
may  not  pursue  his  civil  remedy  until  the  Crown  has 
secured  a  conviction  of  the  offender  ;  for  it  was 
obviously  to  the  interest  of  the  Crown  to  induce 
subjects  to  set  on  foot  prosecutions  for  felonies.  But 
this  criterion  is  not  now  of  much  practical  service  ; 
for,  by  the  Forfeiture  Act,  1870,  it  has  been  enacted, 
that,  after  the  passing  of  that  statute,  no  con- 
fession, verdict,  inquest,  conviction,  or  judgment  of 
or  for  any  treason  or  felony  or  felo  de  se  shall, 
save  where  the  matter  proceeds  to  outlawry,  cause 
any  forfeiture. 

The  most  important  points  of  difference  between 
treasons,  felonies,  and  misdemeanors,  are  as  follows  : — 

(1)  Accessories. — In  felonies,  a  distinction  is  drawn 
between  principals  and  accessories  (see  pp.  32-36)  ; 
but  there  is  no  such  distinction  in  treason  or  in  mis- 
demeanors. 

(2)  Misprision. — A  person  who  conceals  a  treason 
or  felony  without  consenting  to  it  commits  the  offence 
of  misprision  of  treason  orfelony  (see  pp.  151-152, 180) ; 
there  is  no  such  offence  in  respect  of  a  misdemeanor. 

(3)  Compounding. — It  is  a  criminal  offence  to  com- 
pound a  felony,  i.e.,  to  agree  not  to  prosecute  ;  but  an 
agreement  not  to  prosecute  for  a  misdemeanor, 
though  unlawful  in  many  cases,  is  not  criminal,  unless 
it  amounts  to  a  conspiracy  to  obstruct  or  defeat  the 
course  of  justice  (p.  180). 

(4)  Constructive  murder. — A  person  who  in  the  course 
of  committing  a  felony  causes  the  death  of  another 
may  be  guilty  of  murder  ;  but  a  person  who  in  the 
course  of  committing  a  misdemeanor  causes  the 
death  of  another,  without  the  intention  of  killing,  is 
only  guilty  of  manslaughter  (sec  p.  51). 
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(5)  Arrest. — If  a  treason  or  felony  has  been  com- 
mitted, any  one  may  without  warrant  arrest  a  person 
against  whom  there  is  reasonable  ground  of  suspicion. 
A  constable  may  without  warrant  arrest  any  one  whom 
he  has  reasonable  ground  to  suspect  of  having  com- 
mitted or  being  about  to  commit  a  felony.  In 
cases  of  misdemeanor,  with  some  considerable  excep- 
tions, there  is  no  power  to  arrest  without  a  warrant 
(Chapter  XIX.). 

(6)  Bail. — A  person  accused  of  treason  or  felony 
has  no  right  to  be  bailed.  A  person  accused  of  mis- 
demeanor has,  in  general,  an  absolute  right  to  bail,  if 
he  applies  to  the  High  Court  of  Justice  under  the 
Habeas  Corpus  Act,  1679.  A  person  accused  of  treason 
can  only  be  bailed  by  an  order  of  a  Secretary  of  State 
or  of  a  Judge  of  the  High  Court.  A  person  accused  of 
felony  or  misdemeanor  may  be  bailed  by  the  Justices 
of  the  Peace  before  whom  he  is  brought,  or  by  the 
Court  that  tries  him,  or  by  a  Judge  of  the  High  Court 
in  chambers. 

(7)  Trial.— A  person  accused  of  treason  or  felony 
may  peremptorily  challenge  a  certain  number  of 
jurors  ;  a  person  accused  of  misdemeanor  has  no 
right  of  peremptory  challenge,  but  may  challenge 
jurors  for  cause  (p.  346).  The  oath  administered  to 
the  jury  in  cases  of  felony  is  different  from  the  oath 
in  cases  of  misdemeanor. 

A  person  accused  of  felony  must  during  his  trial 
be  in  '  the  dock,'  unless  he  is  removed  for  gross  mis- 
conduct ;  aliter  of  a  person  accused  of  misdemeanor. 

(8)  Punishment. — Treasons  and  some  felonies  (mur- 
der, piracy,  and  setting  fire  to  the  King's  ships  or 
arsenals)  are  punishable  with  death.  No  misdemeanor 
is  punishable  with  death. 

A  person  convicted  of  felony  may  be  ordered  to 
make  compensation  for  any  loss  of  property  suffered 
by  a  person  aggrieved  by  reason  of  the  felonj''.  A 
person  who  holds  certain  offices,  on  being  found  guilty 
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of  treason  or  felony  and  sentenced  to  death  or  penal 
servitude  or  any  term  of  imprisonment  with  hard 
labour  or  exceeding  twelve  months,  forfeits  his  office. 
A  person  convicted  of  treason  or  felony  and  sentenced 
to  death  or  penal  servitude  is,  while  he  is  lying  under 
sentence  or  suffering  punishment,  disqualified  from 
suing  in  any  action,  and  from  alienating  or  charging 
his  property  ;  and  an  administrator  of  his  property 
may  be  appointed  (Forfeiture  Act,  1870).  None  of 
these  consequences  attach  to  misdemeanors. 

II.  Punishments  are  the  evils  or  inconveniences 
imposed  by  law  on  conviction  for  criminal  offences. 
The  various  forms  of  punishment  which  may  be  in- 
flicted will  be  discussed  hereafter  ;  but,  in  considering 
punishment  generally,  attention  should  be  directed 
to  (1)  the  power,  (2)  the  end,  and  (3)  the  measure  of 
punishments. 

(1)  As  to  the  power  of  punishment,  or  the  right  of  the 
legislature  to  inflict  discretionary  penalties  for  crimes. 
In  a  political  society,  the  right  of  punishing  crimes 
is  vested  in  the  State.  Thereby  men  are  prevented 
from  being  judges  in  their  own  causes  ;  and  whatever 
power  individuals  once  had  of  punishing  offences 
against  the  Law  of  Nature  is  now  vested  in  the  State 
alone,  which  bears  the  sword  of  justice  by  the  consent 
of  the  whole  community.  And  for  offences  which 
are  only  Tnala  prohibita  and  not  mala  in  se,  the  legis- 
lature has  also  prescribed  coercive  punishments.  But, 
in  general,  only  those  acts  or  defaults  are  made 
criminal,  and  subject  the  person  committing  them  to 
punishment,  which  are  manifestly  contrary  to  the  best 
interests  of  the  public  and  the  State,  and  are,  as  such, 
reprobated  by  the  community  at  large.  For  the 
moral  improvement  which  is  one  of  the  aims  of  punish- 
ment will  ])e  achieved,  not  by  premature  attempts 
to  educate  an  unwilling  public  in  the  direction  which 
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to  the  legislator  of  the  moment  seems  desirable,  but 
rather  by  legislation  which  is  in  accord  with  general 
public  sentiment. 

And,  further,  in  deciding  whether  an  act  should 
be  prohibited  under  pain  of  punishment,  the  legisla- 
ture will  have  regard  to  the  extent  of  the  mischief 
which  such  an  act  is  likely  to  cause,  and  the  degree 
to  which  the  public  will  be  affected.  Thus,  many 
acts  which  are  deserving  of  moral  censure  are  not 
made  punishable  by  the  legislature,  while  others  are 
only  punishable  in  certain  conditions.  For  example, 
drunkenness  is  only  an  offence  if  it  occurs  in  a  public 
place  ;  lying,  only  if  it  amounts  to  perjury  or  fraud. 

(2)  As  to  the  end  or  object  of  punishment.  This 
is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed,  but  rather  by  way  of  precaution  against 
the  commission  of  future  offences  of  the  same  kind. 
The  object  of  punishment  may  be  either  (i)  the 
amendment  of  the  offender  himseK,  for  which  purpose 
all  corporal  punishment,  fines,  or  imprisonment  are 
inflicted  ;  (ii)  the  deterring  of  others,  by  the  dread  of 
his  example,  from  offending  in  the  same  way — ut  pcena 
ad  paucos,  metus  ad  omnes  perveniat :  or  (iii)  the 
depriving  of  the  criminal,  either  permanently  or  tem- 
porarily, of  the  power  to  do  future  mischief,  which 
is  effected  by  putting  him  to  death,  or  condemning 
him  to  confinement.  The  same  one  end,  of  preventing 
the  commission  of  future  crimes,  is  endeavoured  to 
be  answered  by  each  and  all  of  these  three  modes  of 
punishment.  The  pubhc  gains  equal  security,  whether 
the  offender  himself  be  amended  by  wholesome  correc- 
tion, or  whether  he  be  disabled  from  doing  future  harm  ; 
and  if  the  penalty  fails  of  both  these  effects,  still  the 
terror  of  his  example  remains  as  a  warning  to  other 
citizens.  The  method,  however,  of  inflicting  punish- 
ment ought  always  to  be  proportioned  to  the  particular 
purpose  it  was  meant  to  serve,  and  never  to  exceed  it. 
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There  is  a  further  result  wliich  punishment  un- 
doubtedly tends  to  achieve,  though  it  is  a  much- 
debated  point  how  far  it  should  be  considered  as  one 
of  its  legitimate  aims  and  objects.  That  is  the  satis- 
faction in  the  public  vrhich  always  arises  from  the 
detection  and  punishment  of  a  criminal,  flowing  not 
so  much  from  the  desire  that  he  should  be  reformed 
or  prevented  from  repeating  his  crime,  as  from  the 
instinctive  indignation  which  is  called  forth  by  the 
commission  of  a  crime,  and  the  sympathy  which  is 
aroused  with  the  person  who  is  wronged.  It  may  be 
that  this  feehng  of  satisfaction  involves  the  idea  of 
retribution,  and  springs  from  the  same  source  as  those 
emotions  ■which  formerly  prompted  the  law  of  retaUa- 
tion  ;  but  the  strengthening  of  the  feehng  of  indigna- 
tion, which  arises  from  the  satisfaction  caused  by  the 
knowledge  that  a  wrongdoer  has  been  punished,  may 
perhaps  be  considered  as  having  the  loftier  result 
of  elevating  the  moral  feelings  of  the  community, 
and,  in  this  aspect,  as  being  a  legitimate  object  of 
punishment. 

(3)  As  to  the  weaswre  of  punishments.  The  quantity 
of  punishment  can  never  be  absolutely  determined  by 
any  invariable  rule  ;  it  must  be  left  to  the  arbitration 
of  the  legislature  to  inflict  such  penalties  as  appear  best 
calculated  to  answer  the  true  ends  of  punishment. 

The  lex  talionis,  or  law  of  retaliation,  can  never  be, 
in  all  cases,  an  adequate  or  permanent  rule  of  punish- 
ment. In  general,  the  difference  of  persons,  place, 
provocation,  or  other  circumstance,  may  enhance  or 
mitigate  the  offence  ;  and,  in  such  cases,  retaliation 
can  never  be  a  proper  measure  of  justice,  for  sometimes 
it  will  be  more  than  a  just  comj)ensation,  and  some- 
times it  will  be  too  easy  a  sentence. 

Moreover,  there  are  very  many  crimes  that  will  in  no 
shape  admit  of  retaliation,  witliout  manifest  absurdity 
and  wif;kcdness.     Theft  cannot  be  punished  by  theft, 
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defamation  by  defamation,  or  forgery  by  forgery. 
Those  instances  wherein  retaHation  appears  to  be  used 
do  not  really  proceed  upon  the  rule  of  exact  retribution, 
by  doing  to  the  criminal  the  same  hurt  he  has  done  to 
his  neighbour,  and  no  more  ;  but  the  correspondence 
between  the  crime  and  the  punishment  is  a  consequence 
of  some  other  principle.  Murder  is  punished  with 
death,  as  the  appropriate  manner  of  visiting  an  offence 
of  the  highest  enormity,  but  not  as  an  equivalent.  For 
that  would  be  expiation,  and  not  punishment.  And 
death  is  not  an  equivalent  for  death  in  all  cases  ;  the 
execution  of  a  needy,  decrepit  assassin  being  but  a 
poor  satisfaction  for  the  loss  of  a  man  in  the  bloom  of 
his  youth,  and  in  the  full  enjoyment  of  his  friends,  his 
honours,  and  his  fortune.  But  the  reason  on  which 
the  death  sentence  is  grounded  seems  to  be  :  that  this 
is  the  highest  penalty  which  the  law  can  inflict,  and  is 
the  punishment  which  tends  most  to  the  security  of 
mankind,  by  removing  one  murderer  from  the  earth, 
and  by  setting  an  example  to  deter  others.  So  that 
even  this  grand  instance  proceeds  upon  other  principles 
than  those  of  retaUation. 

But,  as  regards  particular  offences,  general  principles 
of  a  more  or  less  tangible  character  aid  the  legislature 
in  allotting  to  these  crimes  their  adequate  punish- 
ments. For,  first,  with  regard  to  the  subject  of  the 
crime  (that  is,  the  person  against  whom  it  is  attempted 
or  committed),  it  is  apparent  that  the  greater  and  more 
exalted  the  subject,  the  more  care  should  be  taken  to 
prevent  any  recurrence  of  the  injury  ;  and  of  course, 
therefore,  the  punishment  should  be  more  severe. 
Therefore,  treason,  even  in  conspiring  the  death  of  the 
King,  is  made  punishable  with  death  ;  for  though  an 
attempt  to  commit  an  offence  is,  in  general,  less  severely 
punished  than  its  actual  perpetration,  yet,  in  the  case 
of  a  treasonable  conspiracy,  the  subject  whereof  is 
the  King,  the  bare  intention  deserves,  and  is  treated 
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with,  the  highest  degree  of  severity.  Not  because  the 
intention  is  equivalent  to  the  act  itself  ;  but  because 
the  greatest  rigour  is  no  more  than  adequate  to  a 
treasonable  purpose  of  the  heart.  The  fundamental 
rule  of  criminal  judicature  is,  that  the  measure  of 
punishment  should  be  in  proportion  to  the  malignity 
appearing  in  the  intention  of  the  offender. 

Again,  the  violence  of  passion  or  of  temptation 
may  sometimes  alleviate  the  crime.  Theft  committed 
through  hunger  is  more  worthy  of  compassion  than 
when  committed  through  avarice  ;  and  to  kill  a  man, 
upon  a  sudden  and  violent  resentment,  is  less  penal 
than  to  kill  him  from  cool,  deliberate  malice.  So, 
generally,  the  age,  education,  and  character  of  the 
offender  ;  the  repetition  (or  otherwise)  of  the  offence  ; 
the  time,  the  place,  the  company  wherein  it  was 
committed — all  these,  and  a  thousand  other  incidents, 
may  aggravate  or  extenuate  the  crime,  and  may  well 
be  borne  in  mind  in  the  punishment  thereof. 

Further,  it  is  but  reasonable,  that,  among  crimes 
of  different  natures,  those  should  be  most  severely 
punished  which  are  the  most  destructive  of  the  public 
safety  and  happiness.  Wherefore,  among  crimes  of 
equal  malignity,  those  which  a  man  has  the  most 
frequent  opportunities  of  committing,  or  which  cannot 
be  guarded  against  so  easily  as  others — and  which, 
therefore,  the  offender  has  the  strongest  inducement 
to  commit — ought  to  receive  the  severer  punishment ; 
for,  as  Cicero  observes,  ea  sunt  animadvertenda  peccata 
maxime,  quce  dijficillime  prtecaventur.  In  the  Isle 
of  Man,  this  rule  was  formerly  carried  so  far,  that 
to  take  away  an  ox  or  an  ass  was  there  no  felony,  but 
merely  a  trespass  ;  because  of  the  difficulty,  in  that 
little  territory,  of  concealing  the  animal.  But  to  steal 
a  pig  or  a  fowl  was  a  capital  offence,  punishable  with 
death. 

Punishments    of    unreasonable    severity,    especially 
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when   indiscriminately   inflicted,    have   less   effect   in 
preventing  crimes  than  such  as  are  more  merciful  in 
general,  yet  properly  intermixed  with  due  distinctions 
of  severity.     It  is  the  sentiment  of  an  ingenious  writer, 
Beccaria,  who  seems  to  have  well  studied  the  springs  of 
human  action,  that  crimes  are  more  effectually  pre- 
vented by  the  certainty  than  by  the  severity  of  punish- 
ment.    The  excessive  severity  of  laws,  says  Montes- 
quieu, hinders  their  execution  ;   and,  when  the  punish- 
ment surpasses  all  measure,  the  public  will  frequently, 
out  of  humanity,  prefer  impunity  to  it.     The  same 
truth  is  expressed  in  the  statute  1  Mary  (1553),  st.  I, 
c,  1,  which  recites  in  its  preamble,  that  "  the  state  of 
"  every  Idng  consists  more  assuredly  in  the  love  of  the 
"  subjects  towards  their  prince,  than  in  the  dread  of 
"  laws  made  with  rigorous  pains  ;  and  that  laws  made 
"  for  the  preservation  of  the  commonwealth,  without 
"  great  penalties,    are   more  often  obeyed  and  kept 
"  than  laws   made   with   extreme   punishments."     It 
may   further   be  observed,  that  sanguinary  laws  are 
a    symptom    of    the    distemper    of    a   State,    or    at 
least  of  its  weak  constitution.     A  multitude  of   such 
laws  proves  a  manifest  defect,  either  of  wisdom  in  the 
legislature    or   of   strength   in   the   executive   power. 
For  it  is  a  sort  of  quackery  in  government,  and  argues 
a  want  of  solid  skill,  to  apply  the  same  universal 
remedy,   the   ultimum  supplicium,   to   every   case   of 
difficulty  ;     that   being   rather  to   extirpate   than  to 
amend  mankind.     It   may   be,   and   doubtless   it   is, 
impossible  and  romantic  to  frame  a  scale  of  crimes, 
as  Beccaria  proposed,  with  a  corresponding  scale  of 
punishments,   descending   from   the   greatest   to    the 
least.    Nevertheless,  a  wise  legislature  will  not  assign 
penalties  of  the  first  degree  to  offences  of  an  inferior 
rank. 

Capital  punishment  for  mere  mala  prohibita  is   a 
sanction  which  should  never  be  resorted  to  without 
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the  utmost  circumspection  ;  and  it  may  be  safely 
laid  down,  that  it  is  the  enormity  or  dangerous  ten- 
dency of  the  crime  which  alone  can  warrant  the  death 
sentence.  For  to  shed  the  blood  of  our  fellow -creatures 
is  a  matter  that  requires  the  greatest  deliberation, 
if  it  is  to  be  justified  at  all. 

And  so,  by  the  law  of  England  as  it  now  stands, 
the  penalty  of  death  is  only  laid  down  in  cases  of  murder, 
treason,  piracy,  and  setting  fire  to  the  King's  ships, 
arsenals,  or  dockyards. 

The  policy  of  the  legislature  as  regards  other  crimes 
is  to  fix  a  maximum  penalty,  which  is  only  intended 
for  the  worst  cases,  and  to  leave  to  the  discretion  of 
the  Judge  to  determine  to  what  extent  in  a  particular 
case  the  punishment  awarded  should  approach  to, 
or  recede  from,  the  maximum  limit.  The  exercise 
of  this  discretion  is  a  matter  of  prudence  and  not  of 
law,  to  be  determined  by  the  magnitude  of  the  offence, 
the  motives  which  prompted  its  commission,  and  the 
character  of  the  offender.  And,  as  we  shall  see  here- 
after, in  most  cases  a  person  convicted  may  appeal 
against  the  sentence  awarded,  except  where  it  is 
fixed  by  law  ;  and  the  punishment  can,  on  such  appeal, 
be  altered. 
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CHAPTER  II. 

THE   PERSONS    CAPABLE    OF   COMMITTING    CRIMES. 


We  have  next  to  inquire  what  persons  are  or  are  not 
capable  of  committing  crimes  ;  the  general  rule  being, 
that  no  person  shall  be  excused  from  punishment  for 
disobedience  to  the  criminal  law,  excepting  such  as  are, 
by  the  law  itself,  expressly  exempted  from  punishment. 

All  the  various  pleas  and  excuses,  which  the  law 
regards  as  sufficient  to  protect  the  offender,  may 
usually  be  reduced  to  this  single  consideration — a 
want  or  defect  of  will.  A  purely  involuntary  act,  as 
it  has  no  merit,  so  neither  has  it  any  guilt  ;  the  con- 
currence of  the  will  being  the  one  thing  which  renders 
human  actions  either  praiseworthy  or  blameable. 
Indeed,  to  make  a  complete  crime,  cognizable  by  the 
law,  a  mere  exercise  of  the  will  is  not  sufficient. 
For  though,  in  foro  conscientice,  a  fixed  design  or  will 
to  do  an  unlawful  act  is  almost  as  heinous  as  the  com- 
mission of  it  ;  yet  in  general,  except  in  the  rare  case 
in  which  the  party  confesses  such  a  design,  no  human 
tribunal  has  any  means  of  discovering  its  existence, 
where  it  has  not  been  carried  into  external  action. 
It  is  impossible,  besides,  to  say  that  conscience  might 
not  have  recovered  its  power  in  time  to  prevent  the 
actual  commission  of  the  crime  ;  for  which  reasons, 
an  '  overt '  act,  or  some  open  evidence  of  the  intended 
crime,  is  necessary,  in  order  to  demonstrate  the 
depravity  of  the  will,  before  the  man  is  liable  to  punish- 
ment.    And  as  a  vicious  will,  without  a  vicious  act,  is 
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no  crime,  so  an  unwarrantable  act  without  a  vicious 
will  is  in  general  no  crime  either.  There  are  certain 
acts  which  are  absolutely  prohibited  by  statute ; 
and,  in  these  cases,  the  existence  of  a  particular  intent 
or  state  of  mind  is  immaterial.  But,  with  these 
exceptions,  to  constitute  a  crime  against  human  laws, 
there  must  be,  first,  a  vicious  will  or  at  least  an  intent, 
and,  second,  an  unla-w^ul  act  or  omission  consequent 
upon  such  vicious  will. 

Now,  there  are  three  cases  in  which  the  will  does  not 
join  with  the  act. — 1.  Where  there  is  a  defect  of  under- 
standing. For  where  there  is  no  discernment,  there  is 
no  choice  ;  and  where  there  is  no  choice,  there  is  no  true 
act  of  the  will.  He  therefore  that  has  no  understanding 
can  have  no  true  will  to  guide  his  conduct.  2.  Where, 
although  there  are  both  understanding  and  will,  neither 
is  called  forth  nor  exerted  at  the  time  of  the  act  done  ; 
as  in  the  case  of  an  offence  arising  by  misadventure, 
accident,  or  chance.  Here  the  will  sits  neuter  ;  and 
neither  concurs  with  the  act  nor  disagrees  -wath  it. 
3.  Where  the  act  is  constrained  by  outward  force  or 
violence.  Here  the  will  counteracts  the  deed,  and  is 
so  far  from  concurring  with,  that  it  loaths  and  rebels 
against,  the  act  which  the  man  is  obliged  to  perform. 
We  must  therefore  consider  the  various  defects  of  will 
which  range  themselves  under  these  three  groups  of 
cases  ;  infancy  and  idiocy  or  lunacy  falling  under  the 
first  class,  misfortune  and  ignorance  under  the  second, 
and  compulsion  or  necessity  under  the  third. 

I.  Non-age  or  infancy  implies  a  defect  of  the  under- 
standing ;  and  infants,  under  the  age  of  discern- 
ment, ought  not  to  be  punished  by  any  criminal 
prosecution  whatever.  What  the  age  of  discernment, 
or,  as  it  is  more  usually  called,  discretion,  is,  has  been 
variously  determined  by  various  nations.  The  civil 
law  distinguished  the  age  of  minors,  or  those  under 
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twenty-five  years  old,  into  three  stages  :  infantia, 
from  birth  till  seven  years  of  age  ;  pueritia,  from  seven 
to  fourteen  ;  and  pubertas,  from  fourteen  upwards. 
And  it  subdivided  pueritia  (or  childhood)  again  into 
two  equal  parts  ;  from  seven  to  ten  and  a  half,  (xtas 
infantice  proxima,  and  from  ten  and  a  half  to  fourteen, 
cetas  pubertati  proxima.  During  the  stage  of  infancy, 
and  the  next  half-stage  of  childhood,  infantice  proxima, 
minors  were  not  punishable  for  any  crime.  During 
the  other  haK-stage  of  childhood,  approacliing  to 
puberty,  from  ten  and  a  half  to  fourteen,  they  were 
indeed  punishable,  if  found  to  be  doli  capaces,  or 
capable  of  mischief ;  but  with  many  mitigations, 
and  not  with  the  utmost  rigour  of  the  law.  During 
the  last  stage,  (at  the  age  of  puberty,  and  afterwards) 
minors  were  liable  to  be  punished,  as  well  capitally 
as  otherwise.  As  regards  the  law  of  England,  it 
does,  in  some  cases,  privilege  an  infant  under  the  age 
of  twenty-one  ;  and  particularly  in  cases  of  omission, 
as  in  not  repairing  a  bridge  or  a  highway,  or  other 
similar  offences.  For,  not  having  the  command  of 
his  fortune  till  twenty-one,  he  wants  the  capacity 
to  do  those  things  which  the  law  requires.  But 
where  there  is  any  notorious  breach  of  the  peace,  a 
riot,  a  battery,  or  the  like  (wliich  infants,  when  full 
grown,  are  at  least  as  able  as  others  to  commit), 
for  these  an  infant  above  the  age  of  fourteen  is,  by 
our  law,  equally  liable  to  suffer,  as  a  person  of  the 
full  age  of  twenty- one,  subject  to  the  provisions  of 
the  Children  Act,  1908,  under  which  certain  punish- 
ments cannot  be  inflicted  on  persons  under  the  age 
of  sixteen. 

But  with  regard  to  the  more  heinous  crimes,  the 
English  law  is  still  more  minute  and  circumspect, 
distinguishing  with  greater  nicety  the  several  degrees 
of  age  and  discretion.  By  the  antient  Saxon  law,  the 
age  of  twelve  years  was  established  for  the  age  of 
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possible  discretion,  when  first  the  understanding  might 
open  ;  and  under  twelve,  it  was  held  that  an  infant 
could  not  be  guilty,  neither  after  fourteen  could  he  be 
supposed  innocent,  of  any  capital  crime  which  he  in 
fact  committed.  But  by  the  law,  as  it  now  stands, 
and  has  stood  at  least  since  the  time  of  Edward  the 
Third;  the  capacity  of  doing  ill,  or  contracting  guilt, 
is  not  so  much  measured  by  years  and  days  as  by 
the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  at  eleven  years  old  may  have 
as  much  cunning  as  another  at  fourteen  ;  and  in  these 
cases  our  maxim  is  that  malitia  supplet  cetatem.  Under 
seven  years  of  age,  indeed,  an  infant  cannot  be  guilty 
of  a  crime  ;  for  then  a  criminal  discernment  or  dis- 
cretion is  almost  an  impossibility  in  nature.  But 
above  seven  and  under  fourteen,  though  an  infant  is 
jivimd  facie  adjudged  to  be  doli  incapax,  yet,  if  it 
appear  to  the  Court  and  jury  that  he  was  doli  capax, 
and  could  discern  between  good  and  evil,  he  may  be 
convicted.  But  now,  by  the  Children  Act,  1908,  a 
person  under  the  age  of  sixteen  cannot  be  sentenced 
to  death  or  to  penal  servitude  ;  a  person  under  the 
age  of  fourteen  cannot  be  sentenced  to  imprison- 
ment ;  and  a  person  between  the  ages  of  fourteen 
and  sixteen  can  only  be  sentenced  to  imprisonment 
in  exceptional  cases. 

In  all  cases  of  prosecutions  for  felony  against  persons 
under  the  age  of  fourteen,  the  evidence  of  that  malice, 
which  is  to  supply  age,  ought  to  be  strong  and  clear 
beyond  all  doubt  and  contradiction  ;  nor  will  such 
malice  suffice  to  supply  the  want  of  age,  in  tlie  case 
of  a  boy  under  fourteen  years  of  age  wlio  is  accused 
of  rape,  for  the  law  presumes  him  incapable  of 
committing  it. 

Once  an  infant  has  attained  fourteen,  he  is  pre- 
sumably doli  CO  pax,  and  has  no  privilege  from  con- 
viction   by    reason   of   his   non-age,    except   in   cases 
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of  omission  and  the  like,  as  already  noticed.  But 
an  infant  under  the  age  of  twenty-one  years  cannot 
be  convicted  of  criminal  offences  under  the  Bank- 
ruptcy Act,  1914,  inasmuch  as  he  cannot  (semble)  be 
lawfully  adjudicated  bankrupt. 

At  the  age  of  twenty-one,  when  infancy  ceases,  no 
privilege  whatever  in  respect  of  age  is  recognised  by 
the  English  law. 

Idiots  and  lunatics  are  also  excused,  for  defect  of 
understanding  ;  the  rule  of  law  being,  that  furiosus 
furore  soluin  punitur.  In  criminal  cases,  therefore, 
idiots  and  lunatics  are  not  chargeable  for  their  own 
acts,  if  committed  when  under  these  incapacities  ;  no, 
not  even  for  treason  itself.  Also,  by  the  Common  Law, 
if  a  man  in  his  sound  memory  commits  a  capital  offence, 
and,  before  arraignment,  becomes  mad,  he  ought  not 
to  be  arraigned  for  it  ;  because  he  is  not  able  to  plead 
with  that  advice  and  caution  that  he  ought.  And  if, 
after  he  has  pleaded,  the  prisoner  becomes  mad,  he 
must  not  be  tried  ;  for  how  can  he  make  his  defence  ? 
If,  after  he  has  been  tried  and  found  guilty,  he  loses  his 
senses  before  judgment,  judgment  must  not  be  pro- 
nounced ;  and  if,  after  judgment,  he  becomes  of  non- 
sane  memory,  execution  is  to  be  stayed — for,  peradven- 
ture,  says  the  hurr  nity  of  the  English  law,  had  the 
prisoner  been  of  sound  memory,  he  might  have  alleged 
something  in  stay  of  judgment  or  of  execution.  And 
special  provisions,  of  the  same  tendency,  are  now  made 
by  statute  ;  for,  by  the  Criminal  Lunatics  Act,  1800, 
as  amended  by  the  Trial  of  Lunatics  Act,  1883,  (i) 
where  anyone,  charged  with  an  offence,  is,  upon 
arraignment,  found  to  be  insane  by  a  jury  empanelled 
for  that  purpose,  or  (ii)  where,  upon  his  trial,  it  api:)ears 
to  tlie  jury  that  he  was  insane  at  the  time  when  he 
did  the  act  or  made  the  omission  charged  against 
him,  and  they  find  the  special  verdict  hereinafter 
mentioned,   or   (iii)   where  he    appears   to   be   insane 
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when  brought  up  to  be  discharged  for  want  of  pro- 
secution, and  a  jury,  empanelled  to  try  the  question 
of  his  sanity,  find  him  insane,  the  Court  may  order 
him  to  be  kept  in  custody  as  a  criminal  lunatic  till  the 
pleasure  of  the  Crown  be  known.  Until  the  year 
1883,  where  a  plea  of  insanity  at  the  time  of  the  com- 
mission of  the  offence  was  successively  set  up  at  the 
trial,  the  jury  returned  a  verdict  of  "  not  guilty  on 
"  the  ground  of  insanity."  But  the  Trial  of  Lunatics 
Act  of  that  year  substituted  for  this  a  special  verdict 
of :  "  guilty  of  the  act  or  omission  charged,  but  insane 
"  at  the  time  when  he  did  the  act  or  made  the  omission." 
Moreover,  by  the  Criminal  Lunatics  Act,  1884,  if 
any  person  confined  in  prison  under  any  charge  or 
sentence,  whether  of  death  or  of  lighter  degree,  appears 
to  be  insane,  and  that  fact  is  duly  certified  in  the  manner 
provided  in  the  Act,  a  Secretary  of  State  may,  if 
he  thinks  fit,  by  warrant  direct  such  prisoner  to  be 
removed  to  an  asylum  named  in  the  warrant,  where 
he  will  be  detained  until  he  ceases  to  be  a  lunatic. 

It  is  not,  however,  every  kind  of  degree  of  insanity 
that  will  exempt  a  man  from  responsibility  ;  for,  in 
general,  a  partial  unsoundness  of  mind  will  be  no 
excuse.  "It  is  very  difficult  indeed,"  as  Sir  Matthew 
Hale  observes,  "  to  define  the  invisible  line  that  divides 
"  perfect  from  partial  insanity  ;  but  the  matter  must 
"  be  duly  considered  both  by  the  judge  and  by  the 
"  jury,  lest  there  be  on  the  one  side  a  kind  of  inhumanity 
*'  towards  the  defects  of  human  nature,  or  on  the  other 
"  side  too  great  an  indulgence  given  to  great  crimes." 
The  line  of  distinction,  referred  to  by  Hale,  has  been 
drawn  in  different  ways  at  different  times.  The 
modern  criterion  was  settled  in  1843  in  M'Naghten's 
Case,  10  CI.  &  Fin.  200,  when  the  Judges  (in  answer  to 
certain  questions  put  to  them  by  the  House  of  Lords) 
gave  it  as  their  opinion  :  that,  in  the  case  of  persons  who 
labour  under  partial  delusions,  and  are  not  otherwise 
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insane,  the  party  accused,  notwithstanding  that  he  did 
the  act  complained  of  with  a  view,  under  the  influence 
of  insane  delusion,  of  redressing  or  avenging  some 
supposed  grievance  or  injury,  or  of  producing  some 
pubUc  benefit,  is  nevertheless  punishable,  if  he  knew  at 
the  time  of  committing  the  crime  that  he  was  acting 
contraiy  to  the  law  of  the  land  :  and  further,  that  such 
persons  would  not  be  exempted  because  they  were 
under  an  insane  delusion  as  to  the  facts,  provided  that 
the  supposed  facts,  if  real,  would  not  have  justified  the 
act.  Further,  the  Judges  laid  it  down,  that  jurors 
ought  to  be  told  by  the  presiding  judge  in  all  cases, 
that  every  man  is  to  be  presumed  to  be  sane,  and  to 
possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimes,  until  the  contrary  be  proved  to  their 
satisfaction  ;  and  that,  to  establish  a  defence  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that,  at 
the  time  of  committing  the  act,  the  party  accused 
was  labouring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and 
quahty  of  the  act  that  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what 
was  wrong.  In  other  words,  the  onus  of  establishing 
insanity  is  on  the  accused  ;  and  affirmative  evidence 
must  be  given  by  medical  or  other  witnesses,  showing 
that  he  was  suffering  from  mental  disease  at  the  time 
of,  or  shortly  before  or  after,  the  act  or  omission 
charged. 

As  regards  drtmJcenness  or  intoxication,  the  old  view 
was  that,  though  it  deprives  men  of  their  reason,  and 
occasions  in  them  an  artificial  madness  or  phrenzy,  yet, 
being  wilful,  our  law  looks  upon  it  as  an  aggravation 
of  the  offence,  rather  than  as  an  excuse  for  any  criminal 
misbehaviour.  "  A  drunkard,"  says  Sir  Edward  Coke, 
"  who  is  voluntarius  dcemon,  hath  no  privilege  thereby  ; 
"  but  what  hurt  or  ill  soever  he  doth,  his  drunkenness 
"  doth   aggravate   it  :     nam  omne   crimen   ebrietas   et 


24  BK.    IV.— CRIMES. 

"  incendit  et  detegit."  And  the  law  of  England, 
considering  how  easy  it  is  to  counterfeit  this  excuse, 
and  how  weak  and  unworthy  an  excuse  it  is,  did  not, 
until  lately,  suffer  any  man  thus  to  privilege  one  crime 
by  another.  But  the  tendency  of  modern  opinion 
is  rather  different  ;  and  especially  in  the  case  of  an 
accused  person  made  drunk  by  the  fraud  or  stratagem 
of  another.  So  too,  in  the  case  of  crimes  in  which 
intention  in  general,  or  a  particular  intention,  is  a 
necessary  ingredient  in  the  offence,  the  drunkenness 
of  the  accused  is  a  matter  to  be  taken  into  consideration. 

Thus,  in  the  case  of  E.  v.  Meade  [1909]  1  K.  B.  895, 
where  the  prisoner  was  charged  with  murder,  and 
the  defence  was  that  at  the  time  he  caused  the  death 
the  prisoner  was  drunk  and  did  not  intend  to  cause 
the  death  of,  or  grievous  bodily  harm  to,  his  victim, 
Lord  Coleridge,  J.,  in  directing  the  jury,  said  :  "  Where 
"it  is  part  of  the  essence  of  a  crime,  that  a  motive,  a 
"  particular  motive,  shall  exist  in  the  mind  of  the  man 
"  who  does  the  act,  the  law  declares  this — that  if  the 
"  mind  at  that  time  is  so  obscure  by  drink,  if  the 
"  reason  is  dethroned  and  the  man  is  incapable  there- 
"  fore  of  forming  that  intent,  it  justifies  the  reduction 
"  of  the  charge  from  murder  to  manslaughter." 

On  appeal,  it  was  held  that  this  was  a  correct  direc- 
tion to  the  jury  ;  and  the  Court  laid  down  the  rule  to 
be  a^iphed  in  such  cases  in  the  following  terms  :  "A 
"  man  is  taken  to  intend  the  natural  consequences  of 
"  his  acts.  This  presumption  may  be  rebutted,  (1)  in 
"  the  case  of  a  sober  man,  in  many  ways  ;  (2)  in  the 
"  case  of  a  man  who  is  drunk,  by  showing  his  mind 
"  to  have  been  so  affected  by  the  drink  he  had  taken, 
"  that  he  was  incapable  of  knowing  that  what  he  was 
"  doing  was  dangerous,  i.e.,  likely  to  inflict  serious 
"injury.  If  this  be  proved,  the  presumption  that  he 
"  intended  to  do  grievous  bodily  harm  is  rebutted." 

Tlic  important  question  of  the  effect  of  drunkenness 
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on  guilt  has  now  been  the  subject  of  further  considera- 
tion in  the  House  of  Lords  ;  and  the  rules  to  be  applied 
in  such  cases  have  been  elaborated  by  the  judgment 
in  the  case  of  The  Director  of  Public  Prosecutions  v. 
Beard  [1920]  A.  C.  479.  The  accused  had  been  found 
guilty  of  the  murder  of  a  girl  of  thirteen  years  of  age, 
in  circumstances  of  peculiar  atrocity.  It  was  proved 
or  admitted  that  he  had  ravished  the  girl,  and  in 
furtherance  of  the  act  of  rape  had  placed  his  hand  upon 
her  mouth  and  his  thumb  uj)on  her  throat,  thereby 
causing  death  by  suffocation.  The  defence  was  a 
plea  of  drunkenness. 

In  the  judgment  of  the  House  of  Lords,  delivered  by 
the  Lord  Chancellor  (Lord  Birkenhead),  in  which  the 
authorities  were  exhaustively  reviewed,  it  was  decided 
that,  except  in  cases  where  the  drunkenness  amounted 
to  insanity,  the  established  law  was,  that  where  a 
specific  intent  was  an  essential  element  in  an  offence, 
evidence  of  a  state  of  drunkenness  rendering  the 
accused  incapable  of  forming  such  an  intent  should  be 
taken  into  consideration  with  the  other  facts  proved, 
in  order  to  determine  whether  he  had  in  fact  formed 
the  intent  necessary  to  constitute  the  particular 
crime  ;  but  that  evidence  of  drunkenness  falling  short 
of  a  proved  incapacity  in  the  accused  to  form  the  intent 
necessary  to  constitute  the  crime,  did  not  rebut  the 
presumption  that  a  man  intends  the  natural  conse- 
quences of  his  acts. 

Not  that  drunkenness  is  in  any  circumstances  an 
excuse  for  crime  ;  but  the  state  of  drunkenness  may 
be  incompatible  with  the  actual  crime  charged,  and 
therefore  negative  its  commission. 

In  the  particular  case,  the  Court  held  that  the  rule 
as  stated  in  R.  v.  Meade  above  did  not  aj^ply,  and  that 
the  drunkenness  of  the  accused  was  no  defence  unless 
it  could  be  established  that,  at  the  time  of  committing 
rape,  he  was  so  drunk  that  he  was  incaj)able  of  forming 
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the  intent  to  commit  it,  inasmuch  as  the  death  resulted 
from  a  succession  of  acts,  the  rape  and  the  act  of 
violence,  causing  suffocation,  which  could  not  be 
regarded  independently  of  each  other. 

The  rule  laid  down  in  R.  v.  Meade  must  therefore 
be  confined  to  cases  where  it  is  necessary  to  prove  a 
specific  intent.  Still,  it  would  appear  that  a  person 
suffering  from  delirium  tremens,  which  so  affects  his 
mind  that  he  is  not  conscious  of  the  nature  of  an  act 
wliich  he  commits,  who  commits  a  criminal  act  without 
knowing  that  it  is  a  wrong,  is  entitled,  when  on  his 
trial  for  such  an  act,  to  the  same  verdict  as  if  he  had 
been  suffering  from  insanity. 

II.  As  regards  crime  by  misadventure,  misfortune,  or 
chance. — Here  the  will  observes  a  total  neutrality,  and 
does  not  co-operate  with  the  act ;  which  therefore 
wants  one  main  ingredient  of  a  crime.  Of  this,  when 
it  affects  the  life  of  another,  we  shaU  find  more  occasion 
to  speak  hereafter  ;  at  present  only  observing,  that  if 
any  accidental  mischief  follows  from  the  performance 
of  a  la-vvful  act,  the  party  stands  excused  from  guilt. 
But  if  a  man  be  doing  something  unlawful,  or  be  doing, 
without  due  caution,  anything  lawful,  and  a  con- 
sequence ensues  which  he  did  not  foresee  or  intend,  his 
mere  want  of  foresight  is  no  excuse  ;  and  he  is  criminally 
guilty  of  whatever  consequence  may  follow.  But 
where,  through  ignorance  or  mistake,  a  man,  intending 
to  do  a  lawful  act,  does  that  which  is  unlawful,  here, 
the  deed  and  the  will  acting  separately,  there  is  not 
that  conjunction  between  them  wliich  is  necessary  to 
form  a  criminal  act.  This,  however,  must  be  under- 
stood C)f  ignorance  or  mistake  in  fact,  and  not  of 
ignorance  or  error  in  point  of  law.  As  if  a  man, 
intending  to  kill  a  tliicf  or  housebreaker  in  his  own 
house,  by  mistake  kills  one  of  his  own  family,  this  is 
no  criminal  act  ;  but  if  a  man  think  he  has  a  riglit  to 


CHAP.  II. — PERSONS  CAPABLE  OF  COMMITTING  CRIMES.      27 

kill  a  person  outlawed  wherever  he  shall  meet  him,  and 
does  so,  this  is  wilful  murder.  For  a  mistake  in  point 
of  law  is  in  criminal  cases  no  sort  of  defence.  Ignor- 
antia  juris,  quod  quisque  tenetur  scire,  neminem  excusat ; 
this  is  the  maxim  of  our  own  law,  as  it  was  also  of  the 
Roman  law.  And  the  maxim,  in  its  application  to 
criminal  offences,  admits  of  no  exception  ;  not  even 
in  the  case  of  a  foreigner  temporarily  in  England, 
although  such  a  foreigner  cannot  reasonably  be 
supposed  in  fact  to  know  the  English  law. 

III.  Another  species  of  excuse  is  that  derived  from 
compulsion  and  inevitable  necessity.  In  these  cases, 
there  is  a  constraint  upon  the  will,  whereby  a  man  is 
urged  to  do  that  which  his  judgment  disapproves,  and 
which,  it  is  to  be  presumed,  his  wiU  (if  left  to  itself) 
would  reject.  And,  as  punishments  are  chiefly  in- 
flicted for  the  abuse  of  that  free  will  which  God  has 
given  to  man,  it  is  reasonable  that  a  man  should  be 
excused  for  those  acts  which  are  done  through  unavoid- 
able force  and  compulsion.  The  acts  coming  within 
this  heading  may  be  classified  as  follows  : — (i)  civil 
subjection  ;  (ii)  coercion  ;  and  (iii)  marital  subjection. 

(i)  Civil  subjection. — Obedience  to  the  laws  in  being 
is  a  sufficient  extenuation  or  justification  ;  e.g.,  the 
sheriff  who  burnt  Latimer  and  Ridley  in  the  days 
of  Queen  Mary,  was  not  Liable  to  punishment  from 
EKzabeth,  for  executing  his  lawful  office,  but  was 
justified  by  the  commands  of  that  magistracy,  which 
was  the  sovereign  power  for  the  time  being. 

(ii)  Coercion. — A  person  compelled  by  physical  force 
to  do  an  act  which,  if  voluntarily  done,  would  be 
a  crime,  is  free  from  criminal  responsibiUty ;  but 
the  person  compelling  him  is  criminally  liable.  In 
EngHsh  law,  this  is  known  as  '  duress  per  minas '  ;  that 
is,  threats  and  menaces,  which  induce  a  fear  of  present 
death  or  of  other  grievous  bodily  harm,  and  which 
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take  away  the  guilt  of  many  crimes.  Thus,  in  time 
of  war  or  rebelHon,  a  man  may  be  justified  in  doing 
many  treasonable  acts  by  compulsion,  which  would 
admit  of  no  excuse  in  time  of  peace.  Duress  per 
minas  is  not,  however,  an  excuse  in  every  case.  For, 
tliough  a  man  be  desperately  assaulted  and  threatened 
with  death,  and  cannot  otherwise  escape  than  by  con- 
senting to  kill  an  innocent  person  then  present,  tliis 
will  not  acquit  him  of  murder  if  he  commits  the  act  ; 
for  he  ought  rather  to  die  liimself  than  kill  an  innocent 
person.  But  in  such  a  case,  he  may  Idll  the  assailant  ; 
for  there  the  Law  of  Nature,  and  seK-defence  its 
primary  canon,  have  made  him  his  own  protector.  It 
is  to  be  observed,  too,  that,  even  in  the  rare  cases  in 
which  compulsion  takes  away  the  guilt,  compulsion 
must  be  the  fear  of  no  less  than  present  death  or 
grievous  bodily  harm.  For  the  mere  apprehension  of 
having  houses  burnt  or  goods  spoiled  is  not  sufficient  ; 
and  the  fear  must  also  be  a  just  and  well-grounded  fear 
— qui  cadere  possit  in  virum  constantem,  non  timidum  et 
meticulosum,  as  Bracton  expresses  it,  in  the  words  of 
the  Civil  Law. 

Of  a  like  nature,  although  distinguishable,  are  those 
acts  that  are  the  result  of  reason  and  reflection,  which 
act  upon  and  constrain  a  man's  will,  and  oblige  him 
to  do  an  action,  which,  without  such  obligation, 
would  be  criminal.  As  when  a  man  has  a  choice  of 
two  evils  set  before  him,  and,  being  under  a  necessity 
of  choosing  one,  he  chooses  the  less  pernicious  of  the 
two.  Here  the  will  cannot  be  said  freely  to  exert 
itself,  being  rather  passive  than  active  ;  or,  if  active,  it 
is  rather  in  rejecting  the  greater  evil  than  in  choosing 
the  lesser.  Of  this  sort  is  that  necessity  wlicrc  a  man  is 
rcc^uired  by  the  law  to  arrest  another,  or  to  disperse 
a  riot ;  in  which  case,  if  resistance  be  made  to  his 
authority,  he  may  boat,  or  wound,  perlia])s  even  kill, 
tlie  olfendcrs,  rather  than  permit  their  escape,  or  the 
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riot  to  continue.  The  law  of  England  does  not,  how- 
ever, admit  that  a  man  in  extreme  want  of  food  or 
clothing  may  justify  stealing  to  relieve  his  present 
necessities.  And  that  upon  the  highest  reason  ;  for 
men's  properties  would  be  in  a  strange  condition  of 
insecurity,  if  they  were  liable  to  be  invaded  according 
to  the  wants  of  others,  of  which  wants  no  one  can 
possibly  be  an  adequate  judge,  but  the  party  himself 
who  pleads  them.  In  this  country,  especially,  there 
would  be  a  peculiar  impropriety  in  admitting  so  dubious 
an  excuse  ;  for  by  our  laws  such  sufficient  provision 
is  made  for  the  poor,  that  it  seems  impossible  for  any- 
one, however  poor  and  needy,  to  be  reduced,  unless 
criminally  disposed,  to  the  necessity  of  thieving  to 
support  nature. 

(iii)  Marital  subjectio7i. — If  a  husband  and  wife  act 
together  in  committing  certain  crimes,  such  as  larceny, 
burglary,  robbery  with  violence,  receiving  stolen  goods, 
felonious  wounding,  and  uttering  counterfeit  coins  or 
forged  notes,  there  is  a  presumption  that  the  wife  acted 
under  the  coercion  of  her  husband  ;  and,  if  she  is  tried 
for  such  an  act,  she  is  prima  facie  entitled  to  an 
acquittal.  This  doctrine  is  at  least  a  thousand  years 
old  in  this  kingdom,  being  found  among  the  laws  ol 
King  Ine,  the  West  Saxon.  But  the  expediency  of 
maintaining  the  rule  has  from  time  to  time  been 
questioned  ;  and  the  presumption  of  coercion  of  the 
wife  by  the  husband  may  be  rebutted  by  evidence  that 
she  was  acting  voluntarily  and  not  under  his  constraint, 
although  he  may  have  been  present  and  have  con- 
curred in  her  acts.  The  rule,  moreover,  was  never 
applicable  to  such  offences  as  murder,  manslaughter, 
and  the  like  ;  these  being  of  too  deep  a  dye  to  be  thus 
excused.  In  treason,  also,  no  plea  of  coverture"  can 
excuse  the  wife,  no  presumption  of  her  husband's 
coercion  extenuate  her  guilt ;  as  well  because  of 
the    odiousness    and    dangerous    consequence    of    the 
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crime  of  treason  itself,  as  because  the  husband,  having 
broken  through  the  most  sacred  tie  of  social  community 
by  rebelhon  against  the  State,  has  no  right  to  that 
obedience  from  his  wife,  which  he  himself,  as  a  subject, 
has  forgotten  to  pay.  In  misdemeanors,  also,  a  wife 
may,  as  a  general  rule,  be  indicted  with  her  husband  ; 
e.g.,  for  keeping  a  brothel,  which  is  an  offence  touching 
the  domestic  economy  or  government  of  the  house,  in 
which  the  wife  has  a  special  share.  In  aU  cases  where 
the  wife  offends  alone,  without  the  company  or  coercion 
of  her  husband,  she  is  responsible  for  her  crime  as 
much  as  ajiy  feme-sole.  The  position  of  a  wife  who  has 
committed  a  crime  by  the  order  of  her  husband,  but 
in  his  absence,  is  doubtful  (R.  v.  Peel  (1922)  Times 
Newspaper,  March  15th). 

Finally,  it  must  be  added  that  certain  persons  are 
exempt  from  all  criminal  liabiUty.     These  are  : — 

(i)  The  King,  who,  by  virtue  of  his  royal  pre- 
rogative, is  supposed  incapable  of  committing  even  a 
folly,  much  less  a  crime  (see  Vol.  I.,  p.  188). 

(ii)  A  reigning  sovereign  of  another  State,  who  is  also, 
by  the  comity  of  nations,  exempt  from  the  criminal 
jurisdiction  of  this  and  all  other  countries. 

(iii)  Diplomatic  officers  of  foreign  States  accredited 
to  this  country,  together  with  their  retinue,  who, 
as  a  matter  of  amity,  if  not  of  strict  law,  are 
generally  accepted  as  being  exempt  from  the  criminal 
jurisdiction  of  this  country  (Diplomatic  Privileges  Act, 
1708,  s.  3). 


NOTE  ON  AUTHORITIES. 

[For  an  exJutuslive  discussion  of  the  principles  of  criminal 
responsibility,  the  student  should  refer  to  Russell,  "  Crimes  and 
Misdemeanors  "  (1th  edition),  pp.  58-103.] 
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CHAPTER  III. 

PRINCIPALS   AND    ACCESSORIES. 


Having  considered  in  the  preceding  chapter  the 
persons  who  are,  or  who  are  not,  capable  of  committing 
crimes,  we  are  next  to  consider  the  different  degrees  of 
guilt  among  persons  capable  of  offending.  In  other 
words,  we  have  now  to  consider  the  law  of  principal 
and  accessory. 

I.  A  man  may  be  principal  in  an  offence  in  two 
degrees.  A  principal  in  the  first  degree  is  he  that  is 
the  actor  or  absolute  perpetrator  of  the  crime  ;  a 
principal  in  the  second  degree  is  one  who  is  present, 
aiding  and  abetting  the  act  done.  This  presence 
need  not  be  an  actual  standing  by,  within  sight 
or  hearing  of  the  act  ;  but  may  be  a  constructive 
presence,  as  when  one  commits  a  robbery  or  murder, 
and  another  keeps  watch  or  guard  at  some  convenient 
distance.  Thus,  too,  in  case  of  murder  by  poison- 
ing, a  man  may  be  a  principal  felon,  by  preparing  and 
laying  the  poison,  or  by  persuading  another  to  drink  it, 
or  by  giving  it  to  him  for  that  purpose  ;  and  yet 
not  administer  it  himself,  nor  be  present  when  the 
very  deed  of  poisoning  is  committed.  And  the  same 
reasoning  will  hold,  with  regard  to  other  murders 
committed  in  the  absence  of  the  murderer,  by  means 
which  the  offender  had  prepared  beforehand,  and 
which  could  not  fail  of  their  miscMevous  effect.  As 
by  laying  a  trap  or  pitfall  for  another,  whereby  he  is 
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killed  ;  letting  out  a  wild,  beast,  with  an  intent  to  do 
mischief  ;  or  exciting  a  madman  to  commit  murder,  so 
that  death  thereupon  ensues.  In  every  one  of  these 
cases,  the  party  offending  is  guilty  of  murder,  as  a 
principal  in  the  first  degree.  For  he  cannot  be  called 
an  accessory,  that  necessarily  presupposing  a  principal ; 
and  the  poison,  the  pit-fall,  the  beast,  or  the  madman, 
are  but  the  instruments  of  death.  He  is  therefore 
guilty  as  a  principal ;  and,  if  as  a  principal,  then  in 
the  first  degree,  for  there  is  no  other  criminal,  much 
less  a  superior,  in  the  guilt,  whom  he  could  aid,  abet,  or 
assist.  If  several  persons  act  together  in  one  common 
unlawful  undertaking,  and  a  crime  is  committed 
by  one  of  them,  but  it  is  not  known  by  whom,  all  are 
principals  in  the  first  degree. 

Any  person  present,  aiding,  and  abetting,  when  a 
crime  is  committed,  who  takes  no  part  in  the  actual 
perpetration  thereof,  is,  as  we  have  said,  a  principal 
in  the  second  degree.  Mere  presence,  however,  is  not 
sufficient ;  there  must  be  a  common  purpose,  an  intent 
to  aid  or  encourage  the  actual  perpetration,  and  an 
actual  aid  or  encouraging.  A  person  who,  though 
privy  to  the  commission  of  a  felony,  is  not,  when  it 
is  committed,  sufficiently  near  to  the  scene  to  afford 
aid,  is  not  a  principal  in  the  second  degree,  but  is  an 
accessory  before  the  fact. 

A  principal  in  the  second  degree  is  generally  liable 
to  the  same  punishment  as  a  principal  in  the  first 
degree  ;  and  it  is  not  essential  that  the  principal  in 
the  first  degree  should  either  be  joined  in  the  same 
indictment,  or  have  been  previously  convicted. 

II.  An  accessory  is  he  who,  although  not  the  chief 
actor  in  the  offence,  nor  present  at  its  performance, 
yet  is  in  some  way  concerned  therein,  either  before 
or  after  the  fact  committed.  We  must  here  consider 
first,  wli.'it  offences  admit  of  accessories,  and  what  not  ; 
second,   who  may   be  an  accessory  before  the  fact  ; 
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third,  who  may  be  an  accessory  after  it  ;  and,  lastly, 
how  accessories,  considered  merely  as  such,  and 
distinguished  from  principals,  are  to  be  treated. 

1.  And  first,  as  to  what  offences  admit  of  accessories, 
and  what  not.  In  high  treason  there  are  no  acces- 
sories, but  all  are  principals  ;  the  same  acts  that  make 
a  man  accessory  in  felony,  making  him  a  principal  in 
treason,  upon  account  of  the  heinousness  of  the  crime. 
Besides,  it  is  to  be  considered,  that  the  bare  attempt 
to  commit  treason  is  often  actual  treason  ;  as  imagin- 
ing the  death  of  the  King,  or  conspiring  to  take  away 
his  crown.  And  as  no  one  can  advise  or  abet  such  a 
crime  without  an  intention  to  have  it  done,  there  can 
be  no  accessories  before  the  fact  ;  since  the  very  advice 
and  abetment  amount  to  principal  treason.  But  in 
murder  or  other  felonies,  there  may,  in  general,  be 
accessories.  In  misdemeanors,  however,  which  are 
crimes  below  the  degree  of  felony,  there  are  no  acces- 
sories, either  before  or  after  the  fact  ;  for  in  these  latter 
cases,  all  persons  concerned  therein,  if  guilty  at  all, 
are  guilty  as  principals. 

2,  As  to  the  second  point,  who  may  be  an  accessory 
BEFORE  the  fact.  Sir  Matthew  Hale  defines  him  to  be 
one  who,  being  absent  at  the  time  of  the  crime  com- 
mitted, doth  yet  procure,  counsel,  or  command  another 
to  commit  a  crime.  Absence  is  necessary  to  make 
an  accessory  ;  for,  if  the  procurer  be  present,  he  is 
guilty  of  the  crime  as  principal,  at  least  in  the  second 
degree.  But  if  A.  advises  B.  to  kill  another,  and 
B.  does  it  in  the  absence  of  A.,  B.  is  principal  and  A.  is 
accessory  to  the  murder.  And  this  holds,  even  though 
the  party  kiUed  be  not  in  rerum  natiird  at  the  time 
of  the  advice  given  ;  e.g.,  ii  A.,  the  reputed  father, 
advises  B.,  the  mother  of  a  bastard  child,  unborn,  to 
strangle  it  when  born,  and  she  does  so,  A.  is  accessory 
to  this  murder.  And  it  is  also  settled,  that  whoever 
procures  a  felony  to  be  committed,  though  it  be  by 
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the  intervention  of  a  third   person,   is  an  accessory 
before  the  fact.     Likewise  he  also,   who  in  anywise 
commands  or  counsels  another  to  commit  an  unlawful 
act,  is  accessory  to  all  that  ensues  upon  that  unlawful 
act ;  supposing  at  least  that  it  was  a  probable  conse- 
quence thereof.     Thus,   if  A.   advises   B.   to  rob  C, 
and  B.  does  so  accordingly,  and,  on  resistance  made, 
kills  C.  B.  is  guilty  of  murder  as  principal,  and  A.  as 
accessory.     On  the  other  hand,  if  A.  commands  B. 
to  burn  C.'s  house,  and  B.,  in  so  doing,  commits  a 
robbery,  A.,  though  accessory  to  the  burning,  is  not 
accessory  to  the  robbery  ;  for  that  is  a  thing  of  a 
distinct   and  unconsequential  nature.     But,   even  in 
this  latter  class  of  cases,  if  the  felony  committed  be 
the  same  in  substance  with  that  which  is  commanded, 
and  only  varying  in  some  circumstantial  matters  (as 
if,  upon  a  command  to  poison  Titius,  he  is  stabbed, 
or  shot,  so  that  he  dies),  the  person  commanding  is  still 
accessory  to  the  murder.     For  the  substance  of  the 
thing  commanded  was  the  death  of  Titius  ;  and  the 
manner  of  its  execution  is  a  mere  collateral  circum- 
stance.    It   is,  however,  essential    that   there  should 
be  some  sort  of  active  proceeding  on  the  accessory's 
part  ;  he  must  incite,   or  procure,   or  encourage  the 
criminal  act,  or  assist  or  enable  it  to  be  done,  or  engage 
or  counsel  or  command  the  principal  to  do  it.     There 
can  be  no  accessory  before  the  fact  in  offences  which 
are  sudden  and  uniDremeditated. 

3.  An  accessory  after  the  fact  is  one  who,  knowing 
a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon.  To  make  such  an 
accessory,  it  is  in  the  first  place  requisite,  that  a  felony 
has  been  committed,  and  that  it  was  committed,  to 
the  knowledge  of  the  accessory,  by  the  party  in  ques- 
tion. In  the  next  place,  the  accessory  must  receive, 
relieve,  comfort,  or  assist  the  criminal.  Any  assistance 
whatever  makes  the  assister  an  accessory  :  as  furnish- 
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ing  him  with  a  horse  to  escape  his  pursuers,  or  a  house 
or  other  shelter  to  conceal  him,  or  using  open  force 
and  violence  to  rescue  or  protect  him.  A  person  who, 
knowing  that  another  has  committed  a  felony,  gets 
rid  of  incriminating  evidence  for  the  purpose  of  assist- 
ing the  felon  to  escape  conviction,  is  an  accessory  after 
the  fact.  To  convey  any  means  to  a  felon  to  enable 
him  thereby  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  him  escape,  makes  a  man  an  accessory.  But  merely 
suffering  the  principal  to  escape  will  not  make  the 
party  an  accessory,  since  this  amounts  at  most  to  a 
mere  omission.  And  if  a  person  supplies  a  felon  in 
prison  with  food  for  his  sustenance,  or  even  if  he 
advises  others  or  agrees  himself  not  to  give  evidence 
against  one  who  is  charged  with  felony,  or  knows  of 
the  felony  and  does  not  discover  it,  he  is  not  thereby 
rendered  an  accessory.  And  similarly,  in  the  case  of  a 
physician  who  attends  a  sick  person,  knowing  him  to 
have  committed  a  felony. 

The  felony  must  be  complete  at  the  time  of  the  assist- 
ance given,  else  it  makes  not  the  assister  an  accessory. 
As  if  one  wounds  another  mortally,  and,  after  the 
wound  given,  but  before  death  ensues,  a  person  assists 
or  receives  the  delinquent,  this  does  not  make  him 
accessory  to  the  homicide.  For  till  death  ensues 
there  is  in  such  a  case  no  homicide.  But  so  strict  is 
the  law,  where  a  felony  has  been  actually  committed, 
that  even  the  nearest  relations  of  the  offender  are  not 
suffered  to  aid  or  to  receive  him.  And  therefore,  if 
the  parent  assists  his  child,  or  the  child  the  parent,  if 
the  brother  receives  the  brother,  the  master  the  servant, 
or  the  servant  the  master,  or  if  the  husband  receives  the 
wife — in  every  case  they  become  accessories  after  the 
fact.  But  the  wife  receiving  or  concealing  her  husband 
is  presumed  to  act  under  his  coercion  ;  and  she  is  not 
bound  in  law,  neither  ought  she,  to  discover  her  lord. 
She  is  therefore  not  liable  as  an  accessory  after  the  fact. 
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4.  The  last  point  of  inquiry  is,  how  accessories  are 
to  be  treated,  considered  as  distinct  from  principals. 
The  general  rule  of  the  antient  law,  borrowed  from  the 
Gothic  constitutions,  was  this  :  that  accessories  before 
the  fact  should  suffer  the  same  punishment  as  their 
principals.  And,  by  the  Accessories  and  Abettors 
Act,  1861,  accessories  before  the  fact  may  be  indicted, 
tried,  convicted,  and  punished,  in  all  respects  as  if 
they  were  the  principal  ojffenders. 

Accessories  after  the  fact,  however,  are  not  liable 
to  so  severe  a  punishment  ;  and,  except  in  the  case 
of  murder,  in  which  case  the  punishment  may  be 
penal  servitude  for  life,  the  extent  of  their  punishment 
is,  in  the  absence  of  any  statutory  provision  to  the 
contrary,  imprisonment  for  any  term  not  exceeding 
two  years  with  or  without  hard  labour.  Both  in  the 
case  of  accessories  before  the  fact  and  of  accessories 
after  the  fact,  it  is  immaterial  whether  the  principal 
felon  has  or  has  not  been  previously  convicted  for  the 
felony,  or  is  or  is  not  amenable  to  justice. 

Although  it  was  formerly  a  matter  of  some  doubt, 
whether  a  man  who  had  been  indicted  as  a  principal, 
and  had  been  acquitted,  could  afterwards  be  indicted 
as  an  accessory  before  the  fact,  yet  that  doubt  has 
been  long  overruled.  Similarly,  a  man  acquitted  as 
a  principal  may  be  indicted  as  an  accessory  after  the 
fact ;  since  that  is  always  an  offence  of  a  different 
species  of  guilt,  principally  tending  to  evade  public 
justice,  and  is  subsequent  also  in  its  commission  to 
the  other. 


NOTE  ON  AUTHORITIES. 

\  This  subject  mnij  be  further  studied  in  Russell,  "  Crimes  and 
M is'femeanors  "  {llh  rdition),  pp.  106-128,  and  Archbold,  "  Criminal 
Pleading"  (2.'5/A  edition),  pp.  1367-1387.] 
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CHAPTER  IV. 

OFFENCES  AGAINST  THE  PERSON. 

Criminal  offences  arrange  themselves  into  three 
main  divisions,  viz.:  offences  against  the  persons  of  indi- 
viduals ;  offences  against  'property  ;  and  offences  against 
those  'public  rights  which  belong  in  common  to  all 
the  different  members  of  the  State.  Each  of  these 
divisions  is  in  turn  made  up  of  a  number  of  offences  ; 
and  therefore  it  will  now  be  convenient  to  deal  briefly 
with  these  various  offences.  In  these  chapters, 
which  deal  with  particular  offences,  it  has  not  been 
thought  necessary  to  encumber  the  text  with  constant 
repetitions  of  the  exact  amount  of  punishment  which 
the  Judge  is  empowered  to  inflict.  It  is  mentioned  in 
a  few  cases  only,  where  there  is  some  reason  for  calling 
attention  to  it.  A  description  of  the  nature  of  modern 
punishments  will  be  found  in  Chapters  XXIX.  and 
XXXIII.,  infra.  The  present  chapter  will  deal  ex- 
clusively with  those  offences  which  affect  the  persons 
of  individuals. 

Offences  against  the  person  not  only  involve  a  civil 
injury  to  the  particular  private  person  proximately 
affected  thereby,  but  are  also  contempts  of  public 
justice,  and  include,  almost  always,  a  breach  of  the 
public  peace.  The  most  important  of  them  is  that 
of  taking  away  life,  otherwise  called  the  offence  of 
liornicide. 

I.  Homicide  is  the  killing  of  a  human  being  by  a 
human  being.     It  may  be  of  several  degrees  of  guilt. 
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arising  from  the  particular  circumstances,  either  of 
mitigation  or  of  aggravation,  which  attend  it ;  and 
may  be  even  free  from  all  legal  guilt  if  the  circum- 
stances are  such  as  to  render  it  justifiable,  or  at 
least  excusable.  Homicide  may  be  (1)  justifiable  ; 
(2)  excusable;  and  (3)  felonious,  i.e.,  'malicious'  or 
criminal.  Prima  facie,  all  homicide  is  malicious,  and 
amounts  to  murder,  unless  it  be  justified  by  the  com- 
mand or  permission  of  the  law,  or  excused  on  account 
of  accident,  or  of  self-preservation  in  a  sudden  quarrel, 
or  else  alleviated  into  manslaughter,  by  being  either 
the  involuntary  consequence  of  some  unlawful  act,  or 
(if  voluntary)  occasioned  by  some  sudden  and  suffi- 
ciently violent  provocation.  And  all  these  circum- 
stances of  justification,  excuse,  or  alleviation,  it  is 
incumbent  upon  the  prisoner  to  make  out  to  the  satis- 
faction of  the  Judge  and  jury ;  the  latter  of  whom  are 
to  decide  whether  the  circumstances  alleged  are  proved 
to  have  actually  existed,  the  former,  how  far  they 
extend  to  mitigate  or  take  away  the  guilt. 

(I)  Justifiable  homicide. — Homicide  is  justifiable  in 
three  instances  only,  viz.  :  (i)  where  a  proper  officer, 
in  conformity  with  a  proper  sentence  of  law,  executes 
a  person  legally  condemned  to  death  ;  (ii)  where  a 
proper  officer,  or  any  one  assisting  him,  while  lawfully 
arresting  or  attempting  to  arrest  another  person,  kills 
such  person  who  resists,  or  is  attempting  to  escape  ; 
and  (iii)  where  it  is  committed  in  prevention  of  a 
forcible  and  atrocious  crime,  or  in  self-defence,  to  pro- 
tect a  person  from  serious  violence,  or  the  reasonable 
apprehension  of  it. 

(i)  First,  homicide  occasioned  in  the  due  execution 
of  public  justice,  e.g.,  in  putting  a  malefactor  to  death 
who  has  been  duly  tried  and  sentenced,  is  an  act  of 
necessity,  and  even  of  civil  duty  ;  and  therefore  not 
only  justifiable,  but  commendable,  where  the  law 
requires  it.     But  the  law  must  require  it,  otherwise  it 
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is  not  justifiable  ;  and  therefore  wantonly  to  kill  the 
greatest  of  malefactors,  deliberately,  uncompelled,  and 
extra-judicially,  is  murder.  For,  as  Bracton  very 
justly  observes,  istud  homicidium,  si  jit  ex  livore,  vel 
delectatione  ejfandendi  humanum  sanguinem,  licet  juste 
occidatur  iste,  tamen  occisor  peccat  mortaliter,  propter  in- 
tentionem  corruptam.  And  the  law  is  so  very  positive 
in  this  requirement,  that  if  judgment  of  death  be 
given  by  a  Judge  not  authorised  by  a  lawful  commis- 
sion, and  such  judgment  be  duly  executed,  the  Judge, 
it  has  been  said,  is  guilty  of  murder.  For  this  reason, 
Sir  Matthew  Hale,  though  he  accepted  a  judgeship  of 
the  Common  Pleas  under  Cromwell,  yet  declined  to 
sit  on  the  Crown  side  at  the  assizes  or  to  try  prisoners  ; 
having  a  very  strong  misgiving  with  regard  to  the 
legality  of  his  commission. 

The  law,  also,  is  very  positive  in  this  further 
particular  also ;  namely,  in  requiring  that  every  legal 
judgment  of  death  shall  be  executed  by  the  proper 
officer  or  his  duly  appointed  dej)uty.  No  one  else  is 
required  by  law  to  carry  it  out,  which  requisition 
it  is,  that  justifies  the  homicide  ;  and  if  another  person 
should  execute  the  criminal,  it  is  held  to  be  murder, 
even  though  it  be  the  Judge  himself.  Moreover,  the 
judgment  of  death  must  be  executed  servato  juris 
ordine  ;  that  is  to  say,  it  must  pursue  the  sentence  of 
the  Court.  Therefore,  if  an  officer  beheads  one  who  is 
adjudged  to  be  hanged,  or  vice  versa,  it  is  murder  ;  for 
he  is  merely  ministerial,  and,  therefore,  only  justified 
when  he  acts  under  the  authority  and  compulsion  of 
the  law.  The  King,  indeed,  may  remit  part  of  a 
sentence  ;  and,  in  the  case  of  treason,  the  pecuhar 
severities  with  which  the  sentence  of  death  used  to  be 
accompanied  are  in  modern  times  often  remitted. 
Such  exercise  of  mercy  is  not,  however,  the  intro- 
duction of  a  different  punishment  from  that  authorised 
by  the  law,  but  only  a  relaxation  of  it  from  motives  of 
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humanity.  Curiously  enough,  it  is  said  to  be  doubtful 
whether  the  King  can  pardon  an  offender  convicted 
by  a  lawfully-constituted  court-martial  ;  though  the 
causes  of  this  doubt  are  not  very  clear. 

(ii)  Homicide  may   be  justifiable  if   committed   in 
the  cause  of  public  justice,  as  where  a  peace  officer, 
in  the  due  execution  of  his  office,  or  any  one  acting  in 
his  aid,  arrests  or  attempts  to  arrest  one  who  resists, 
and  who  is  killed  in  the  struggle  ;  or  where,  in  the 
case  of  a  riot  or  rebellious  assembly,  peace  officers  or 
persons  acting  in  their  aid  kill  any  of  the  mob,  in  their 
endeavour  to  disperse  it — which  is  justifiable  both  at 
Common  Law   and   by   the   Riot  Act  ;  or  where  the 
prisoners  in  a  gaol  assault  the  gaoler  or  officer,  and  he 
in  self-defence  kills  any  of  them — which  is  justifiable, 
for  the  sake  of  preventing  an  escape  ;    or  where  an 
officer,  in  the  due  execution  of  his  office,  or  any  one 
acting  in  his  aid,  arrests  or  attempts  to  arrest  one  for 
felony,  who,  having  notice  thereof,  files,  and  is  killed 
by  such  officer  or  assistant  in  the  pursuit ;  or  where, 
upon  such  offence  as  last  described,  and  in  the  like 
circumstances,  a  private  person,  in  whose  sight  the 
felony  has  been  committed,  arrests  or  endeavours  to 
arrest   the   offender,    and   kills   him   in   resistance   or 
fiight.     But  a  private  person  may  not  so  justify,  if 
he  proceeds  upon  a  mere  suspicion  of  a  felon3^     In 
all  such  cases,  there  must  be  a  reasonable  necessity  ; 
that  is,  it  must  be  shown,  e.g.,  that  the  party  could  not 
be  otherwise  secured,  or  that  the  riot  could  not  be  other- 
wise suppressed,  or  that  the  prisoners  could  not  be 
otherwi.se  kept  in  hold.     Without  such  necessity,  the 
homicide  is  not  justifiable. 

(iii)  Such  homicide  as  is  committed  for  the  preven- 
tion of  any  forcible  and  atrocious  crime  is  justifiable 
by  the  Law  of  Nature,  and  also  by  the  law  of  England, 
as  it  stood  so  early  as  in  the  time  of  Bracton,  and 
as  it  stands  at  the  present  day.     For  now,   by  the 
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Offences  against  the  Person  Act,  1861,  s.  7,  no  punish- 
ment is  to  be  incurred  by  any  person  who  kills  another 
in  his  own  defence  or  in  any  other  manner  without 
felony.  Wherefore,  if  anyone  attempts  a  robbery 
or  murder,  or  attempts  to  break  open  a  house  in  the 
night-time,  and  is  killed  in  such  attempt,  either  by 
the  party  assaulted,  or  by  the  owner  of  the  house, 
or  by  the  servant  attendant  upon  either,  or  by  any 
other  person  present  and  interposing  to  prevent 
mischief,  the  slayer  is  not  guilty  of  any  crime.  For 
to  repel  this  attempt  by  force  is  justifiable  ;  and  if, 
by  the  use  of  this  force,  the  wrong-doer  is  killed,  no 
crime  is  committed.  But  this  rule  does  not  appty  to 
any  crime  unaccompanied  with  force,  as,  for  example, 
the  picking  of  pockets  ;  nor  to  the  breaking  open  of  a 
house  in  the  day-time,  unless  such  entry  carries  with 
it  an  attempt  at  robbery,  arson,  murder,  or  the  like. 

A  woman  is  justified  in  killing  one  wh6  attempts 
to  ravish  her.  And  a  husband  or  father  may  justify 
killing  a  man  who  attempts  a  rape  upon  his  wife  or 
daughter  ;  but  not  if  he  takes  either  of  them  in 
adultery  or  fornication  with  the  man. 

If  one  person  forcibly  assaults  another,  the  person 
assaulted  is  justified  in  repelHng  force  by  force  ;  and 
if  he  uses  no  more  force  than  is  reasonably  necessary, 
and,  in  the  use  of  such  force,  kills  his  assailant,  he  is  not 
criminally  liable.  There  must  be  a  reasonable  neces- 
sity for  the  act  that  causes  the  death,  or  an  honest 
behef  that  there  is  such  a  necessity.  If  the  violence 
used  is  excessive,  or  is  used  after  the  danger  is  past. 
or  by  way  of  revenge,  the  act  is  not  justifiable.  And 
a  person  is  not  justified  in  using  a  deadly  weapon 
to  repel  a  merely  trivial  assault.  To  justify  the  use 
of  such  a  weapon  in  self-defence,  he  must  be  in  fear 
of  serious  bodily  danger,  and  must  first  have  retreated 
as  far  as  possible,  and  must  not  use  more  violence  than 
is  appropriate  to  the  occasion.     The  justification  of 
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seK-defence  is  available  for  masters  and  servants, 
parents  and  children,  husbands  and  wives,  Idlling 
an  assailant  in  the  necessary  defence  of  each  other 
respectively  ;  the  act  of  the  defender  being  construed 
as  the  act  of  the  person  attacked. 

It  has  been  suggested,  that  homicide  is  justified 
in  certain  cases  by  the  principle  of  self-preservation, 
which  prompts  every  man  to  save  his  own  hfe  prefer- 
ably to  that  of  another,  where  one  of  them  must  inevi- 
tably perish.  To  this  head  belongs  that  hypothetical 
case  mentioned  by  Bacon,  where,  two  persons  being 
shipwrecked,  and  getting  on  the  same  plank,  but 
finding  it  not  able  to  save  them  both,  one  of  them 
thrust  the  other  from  it,  whereby  he  was  drowned. 
But  in  the  case  of  R.  v.  Dudley  and  Stephens  (1884) 
14  Q.  B.  D.  273,  shipwrecked  sailors  who,  in  order  to 
escape  death  by  starvation,  killed  one  of  their  number 
for  the  purpose  of  eating  his  flesh,  were  held  guilty  of 
murder  ;  although  they  reasonably  believed  that  by 
no  other  means  could  they  save  their  Hves.  And 
the  late  Lord  Coleridge  dismissed  Bacon's  dictum  by 
saying,  that  if  Bacon  meant  to  lay  down  the  broad 
proposition,  that  a  man  may  save  his  life  by  kilhng, 
if  necessary,  an  innocent  and  unoffending  neighbour, 
that  certainly  is  not  the  law  at  the  present  day. 

(2)  Excusable  homicide. — This  happens  in  two 
ways  : — (i)  per  infortunium,  or  by  misadventure,  or 
(ii)  se  defendendo,  or  in  self-defence  on  sudden  en- 
counter, (i)  Homicide  per  infortunium  arises  where 
a  man,  doing  a  lawful  act  without  any  intention  of 
hurt,  and  without  any  culpable  want  of  care,  unfor- 
tunately kills  another  ;  as  where  a  man  is  at  work 
with  a  hatchet,  and  the  head  thereof  flies  off  and  kills 
a  staiuicr-by,  or  where  a  person  is  shooting  at  a  mark, 
and  undesignedly  and  without  negligence  kills  a  man. 
For  the  act  is  lawful,  and  tlie  effect  is  merely  accidental. 
So  where  a  parent  is  moderately  correcting  his  child. 
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or  a  master  his  scholar,  and  happens  to  occasion  his 
death,  it  is  only  misadventure,  for  the  flogging  was 
lawful ;  but  if  he  exceeds  the  bounds  of  moderation 
either  in  the  manner,  the  instrument,  or  the  quantity 
of  punishment,  and  death  ensues,  it  is  at  least  man- 
slaughter, and  it  may  (according  to  the  circumstances) 
be  murder.  For  the  immoderate  correction  is  unlaw- 
ful. And  to  whip  another's  horse,  whereby  the  horse 
runs  over  and  kills  a  child,  is  said  to  be  accidental  in 
the  rider,  for  he  has  done  nothing  unlawful,  but  man- 
slaughter in  the  whipper,  for  the  act  was  a  trespass, 
and  at  best  a  piece  of  idleness  of  dangerous  conse- 
quence. And  in  general,  as  regards  all  dangerous, 
idle,  and  unlawful  sports,  if  the  death  of  either  or  any 
of  the  parties  to  the  game  is  caused  by  a  thrust,  stab, 
or  the  like,  the  slayer  is  guilty  of  manslaughter. 

(ii)  Homicide  se  defendendo  arises  when  a  man  kills 
another  upon  a  sudden  encounter,  merely  in  his  own 
defence,  or  in  defence  of  his  wife,  child,  parent,  or 
servant,  and  not  from  any  vindictive  feehng. 

Excusable  homicide  formerly  involved  in  it  some 
degree  of  legal  blame.  As  regards  homicide  by  mis- 
adventure, the  law  presumed  negligence,  or  at  least 
some  want  of  caution,  in  the  unfortunate  homicide  ; 
and,  in  England,  the  penalty  for  this  species  of  killing 
is  said  by  Sir  Edward  Coke  to  have  been  antiently  no 
less  than  death.  But  that  has  been  denied  by  later 
writers  ;  and  the  penalty  seems  rather  to  have  con- 
sisted in  a  forfeiture  of  all  or  part  of  the  goods 
and  chattels.  But  the  penalty,  especially  of  a  total 
forfeiture,  growing  more  severe  than  was  intended, 
in  proportion  as  personal  i)roperty  became  more  con- 
siderable, the  delinquent  had,  as  early  as  our  records 
will  reach,  a  pardon  and  writ  of  restitution  of  his 
goods  as  a  matter  of  course  and  of  right,  only  paying 
for  suing  out  the  same  ;  and  in  later  times,  to  prevent 
this  expense,   in  cases   where  the   death   notoriously 
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happened  by  misadventure;  the  Judges  usually  directed 
a  general  verdict  of  acquittal.  At  last  it  was  pro- 
vided by  the  9  Geo.  IV.  (1828)  c.  31,  that  no  punish- 
ment or  forfeiture  should  be  thenceforth  incurred  in 
such  cases.  And  now,  by  the  Offences  against  the 
Person  Act,  1861,  s.  7,  it  is  provided  that  no  punishment 
or  forfeiture  shall  be  incurred  by  any  person  who 
kills  another  by  misfortune,  or  in  his  own  defence, 
or  in  any  other  manner  without  felony.  So  that  now 
there  is,  in  our  law,  no  practical  distinction  between 
justifiable  and  excusable  homicide. 

(3)  Felonious  homicide. — This  is  the  killing  of  a 
human  creature,  of  an}'^  age  or  sex,  without  justifica- 
tion or  excuse ;  which  killing  may  be  either  (1)  of  one's 
self,  which  is  suicide  {felo  de  se),  or  (2)  of  another,  which 
is  either  manslaughter  or  murder. 

( 1 )  Suicide  is  self-murder  by  a  person  of  sound  under- 
standing, who  has  attained  years  of  discretion  and  who 
deliberately  puts  an  end  to  his  own  existence.  It 
is  also  considered  suicide  when  a  person,  maliciously 
attempting  to  kill  another,  occasions  his  own  death ; 
as  where  a  man  shoots  at  another,  and  the  gun  bursts 
and  kills  himself.  But  if  a  man  is  killed  at  his 
own  request  by  the  hand  of  another,  the  former  is 
not  deemed  in  law  a  felo  de  se,  though  the  latter  is 
a  murderer.  A  person,  to  be  guilty  of  the  crime  of 
suicide,  must  be  of  years  of  discretion,  and  in  his 
senses;  and  this  excuse  is  apt  to  be  strained  to  its 
furthest  limits  by  coroners'  juries.  But  the  law  very 
rationally  judges,  that  every  fit  of  melancholy  does  not 
deprive  a  man  of  the  capacity  of  discerning  right  from 
wrong,  or  of  having  a  sufficient  degree  of  reason  to 
know  that  his  act  is  wrong. 

If  one  persuades  another  to  kill  himself,  and  he 
does  so  in  the  adviser's  presence,  the  latter  is  guilty 
of  murder  as  a  principal  in  the  second  degree  ;  and 
he   may   be   tried   and   convicted   accordingly.     Also, 
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if  two  persons  mutually  agree  to  commit  suicide 
together,  and  accordingly  take  poison  or  attempt 
to  drown  themselves  together,  and  only  one  dies,  the 
survivor  is  guilty  of  murder.  And  a  person  who, 
in  attempting  to  commit  suicide,  kills  another,  may 
be  guilty  of  murder  {E.  v.  Dyson  (1823)  R.  &  R.  523). 

Formerly  the  fate  of  a  suicide  was  an  ignominious 
burial  in  the  highway,  with  a  stake  driven  through  his 
body,  and  without  Christian  rites  of  sepulture,  and 
forfeiture  of  all  his  goods  and  chattels.  But  in  modern 
times,  this  ignominious  burial  has  ceased  ;  the  Inter- 
ments (Felo  de  se)  Act,  1882,  having  provided,  that  the 
coroner  shall  not  in  future  direct  the  interment  of  a 
felo  de  se  in  any  public  highway  or  with  any  stake 
driven  through  the  body,  but  shall  direct  him  to  be 
interred  in  the  churchyard  or  other  burial-ground ; 
though  nothing  in  the  Act  authorises  the  performing 
of  any  of  the  rites  of  Christian  burial  on  the  remains 
of  any  person  found  felo  de  se.  A  deceased  person 
shown  to  have  been  non  com'pos  mentis  at  the  time  of  his 
self-destruction  is  not,  however,  debarred  from  such 
rites  ;  and  the  forfeiture  of  the  felon's  goods  has  also 
now  ceased  to  be  a  consequence  of  this,  as  of  any  other 
felony. 

An  attempt  to  commit  suicide  is  an  indictable 
misdemeanor  at  Common  Law,  punishable  with 
imprisonment. 

(2)  Killing  of  another. — This  is  the  second  variety  of 
felonious  homicide ;  and  in  this  there  are  degrees  of 
guilt,  which  distinguish  the  offence  as  either  {a)  man- 
slaughter or  (6)  murder,  the  difference  between  which 
consists  principally  in  this  :  that  manslaughter  is  from 
the  sudden  heat  of  the  passions,  while  murder  is  from 
pure  wickedness  of  the  heart.  No  one  can  be  found 
guilty  of  either  manslaughter  or  murder,  unless  the 
person  killed  dies  within  a  year  and  a  day  of  the  act 
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charged  as  causing  the  death  ;  the  reason  being  that, 
if  the  death  takes  place  after  that  period  has  elapsed, 
the  law  presumes  that  it  has  proceeded  from  some 
other  cause. 

(a)  Manslaughter  may  bo  defined  as  the  unlawful 
kilUng  of  another  without  mahce  ;  and  may  be 
either  voluntary,  upon  a  sudden  heat,  or  by  culpable 
neglect  of  a  legal  duty  resting  upon  the  person 
causing  the  death,  or  involuntary,  in  the  commission 
of  some  unlawful  act  not  amounting  to  felony. 
Hence  it  has  been  said,  that  in  manslaughter  there 
can  be  no  accessories  before  the  fact  ;  because  the 
killing  must  be  without  premeditation.  But  this  is 
not  strictly  true  ;  for  an  accessory  before  the  fact  may 
exist  in  involuntary  manslaughter.  For  instance,  if 
A.  urges  B.  to  play  a  practical  joke  on  C,  in  circum- 
stances which  make  B.  guilty  of  manslaughter,  A. 
might  well  be  guilty  as  an  accessory  before  the 
fact. 

If  upon  a  sudden  quarrel,  in  the  way  of  '  chance 
medley  '  (casual  affray),  or  '  chaud  medley  '  (affray  in 
the  heat  of  blood  or  passion),  two  persons  fight,  and 
the  one  of  them  kills  the  other,  that  is  voluntary 
manslaughter,  provided  no  unfair  advantage  was  taken 
by  the  slayer  ;  and  it  is  immaterial  who  struck  the  first 
blow.  But  if  a  man  enters  into  a  conte^^t  with  an 
unarmed  man,  intending  to  avail  hin^sclf  of  a  deadly 
weapon,  and  in  the  use  of  such  weapon  kills  his 
opponent,  it  is  murder.  If  he  had  no  such  intention, 
but  used  the  weapon  in  the  heat  of  passion  consequen- 
tial on  an  attack  made  on  liim,  it  is  manslaughter. 
And,  as  we  have  already  seen,  if  he  used  it  in  defence 
of  his  own  life,  and  its  use  was  necessary  to  protect 
his  life  or  to  protect  himself  from  such  serious  bodily 
harm  as  would  give  a  reasonable  apprehension  that 
his  life  was  in  immediate  danger,  he  having  no  means 
of  escape  and  no  other  means  of  resistance,  then  it  is 
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homicide  se  defendendo,  and  excusable.  If,  however, 
there  are  any  circumstances  indicative  of  malice  in 
the  killer,  it  will  be  murder. 

Again,  if  a  man,  being  greatly  provoked,  immedi- 
ately kills  the  aggressor,  though  he  is  not  excusable 
se  defendendo,  since  there  is  no  absolute  necessity 
for  doing  it  to  preserve  himself,  yet  neither  is  it 
murder,  for  there  is  no  previous  malice.  But  in  this, 
and  every  other  case  of  homicide  upon  provoca- 
tion, if  there  be  a  sufficient  cooling  time  for  passion 
to  subside  and  reason  to  interpose,  and  the  perj>on  so 
provoked  afterwards  kills  the  other,  this  is  dehbcrate 
revenge,  and  not  heat  of  blood,  and  accordingly 
amounts  to  murder.  The  provocation,  in  order  to 
reduce  murder  to  manslaughter,  must  be  very  gross. 
The  test  to  be  applied  is  whether  the  provocation  was 
sufficient  to  deprive  a  reasonable  man  of  his  self-control. 
Mere  words  are  hardly  ever  sufficient  to  reduce  murder 
to  manslaughter,  at  any  rate  if  the  killing  be  with  a 
deadly  weapon  ;  and  even  an  actual  assault  is  not 
enough,  unless  it  is  very  insulting  or  violent.  But 
provocation  by  blows  and  words  together,  neither  of 
which  would  suffice  in  themselves  to  reduce  the  killing 
below  the  crime  of  murder,  may  make  it  manslaughter 
only.  If  a  man  takes  another  in  the  act  of  adultery 
with  his  wife,  and  kills  him  directly  on  the  spot,  this 
is  manslaughter,  by  reason  of  the  provocation. 

'Involuntary'  manslaughter  differs  from  homicide 
by  misadventure,  in  that  misadventure  imports  a 
lawful  act ;  but  this  species  of  manslaughter  is  in 
consequence  of  an  unlawful  act.  As  if  two  persons 
engage  in  a  prize-fight,  and  one  of  them  kills  the 
other,  this  is  manslaughter,  because  prize-fighting  is 
unlawful  ;  but  it  is  not  murder,  for  the  one  had  no 
intent  to  do  the  other  any  mischief,  and  the  engaging 
therein  is  not  felonious.  But  a  sparring  match  with 
gloves  fairly  conducted  is  not  unlawful ;  and,  therefore. 
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if  one  of  the  combatants  receives  an  injury  which 
causes  his  death,  this  does  not  amount  to  manslaughter 
in  the  other  combatant.  But  such  a  match  may  be- 
come unlawful  if  it  is  continued  until  the  men  become 
so  weak  that  one  or  other  is  likely  to  have  a  fall,  or 
receive  an  injury  that  may  result  in  his  death. 

Similarly,  injuries  received  at  football  or  other 
lawful  games,  and  resulting  in  the  death  of  the  person 
injured,  do  not  amount  to  manslaughter  in  the  person 
who  caused  the  injury,  provided  the  act  itself  was 
lawful.  But  if  the  player  causing  the  injury  intended 
to  produce  serious  injury,  or  knew  that  the  act  was 
likely  to  produce  serious  injury,  or  even  was  recklessly 
indifferent  as  to  its  consequences,  then  the  act  might 
amount  to  manslaughter,  if  the  person  injured  died 
therefrom.  And  it  seems  that  the  test  is  not  whether 
the  act  was  unlawful  by  the  rules  of  the  game  being 
played,  but  whether  it  was  committed  with  such  an 
intent,  or  in  such  circumstances,  as  above  mentioned. 

And  so  it  is  in  all  cases  where  a  person  does  an  act 
lawful  in  itself,  but  in  an  unlawful  manner,  that  is 
to  say,  without  due  caution  and  circumspection ;  for 
culpable  neglect  of  a  legal  duty  resulting  in  the  death 
of  another  makes  tlie  negligent  person  guilty  of  man- 
slaughter. The  question  whether  the  negligence  was 
in  fact  so  gross  as  to  render  the  act  culjDable  is  a  ques- 
tion of  evidence  for  a  jury  to  decide  ;  and  the  negli- 
gence may  consist  in  not  observing  either  statutory 
requirements  (as,  for  example,  those  respecting  the 
fencing  of  machinery  in  factories),  or  those  rules 
which  arise  at  Common  Law  out  of  the  position  in 
which  persons  stand  towards  each  other  or  the  public, 
as  in  the  use  of  dangerous  things,  or  in  the  conduct 
of  operations  which,  if  carelessly  conducted,  may  cause 
injury  or  death.  Thus,  persons  in  charge  of  engines 
or  trains,  ships,  motor-cars  and  other  vehicles,  animals, 
machinery,  &c.,  have  a  duty  cast  upon  them  to  exercise 
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proper  care  in  their  control  of  such  things,  so  that 
death  or  injury  may  not  be  caused  thereby.  And  if 
such  a  person  is  guilty  of  gross  and  culpable  neghgence, 
or  of  recklessly  negligent  conduct,  which  results  in 
a  fatal  accident,  he  is  guilty  of  manslaughter. 

In  all  such  cases,  the  degree  of  negligence  j)roved  is 
of  the  utmost  importance.  An  honest  error  of  judg- 
ment, no  matter  how  fatal  the  consequences  which 
may  attend  it,  will  not  make  the  person  committing 
it  guilty  of  manslaughter.  And  mere  inadvertence, 
though  it  may  create  a  civil  liability,  will  not  suffice 
to  make  a  man  criminally  liable.  The  negligence 
must  be  such  as  amounts  to  recklessness  ;  and  it  must 
be  proved  that  the  death  arose  directly  from  the 
personal  act  or  default  of  the  person  accused,  in  order 
to  justify  a  verdict  of  manslaughter. 

So  also,  in  the  case  of  articles  which  are  in  them- 
selves harmless,  but  may  be  rendered  capable  of 
causing  injury  by  the  person  using  them.  As,  for 
example,  if  a  workman  throws  down  rubbish  from  a 
roof,  whereby  a  passer-by  is  struck  and  killed,  this 
may  be  homicide  by  misadventure,  manslaughter,  or 
even  possibly  murder,  according  to  the  circumstances, 
i.e.,  the  amount  of  precaution  he  took  to  ensure 
that  no  one  was  injured,  and  the  necessity  for 
such  precaution.  If  he  gave  warning  and  it  was 
in  a  retired  place  where  persons  where  unlikely  to  be 
passing,  it  would  be  no  crime,  but  homicide  by  mis- 
adventure ;  but  if  it  was  in  a  crowded  place  it  might 
amount  to  manslaughter.  If  he  gave  no  warning, 
then  unless  it  was  very  unhkely  that  persons  would 
be  passing,  it  would  be  manslaughter  ;  and,  if  it  was 
in  a  crowded  place,  it  might  even  be  murder. 

There  is  also  another  class  of  case  in  which  persons 
who  are  guilty  of  conduct  which  causes  the  death  of 
another  may  be  found  guilty  of  manslaughter.  This 
occurs  when  helpless  persons,  such  as  infants,  lunatics, 
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the  aged,  and  the  sick,  are  neglected  or  ill-treated 
by  those  in  whose  custody  or  care  they  are  and  die  as 
a  result  of  such  treatment.  Indeed,  where  the  neglect 
or  ill-treatment  is  premeditated  and  deliberate,  the 
crime  may  well  amount  to  murder.  But  where  such 
premeditation  is  not  proved,  the  offence  will  still  be 
manslaughter,  if  the  neglect  or  ill-treatment  was  of  a 
gross  nature,  so  as  to  show  a  recldess  indifference 
whether  the  person  lived  or  died.  In  the  case  of 
R.  V.  Senior  [1S90]  1  Q.  B.  283,  the  father  of  an  infant 
child,  who  objected  on  religious  grounds  to  calling  in 
medical  aid,  and  to  the  use  of  medicine,  wilfully  and 
dehberately  refrained  from  providing  medical  aid 
and  medicine  for  the  child,  though  he  knew  it  to  be 
dangerously  ill.  Evidence  was  given  that  the  child's 
hfe  would  probably  have  been  saved  by  medical  atten- 
tion ;  and  the  father  was  found  guilty  of  manslaughter. 

And  the  law  has  made  special  provision  for  the 
proper  care  of  children  by  the  Children  Act,  190S,  by 
which  any  person  who  has  the  care  or  custody  of  a 
child  under  sixteen  years  of  age.  and  wilfulh^  neglects 
the  child  in  a  manner  likely  to  cause  injury  to  health, 
is  guilty  of  a  misdemeanor. 

Refusal  to  allow  a  child  to  undergo  an  operation 
may  or  may  not  be  such  a  failure  to  supply  medical 
aid  as  would  amount  to  neglect  in  a  manner  likely  to 
cause  injury  to  health  ;  the  question  depending  upon 
the  facts  of  the  particular  case. 

It  should  be  noticed  that  a  person  cannot  be  found 
guilty  of  manslaughter  in  such  cases  as  the  above, 
if  it  be  proved  that  at  the  time  he  had  no  means 
which  would  enable  him  to  provide  the  necessary 
food  or  medicine  for  the  person  in  his  charge.  This, 
however,  is  subject  to  a  provision  in  the  Children 
Act,  1908,  that  inability  to  provide  food  or  medicine 
without  resort  to  the  Poor  Law  does  not  amount  to 
a  defence. 
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Neglect  by  those  who  undertake  the  cure  of  sick 
persons,  whether  they  be  quahfied  medical  practi- 
tioners or  not,  resulting  in  the  death  of  the  patient, 
may  amount  to  manslaughter,  if  the  inattention  or 
lack  of  skill  be  of  a  very  gross  nature.  But  incorrect 
treatment  arising  from  a  wrong  diagnosis  of  a  case, 
or  any  accidental  mistake  in  treatment,  is  not  sufficient 
neglect  to  make  such  a  person  criminally  liable ; 
though  if  a  person,  without  the  requisite  skill  and 
knowledge,  prescribes  dangerous  medicines  of  the  use 
of  which  he  is  ignorant,  or  performs  an  operation  for 
which  he  has  not  the  necessary  skill,  and  the  patient 
dies  therefrom,  he  may  be  found  guilty  of  man- 
slaughter. 

To  sum  up,  therefore,  when  an  involuntary  killing 
happens  in  consequence  of  an  unlawful  act,  it  will 
generally  be  either  murder  or  manslaughter,  according 
to  the  nature  of  the  act  which  occasioned  the  killing. 
If  the  act  be  in  prosecution  of  a  felonious  intent,  and 
is  known  to  be  dangerous  to  life  and  likely  in  itself 
to  cause  death,  it  will  be  murder.  If  not,  it  will  at 
most  amount  only  to  manslaughter,  and  may  be 
excusable  homicide. 

The  crime  of  manslaughter  is  a  felony  ;  and,  at 
one  time,  certain  kinds  of  manslaughter  {e.g.,  stabbing) 
were  capital  felonies.  At  the  present  day,  the  maxi- 
mum punishment  that  can  be  inflicted  is  that  of 
penal  servitude. 

(b)  DeUberate  and  wilful  murder  is  the  second  variety 
of  the  felonious  kiUing  of  another,  to  which  we  have 
already  had  occasion  to  make  reference  in  considering 
the  crime  of  manslaughter.  It  occurs  when  a  person 
of  sound  memory  and  discretion  unlawfully  kills  any 
human  creature  in  being,  and  under  the  King's  peace, 
with  maUce  aforethought,  hereafter  to  be  explained 
(p.  54).     The  word  murdre  was  antiently  appHed  only 
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to  the  secret  killing  of  another.  And  antiently  murder 
was  defined  as  homicidium  quod  niillo  vidente,  nullo 
sciente,  clam  pevpetratur  :  for  which  the  vill  wherein  it 
was  committed — or,  if  that  were  too  poor,  the  whole 
hundred — was  liable  to  a  heavy  amercement,  which 
amercement  itself  was  also  denominated  murdrum. 
This  usage,  it  is  said,  was  introduced  into  this  kingdom 
by  King  Canute,  to  prevent  his  countrymen,  the  Danes, 
from  being  privily  murdered  by  the  English  ;  and  it 
was  certainly  continued  by  William  the  Conqueror, 
for  the  securitj^  of  his  Norman  followers.  Therefore, 
if,  upon  inquisition,  had  it  appeared  that  the  person 
found  slain  was  an  Englishman  (the  presentment 
whereof  was  denominated  englescherie),  the  vill  or 
hundred  was  excused  from  this  burthen,  but  not  other- 
wise. However,  the  14  Edw.  III.  (1340)  st.  1,  c.  4, 
aboUshed  the  above  distinctions  ;  and  the  best  way 
of  examining  the  nature  of  this  crime,  will  be  by 
considering  the  several  branches  of  the  definition 
given  above. 

First,  it  must  be  committed  by  a  person  of  sound 
memory  and  discretion  ;  and  hence,  if  there  be  a  defect 
of  the  understanding  in  the  person  charged — by  reason 
of  his  infancy,  lunacy,  or  idiocy,  according  to  the  dis- 
tinctions already  considered  (pp.  18-26) — he  cannot  be 
convicted  of  this  crime,  or  indeed  of  any  other. 

Next,  there  must  be  an  unlawful  killing,  the  unlaw- 
fulness arising  from  the  absence  of  all  lawful  warrant 
or  excuse  ;  and  there  must  also  be  an  actual  killing, 
to  constitute  murder,  and  not  merely  an  assault  with 
intent  to  kill.  The  kilUng  may  be  by  poisoning, 
striking,  starving,  drowning,  or  any  other  of  the 
numerous  forms  of  death  by  which  human  nature  may 
be  overcome  ;  and,  in  an  indictment  for  murder,  it 
is  unnecessary  to  specify  the  manner  in  which,  or 
the  means  by  which,  the  death  was  caused.  But  the 
bearing  of  false  witness  against  another,   with  intent 
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to  take  away  his  life,  is  not  murder,  even  though  the 
person  be  convicted  on  such  testimony  and  executed. 

It  is  to  be  observed,  that  if  a  man  does  an  act 
of  which  the  probable  consequence  may  be,  and 
eventually  is,  death,  such  killing  may  be  murder, 
although  no  stroke  be  struck  by  himself,  and  no 
killing  may  be  primarily  intended  ;  as  was  the  case 
of  the  unnatural  son  who  exposed  his  sick  father  to 
the  air  against  his  will,  by  reason  whereof  he  died, 
of  the  harlot  who  laid  her  child  in  an  orchard,  where 
a  kite  struck  and  killed  it,  and  of  the  parish  officers 
who  shifted  a  child  from  parish  to  parish,  till  it  died 
for  want  of  care  and  sustenance.  So,  too,  if  a  man  has 
a  beast  that  is  used  to  do  mischief,  and  he,  knowing  it, 
suffers  it  to  go  abroad,  and  it  kills  a  man,  even  this  is 
manslaughter  in  the  owner  ;  and  if  he  had  purposely 
turned  it  loose,  though  merely  to  frighten  people  and 
make  what  is  called  sport,  it  is  as  much  murder  as  if 
he  had  incited  a  bear  or  a  dog  to  worry  them. 

But  the  modern  tendency  is  to  confine  the  crime 
of  murder  to  those  cases  in  which  either  a  deliberate 
act  has  been  committed  with  the  intention  of  causing 
death,  or  the  act  has  been  of  such  a  nature  that  any 
reasonable  person  must  have  assumed  that  death 
would  be  likely  to  ensue  from  its  commission,  e.g., 
to  strike  another  a  hard  blow  on  the  head  with  a 
hammer.  And  it  may  be  doubted  whether,  if  the 
cases  cited  above  were  to  arise  to-day,  the  verdict 
would  be  murder  :  rather  would  the  acts  be  considered 
as  amounting  to  gross  neghgence  justifying  a  verdict 
of  manslaughter. 

Further,  the  person  killed  must  be  a  human  creature, 
in  being,  and  under  the  King's  peace,  at  the  time  of  the 
kilHng.  To  kill  an  ahen  or  an  outlaw,  being  under 
the  King's  peace  and  protection,  is  therefore  as  much 
murder  as  to  kill  the  most  regular-born  Englishman. 
On  the  other  hand,  to  slay  a  rebel  or  an  alien  enemy 
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in  battle  is  not  murder  ;  and  to  kill  a  child  in  its 
mother's  womb  is  not  murder,  for  murder  must  be 
of  some  one  in  being,  and  this  offence  falls  under  a 
different  description  of  crime,  wliich  will  be  considered 
hereafter.  If,  however,  the  child  is  born  ahve,  and 
dies  by  reason  of  injuries  received  in  the  womb,  or  in 
the  act  of  birth,  the  person  who  deUberately  inflicted 
those  injuries  may  be  guilty  of  murder.  Although 
the  Courts  of  this  country  can  hear  and  determine 
all  offences  committed  on  board  Brirish  ships  at  sea 
or  elsewhere  within  the  Admiralty  jurisdiction  by 
seamen  serving  on  board,  it  was  a  fundamental 
princijjle  of  the  Common  Law,  that  murder  or  other 
crime  committed  on  foreign  territory — i.e.,  on  land 
situate  wholly  outside  the  jurisdiction  of  the  Enghsb 
Courts — could  not  be  tried,  or  in  any  way  dealt  with, 
in  this  country  ;  but  the  principle  has  in  a  few  instances 
been  broken  in  upon  by  statute.  Thus,  by  the 
Offences  against  the  Person  Act,  1861,  s.  9,  it  has  now 
been  provided,  as  to  the  particular  crimes  of  murder 
and  manslaughter,  that,  where  either  is  committed  by  a 
British  subject  on  land  out  of  the  United  Kingdom, 
whether  within  the  King's  dominions  or  without,  and 
whether  the  person  killed  be  a  British  subject  or  not, 
such  offence  may  be  dealt  with,  tried,  and  punished 
in  any  place  in  England  or  Ireland  in  which  such 
person  may  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  the  offence  had  been  actually  committed 
in  that  place. 

It  follows  from  this,  that  it  is  only  where  the  crime 
is  committed  on  a  foreign  ship  not  within  British 
territorial  waters,  that  the  British  Courts  have  no 
jurisdiction  to  try  the  offender. 

Lastly,  the  killing  must  be  committed  luiih  malice 
aforethought,  to  make  it  the  crime  of  murder  ;  and  this, 
in  fact,  is  the  grand  criterion  which  distinguishes 
murder  from  other  kilUng.     The  term   is  of   antient 
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origin,  having  been  in  use  as  early  as  the  thirteenth 
century  as  one  of  the  tests  of  capital  homicide,  though 
it  seems  to  have  denoted  rather  the  wrongful  act 
intended  than  the  intention  itself.  As  will  be  explained 
later  (p.  58),  a  rehef  from  capital  punishment  known  as 
*  benefit  of  clergy  '  was  formerly  extended  to  certain 
persons  found  guilty  of  crimes  ;  but  in  the  year  1531 
this  rehef  was  excluded  in  cases  of  "  wilful  murder 
"  of  mahce  aforethought,"  and  thereafter  the  term  was 
used  as  distinguishing  those  homicides  which  amounted 
to  murder,  from  homicides  which  amounted  only  to 
manslaughter,  or  might  even  be  justifiable  or  excusable. 
Malice,  however,  does  not,  and  never  did,  in  the  legal 
sense,  necessarily  import  hatred  or  ill-will  against  a 
particular  individual,  but  rather  a  wicked  or  mis- 
chievous intention  of  the  mind  generally.  And  thus 
on  a  charge  of  murder  it  is  neither  necessary  to  show 
that  the  accused  person  had  any  enmity  towards  the 
deceased,  nor  would  proof  of  absence  of  ill-will 
furnish  any  defence,  if  it  were  proved  that  the  act  of 
kilhng  was  intentional,  and  done  without  any  justifiable 
excuse. 

But  the  degree  of  mahce,  or  wicked  intention, 
necessary  in  order  to  constitute  the  crime  of  murder, 
is  greater  than  that  which  is  necessary  in  the  case  of 
other  offences  ;  and  this  is  expressed  by  the  term 
'  mahce  aforethought.'  Though  originally  this  may 
have  confined  cases  of  murder  to  those  in  which 
some  premeditated  design  or  intention  to  kill  existed, 
experience  soon  showed  that  there  were  many  cases 
in  which  there  was  no  such  preconceived  intention, 
but  the  act  which  caused  death  was  of  so  heinous  a 
nature,  and  the  state  of  mind  of  the  doer  so  wicked, 
as  to  merit  the  penalty  of  murder.  Accordingly, 
the  meaning  of  the  term  '  malice  aforethought  '  came 
to  be  more  and  more  widely  construed  so  as  to  include 
such  cases.     Many  of  the  old  writers,  therefore,  found 
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a  distinction  between  cases  where  a  man  with  a 
deliberate  mind  and  formed  design  killed  another, — 
which  would  be  evidenced  by  external  circumstances 
discovering  that  inward  intention,  such  as  lying  in 
wait,  former  menaces  or  grudges,  and  concerted 
schemes  to  do  some  bodily  harm, — and,  on  the  other 
hand,  cases  where  no  such  antecedent  design  could 
be  shown  to  exist.  In  the  former  they  described 
the  mahce  as  '  express  malice '  ;  in  the  latter  the  law 
would  imply  mahce.  This  distinction  between  express 
mahce  and  imphed  mahce  seems,  however,  to  be  of 
little  value,  and  tends  rather  to  distract  the  mind 
from  the  real  signification  of  the  words  '  mahce  afore- 
thought,' which  may  be  regarded  now  as  a  convenient 
formula  under  which  the  various  forms  of  guilty 
intention  necessary  to  constitute  murder  may  be 
included. 

The  simplest  form  of  such  intention  is  the  intention 
to  kill  the  person  who  actually  is  killed  ;  and  it  may 
be  remarked  that,  in  such  a  case,  no  amount  of  pro- 
vocation will  extenuate  or  excuse  the  crime.  Nor  is 
it  the  less  murder  if  there  is  an  intention  to  kill  one 
person,  but  another  is  in  fact  killed  ;  the  intention 
being  transferred  from  the  act  contemplated  to  the 
act  committed.  Thus,  if  a  man  unlawfully  shoots  at 
A.  and  misses  him,  but  kills  B.,  this  is  murder.  Again, 
if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does 
kill  him,  it  is  murder,  although  he  knew  him  not. 
And  a  man  commits  murder  who,  in  consequence  of 
such  a  wilful  act  as  shows  him  to  be  an  enemy  to 
mankind  in  general,  causes  the  death  of  a  fellow- 
creature  ;  as  by  deliberately,  and  with  an  intent  to 
do  mischief,  discharging  a  gun  among  a  multitude  of 
people. 

Where  a  ])ersou  commits  an  act  which  is  intrinsically 
likely  to  kill,  and  death  results,  even  though  he  had 
no    intention    to  cause  death,   but  merely  injury  or 


CHAP.  IV. — OFFENCES  AGAINST  THE  PERSON.     57 

chastisement,  it  will  also  in  most  cases  be  murder. 
Thus,  where  a  park-keeper  tied  a  boy  who  was  steahng 
wood  to  a  horse's  tail,  and  dragged  him  along  the 
park,  where  a  master  corrected  his  servant  with  an 
iron  bar,  and  a  schoolmaster  stamped  on  his  scholar's 
belly— so  that  each  of  the  sufferers  died — each  of  these 
was  held  to  be  murder  ;  because,  the  correction  being 
excessive,  and  of  a  nature  likely  to  cause  death,  it  was 
equivalent  to  a  deliberate  act  of  slaugliter.  And  no 
affront  by  words  or  gestures  alone  is  a  sufficient  pro- 
vocation to  excuse,  or  even  to  extenuate,  such  acts 
of  violence  as  manifestly  endanger  the  life  of  another. 
But  if  the  person  provoked  has  unfortunately  kiUed 
the  other  by  beating  him  in  such  a  manner  as  showed 
only  an  intention  to  chastise  and  not  to  kill  liim,  the 
law  so  far  considers  the  provocation  of  contumehous 
behaviour,  as  to  adjudge  it  only  manslaughter,  and  not 
murder. 

If  one  kills  an  officer  of  justice,  either  civil  or 
criminal,  or  his  assistant,  while  resisting  him  in  the 
execution  of  his  duty,  and  knowing  his  authority  or  the 
intention  with  which  he  interposes,  the  killer  will  be 
guilty  of  murder.  But  it  is  manslaughter  only,  if  the 
warrant  under  which  the  officer  acts  be  void,  or  be 
executed  in  an  unlawful  manner.  So,  in  case  of  a 
sudden  affray,  if  a  third  person  interposes  to  part  the 
combatants,  giving  them  notice  of  his  friendly  inten- 
tion, and  either  of  the  combatants  kills  him  in  resisting 
his  interposition,  this  is  murder. 

Where  a  person,  whilst  committing  or  attempting  to 
commit  a  felony,  does  an  act  involving  danger  to  hfe, 
and,  in  the  prosecution  of  such  intent,  undesignedly 
kills  a  man,  this  is  also  murder.  But  undesigned 
homicides  resulting  from  the  commission  or  attempted 
commission  of  a  felony  not  involving  danger  to  hfe 
may,  though  the  question  has  been  much  debated, 
now  be  taken  as  amounting  only  to  manslaughter. 
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Where  two  or  more  persons  act  together  in  furtherance 
of  a  common  design,  the  consequence  of  which  may  prob- 
ably be  bloodshed — as  to  commit  a  robbery  or  stir  up  a 
riot — and  one  of  them  in  the  prosecution  of  the  common 
design  kills  a  man,  it  is  murder  in  them  all,  because  of 
the  common  evil  intent  existing  iu  the  minds  of  all. 

The  punishment  of  murder  has  been,  from  time  im- 
memorial, the  death  of  the  criminal.  And  yet  in  our 
country  this  crime,  enormous  as  it  is,  was  in  antient 
times  allowed  the  benefit  of  clergy  ;  which  was  a  commu- 
tation of  capital  punishment,  once  allowed  to  persons 
in  Holy  Orders,  or,  what  was  equivalent,  to  persons 
who  were  able  to  read,  and  originally  allowed  to  these 
only,  though  it  was  afterwards  extended  both  to 
clergy  and  laity,  whether  able  to  read  or  not,  but  (as 
so  extended)  was  confined  to  felonies  of  the  hghter  sort, 
which  were,  by  the  law  of  the  time,  capital  offences. 
But  benefit  of  clergy  was  wholly  abohshed  by  the 
Criminal  Law  Act,  1827,  after  having  been,  by  several 
earher  statutes,  long  before  taken  away  from  murderers 
through  mahce  prepense,  their  abettors,  procurers,  and 
counsellors  ;  and,  by  the  Offences  against  the  Person  Act, 
1861,  s.  1,  it  is  now  expressly  enacted  that  every  person 
convicted  of  murder  shall  suffer  death  as  a  felon.  But 
by  the  Children  Act,  1908,  sentence  of  death  cannot  be 
pronounced  against  a  person  under  the  age  of  sixteen. 
In  i^lace  thereof,  the  Judge  is  to  sentence  the  person 
convicted  to  be  detained  during  the  King's  pleasure. 

In  atrocious  cases,  it  was,  at  one  time,  usual  also  for 
the  Judge  to  direct  the  murderer,  after  execution,  to  be 
hung  upon  a  gibbet  in  chains  near  the  place  where  the 
crime  was  committed  ;  and  the  legality  of  a  direction 
that  the  body  should  be  hung  in  chains  was  declared  by 
the  Murder  Act,  1751,  and  9  Geo.  IV.  (1828)  c.  31. 
By  tlic  Murder  Act,  1751,  moreover,  dissection  was 
required  to  be— and  by  the  9  Geo.  IV.  (1828)  c.  31, 
might  be — a  part  of  the  sentence  ;  and  by  the  same 
statutes,  the  Judge,  in  passing  sentence,  was  to  direct 


CHAP.  IV.  -OFFENCES  AGAINST  THE  PERSON.     69 

tlie  offender  to  be  executed  on  the  next  day  but  one 
after  that  on  which  the  sentence  was  passed,  unless  that 
day  should  happen  to  be  a  Sunday,  and  then  on  the 
Monday  following.  These  severities,  however,  were 
successively  laid  aside ;  and  it  has  now  been  provided, 
by  the  Offences  against  the  Person  Act,  1861,  s.  2, 
that  sentence  of  death,  on  every  conviction  for  murder, 
shall  be  pronounced  and  carried  into  execution,  in 
the  same  manner  as  for  other  crimes  which  were 
capital  before  the  Act.  By  the  Criminal  Appeal  Act 
1907,  however,  a  capital  sentence  cannot  be  executed 
until  after  the  expiration  of  ten  days  from  the  date 
of  the  conviction,  in  order  to  give  the  condemned 
person  time  in  which  to  appeal. 

If  a  woman  is  convicted  of  murder,  she  may  plead 
that  she  is  quick  with  child  ;  and  if,  on  such  a  plea, 
she  is  so  found  by  a  jury  of  matrons,  the  sentence  is 
respited,  until  after  delivery  or  the  expiration  of  the 
ordinary  period  of  gestation.     (See  p.  458.) 

In  former  times,  all  executions  took  place  in  pubUc  ; 
but  by  the  Capital  Punishment  Act,  1868,  pubhc 
executions  were  aboUshed,  and  it  was  thereby  enacted, 
that  the  judgment  of  death,  to  be  executed  on  any 
prisoner  for  murder,  should  be  carried  into  effect 
within  the  walls  of  the  jDrison  in  which  he  was  confined 
at  the  time  of  execution,  in  the  presence  only  of  the 
sheriff,  gaoler,  chaplain,  surgeon,  and  such  other 
officers  of  the  prison  as  the  sheriff  required,  and  of 
such  magistrates  of  the  prison  jurisdiction  as  chose  to 
be  present,  and  of  such  relatives  of  the  prisoner,  or 
other  persons,  as  the  sheriff  or  visiting  Justices  should 
think  proper  to  admit.  And,  a  coroner's  jury  having 
first  found  the  fact  of  death,  the  body  of  the  offender 
(subject  to  the  discretion  of  a  Secretary  of  State)  is 
to  be  buried  within  the  prison  precincts. 

Formerly,  whore  a  servant  Idlled  his  master,  a  wife 
her  husband,  or  an  ecclesiastical  person,  either  secular 
or  regular,  his  superior  to  whom  he  owed  faith  and 
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obedience,  this  was  accounted  a  species  of  treason, 
called  parva  proditio,  or  petit  treason.  And  hence 
it  followed,  that  in  the  particular  case,  also,  where  a 
parricide  was  committed  by  one  who  happened  to 
stand  ill  the  relation  of  servant  to  his  parent,  he  was 
adjudged  guilty  of  jjetit  treason,  though  the  crime 
was  so  ranked  in  no  other  circumstances.  For  all 
these  cases  involved,  in  contemplation  of  law,  not 
only  murder,  but  murder  aggravated  by  a  species  of 
treason,  on  account  of  the  violation  of  private  alle- 
giance. Nor  was  the  distinction  merely  nominal ; 
the  punishment  in  petit  treason  being  more  severe  than 
in  tlie  case  of  murder.  For  if  the  offender  was  a  man. 
the  sentence  was  that  he  should  be  drawn  to  the  place 
of  execution,  and  then  hanged,  and  if  a  woman,  that 
she  should  be  so  drawn  and  then  burned  to  death. 
But  the  crime  itself  of  petit  treason,  as  distinct  from 
ordinary  murder,  is  now  abohshed  ;  it  having  been 
provided  by  the  9  Geo.  IV.  (1828)  c,  31,  and  re-enacted 
by  the  Offences  against  the  Person  Act,  1861,  s.  8, 
that  any  killing  which  formerly  amounted  to  that 
offence  shall  now  be  deemed  to  be  murder  only,  and  no 
greater  offence. 

It  remains  only  to  add,  that  on  an  indictment  for 
murder  the  jury  may,  if  the  evidence  so  warrants, 
acquit  the  accused  person  of  murder,  and  find  him 
guilty  of  manslaughter.  They  may  also  convict  of 
an  attempt  to  murder,  e.g.,  in  a  case  where  the  murder- 
ous intent  is  proved,  but  the  jury  are  not  satisfied  that 
the  act  of  the  accused  was  the  cause  of  death.  And 
on  an  indictment  for  the  murder  of  a  newly  born  child, 
they  may  convict  of  an  attempt  to  conceal  the  birth 
of  the  child  (p.  72), 

II .  In  addition  to  the  full  offence  of  murder,  there  are 
three  offences  closely  connected  with  it,  but  of  a  lesser 
degree  of  gravity,  which  may  fitly  be  dealt  with  here. 
I'hev  are  as  follow.*^  : — 
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1.  Attempt  to  murder. — This  is  dealt  with  by  the 
Offences  against  the  Person  Act,  1861,  which  makes 
it  a  felony,  punishable  ^^ith  pennl  servitude,  for 
anyone  to  wound  or  cause  any  grievous  bodily  harm 
to,  or  to  administer  poison  to  another  person,  with 
intent  to  commit  murder  (s.  11). 

Nor,  provided  the  murderous  intention  existed,  is 
it  any  the  less  an  offence  if  in  fact  no  injury  results 
from  the  act ;  for,  by  the  same  statute,  it  is  provided 
that  to  attempt  to  drown,  suffocate,  strangle,  or 
administer  poison  to  another  person,  or  to  shoot  at 
him,  or  by  any  other  means  to  attempt  to  commit 
murder,  shall  be  a  felony  punishable  in '  the  same 
manner  (ss.  14,  15).  And  to  set  fire  to  or  destroy  ships 
or  to  damage  a  building  by  explosives,  with  the  like 
intent,  is  similarly  punishable  (ss.  12,  13). 

It  is  to  be  noticed  that,  on  an  indictment  for  wound- 
ing another  with  intent  to  murder,  it  is  competent  for 
a  jury,  if  they  do  not  consider  the  intent  to  be  proved, 
to  convict  the  accused  person  of  the  lesser  crime  of 
unlawful  wounding  (as  to  which  see  p.  66).  This  rule, 
however,  only  applies  where  the  charge  is  one  of 
wounding  ;  and,  consequently,  where  the  act  charged 
is  of  a  different  nature,  e.g.,  shooting,  a  separate  count 
should  be  added  to  the  indictment,  charging  the 
commission  of  grievous  bodily  harm  without  the  intent 
to  murder. 

Formerly  in  many  cases  an  attem])t  to  murder 
was  a  capital  felony.  But  this  offence  is  no  longer 
in  any  circumstances  punishable  with  death,  the 
maximum  penalty  being  that  of  penal  servitude, 
as  laid  down  by  the  Offences  against  the  Person 
Act,  1861. 

2.  Threat  to  murder. — Maliciously  to  send,  knowing 
its  contents,  any  letter  or  writing  threatening  to  kill 
or  murder  any  person,  is  by  the  Offences  against  the 
Person  Act,  1861,  s.  16,  made  a  felony,  punishable  with 
penal  servitude. 
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3.  Conspiracy  to  murder. — This  offence  was.  at  Com- 
mon Law,  merely  punishable  with  fine  and  imprison- 
ment ;  but,  now,  by  the  Offences  against  the  Person 
Act,  1 861 ,  s.  4.  all  persons  who  conspire,  confederate,  and 
agree  to  murder  any  person,  whether  he  be  a  subject 
of  His  Majesty  or  not,  or  wdthin  his  dominions  or  not, 
or  sohcit,  encourage,  persuade,  or  endeavour  to  per- 
suade, or  propose  to  any  person,  to  murder  any  other 
person,  whether  a  subject  or  not,  or  whether  he 
be  within  the  King's  dominions  or  not,  are  guilty 
of  a  misdemeanor  punishable  with  penal  servitude. 
Where  the  conspiracy  to  murder  is  proved,  it  is  im- 
material whether  the  conspirators  had  agreed  as  to 
the  exact  means  by  which  their  object  was  to  be 
accomphshed.  It  should  be  noticed  that  this  offence 
may  be  committed  by  the  publication  of  articles  in  a 
newspaper,  or  the  circulation  of  pamphlets  encouraging 
persons  who  might  read  them  to  murder  any  definite 
class  of  persons  [R.  v.  Most  (1881)  7  Q.  B.  D.  244). 

III.  Acts  causing,  or  tending  to  cause,  danger  to  life 
or  hodilif  harm. — The  law  now  applicable  to  the 
offences  falling  under  this  heading  is  entirch'  the  crea- 
tion of  statute.  Mayhem,  which  is  properly  defined 
to  be  the  violently  depriving  another  of  the  use  of  such 
of  his  members  as  may  render  him  the  less  able,  in 
fighting,  either  to  defend  himself  or  to  annoy  his 
adversary,  besides  being  a  civil  injury,  was,  by  the 
old  law  of  England,  also  a  crime  ;  and  he  that  maimed 
any  man,  whereby  he  lost  any  part  of  his  body,  was 
sentenced  to  lose  the  like — memhrum  pro  wemhro — 
a  species  of  the  lex  talionis.  But  this  punishment  went 
out  of  use ;  so  that,  by  the  Common  Law,  as  it  for  a 
long  time  stood,  mayhem  was  only  punishable  by  fine 
and  imprisonment,  with  the  exception  of  mayhem  by 
castration,  which  all  our  old  writers  held  to  be  felon}'. 
Different  statutes  from  time  to  time  dealt  with  the 
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offence  ;  and,  finally,  the  OfTences  against  the  Person 
Act,  1861,  made  specific  provision  for  the  punishment 
of  a  number  of  acts  which  caused,  or  tended  to  cause, 
danger  to  Ufe  or  bodily  harm,  whether  by  mamiing 
or  by  some  other  means. 

The  offences  of  this  nature  which  are  dealt  with  by 
this  statute,  and  amplified  by  other  statutes  passed 
subsequently,  may  conveniently  be  considered  under 
three  headings  : — 

(i)  acts  which,  though  committed  without  any 
intent  to  murder,  nevertheless  either  have  as  their 
aim  the  infliction  of  grievous  bodily  harm  upon  other 
persons,  or  are  dehberatel}'  committed  for  some  other 
unlawful  purpose  and  do  in  fact  cause  bodily  harm  ; 

(ii)  acts  which  do  in  fact  cause  grievous  bodily 
harm,  irrespective  of  any  intention  in  the  mind  of  the 
doer  ; 

(iii)  acts  which  by  their  very  nature  are  such  as 
are  calculated  to  endanger  life  or  to  cause  bodily  harm. 

(i)  The  offences  which  fall  within  this  class  are  of  a 
serious  nature,  inasmuch  as  a  felonious  intent  exists 
in  the  mind  of  the  doer,  and  in  many  cases  the  crime 
falls  little  short  of  an  attempt  to  murder.  Tt  is,  how- 
ever, often  difficult  to  prove  a  murderous  intent ;  and 
it  is  in  such  cases  that  the  less  serious  offence  of 
committing  grievous  bodily  harm  is  charged.  These 
offences  are  all  punishable  with  penal  servitude  ; 
and  various  methods  by  w^hich  such  harm  may  be 
caused  are  dealt  with  by  the  statute. 

In  the  first  place,  it  is  a  felony  unlawfully  and 
mahciously,  by  any  means  whatever,  to  wound,  shoot 
at,  or  cause  grievous  bodily  harm  to,  any  person,  with 
intent  to  maim,  disfigure,  disable,  or  do  some  other 
grievous  bodily  harm,  or  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detaining  of  any 
person. 

The   fact   that   the   person   to   whom   the  injury  is 
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caused  is  not  the  person  intended  to  be  so  affected 
by  the  accused,  is  no  answer  to  the  charge,  provided 
that  the  intent  to  injure  some  person  is  proved.  And 
even  if  a  man  fires  into  a  group  of  persons,  not  aiming 
at  any  one  in  particular,  but  intending  generally  to  do 
grievous  bodily  harm,  and  hits  one  of  them,  he  may  be 
convicted  on  an  indictment  charging  him  with  shooting 
at  the  person  he  has  hit,  with  intent  to  do  grievous 
bodilj^  harm  to  that  person. 

To  constitute  grievous  bodily  harm,  it  is  not  neces- 
sary that  the  injurj^  should  be  either  permanent  or 
dangerous  ;  it  is  sufficient  if  it  is  such  as  to  interfere 
seriously  with  either  health  or  comfort. 

Where  the  intent  is  not  proved,  the  accused  person 
may  be  convicted  of  the  misdemeanor  of  unlawful 
wounding  (p.  66). 

The  statute  also  deals  with  offences  committed 
in  connection  with  explosive  substances  or  corrosive 
fluids,  and  makes  it  a  felony  unlawfully  and  maliciously 
to  cause  any  explosion,  or  to  send  to  any  person  any 
explosive  substance  or  other  dangerous  or  noxious 
thing,  or  to  put  or  lay  at  any  place,  or  throw  at  any 
person,  any  corrosive  fluid  or  destructive  or  explosive 
substance,  with  intent  to  burn,  maim,  disfigure,  or 
disable  or  cause  grievous  bodily  harm  to,  any  person. 
It  is  immaterial  in  this  case  whether  any  bodily  injury 
be  effected  or  not.  Further,  it  is  a  felony  unlawfully 
and  maliciously  to  place  in  or  near  any  building  or 
ship  any  explosive  substance,  with  intent  to  do  any 
bodily  injury  to  any  person,  whether  or  not  any 
explosion  take  place,  and  whether  or  not  any  bodily 
injury  be  effected  (s.  30).  And,  by  the  Explosive  Sub- 
stances Act,  1883,  any  person  who  unlawfully  and 
maliciously  does  any  act  with  intent  to  cause  an 
explosion  of  a  nature  likely  to  endanger  life,  or  makes  or 
has  in  his  possession  any  explosive  substance  with  the 
like  intent,   is  guilty   of  felony,   whether  or  not  an 
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explosion  takes  place  or  injury  be  effected.  And  the 
making  or  possession  of  any  explosive  substance  or 
any  dangerous  or  noxious  thing,  if  with  the  intent  there- 
by to  commit  any  of  the  acts  made  felony  by  the 
Offences  against  the  Person  Act,  1861,  is  by  s.  64  of  that 
Act  a  misdemeanor,  punishable  with  imprisonment. 

Another  offence  provided  for  is  that  of  setting 
spring-guns,  man-traps,  or  other  engines  calculated 
to  destroy  human  life  or  to  inflict  grievous  bodily 
harm,  which  is  a  misdemeanor,  punishable  with 
penal  servitude,  if  done  with  the  intent  that  grievous 
bodily  harm  shall  be  inflicted  upon  any  person  coming 
in  contact  therewith  (s.  31).  This,  however,  does  not 
extend  to  the  placing  of  such  instruments  in  a  dwelling- 
house  at  night  for  its  protection,  or  to  the  setting  of 
such  traps  as  are  usually  placed  for  the  destruction 
of  vermin. 

Acts  endangering  the  safety  of  railway  passengers 
are  also  provided  for,  such  as  the  placing  of  articles 
across  the  railway,  the  removal  of  rails  or  sleepers, 
the  diverting  of  points,  the  showing  or  removal  of 
signals,  or  the  throwing  of  articles  at  trains  ;  all  of 
which  are  felonies  punishable  with  penal  servitude, 
if  committed  with  intent  to  endanger  the  safety  of 
persons  travelling  on  the  railway  (ss.  32,  33). 

Lastly,  the  statute  deals  with  a  species  of  offence 
which  is  committed,  not  with  the  intention  of  doing 
bodily  injury,  but  with  the  intention  of  enabling  some 
other  offence  to  be  committed,  Thus  it  is  provided 
that  any  person  who  attempts  to  choke,  suffocate,  or 
strangle  any  person,  or  to  render  such  person  insen- 
sible or  incapable  of  resistance,  or  who  administers 
or  attempts  to  administer  chloroform  or  any  other 
stupefying  matter  to  any  person,  with  the  intent  to 
commit,  or  enable  another  person  to  commit,  any 
indictable  offence,  is  guilty  of  felony  and  liable  to 
penal  servitude  (ss.  21,  22). 
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The  administration  of  drugs  to  females  with  a  view 
to  unlawful  carnal  intercourse  is  dealt  with  by  the 
Criminal  Law  Amendment  Act,  1885,  s.  3  (3). 

(ii)  Under  this  heading  come  those  acts  which 
actually  endanger  life,  or  cause  grievous  bodily  harm, 
but  in  the  commission  of  which  it  is  not  necessary 
to  prove  that  the  doer  intended  the  result  of  his  act. 

First,  we  may  consider  the  offence  of  unlawful 
wounding,  which  has  already  been  mentioned  in 
connection  with  the  offences  of  wounding  with  intent 
to  commit  murder  or  to  cause  grievous  bodily  harm.  A 
person  is  guilty  of  this  offence  who  unlawfully  and  mah- 
ciously  wounds  any  other  person  (s.  20) ;  and  it  is  equally 
an  offence  to  cause  grievous  bodily  harm  of  any  descrip- 
tion to  any  other  person,  whether  with  or  without  a 
weapon  or  instrument.  The  offence  is  a  misdemeanor 
punishable  with  penal  servitude,  and  only  differs 
from  the  felony  of  wounding  or  causing  grievous 
bodily  harm  in  that  no  proof  of  the  intent  is  neces- 
sary ;  it  is  consequently  an  offence  of  a  lesser  degree 
of  gravity. 

Secondly,  with  regard  to  the  use  of  explosives,  it  is 
a  felony,  punishable  with  penal  servitude,  unlawfully 
and  maliciously  by  any  explosive  substance  to  burn, 
maim,  disfigure,  disable,  or  do  any  grievous  bodily 
harm  to  any  person  (s.  28). 

This  offence  differs  from  those  offences  in  relation 
to  explosive  substances  already  considered,  in  that  it 
is  necessary  that  actual  serious  injury  should  have 
been  occasioned  ;  but  it  is  not  necessary  to  show  that 
injury  was  intended. 

Thirdly,  the  statute  deals  with  the  unlawful  and 
malicious  administration  of  poison  or  other  destruc- 
tive or  noxious  things,  which,  if  thereby  the  life 
of  a  person  is  enrlaugerod  or  grievous  bodily  harm 
is  inflicted,  is  made  a  felony  punishable  with  penal 
servitude.     The  intention   with    which   the  poison  is 
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administered  is  immaterial,  so  long  as  the  administra- 
tion be  unlawful  and  malicious,  and  life  be  endangered 
or  grievous  bodily  harm  inflicted.  Where,  however, 
such  is  not  the  case,  but  it  can  be  proved  that  poison 
was  administered  with  intent  to  injure,  aggrieve,  or 
annoy  the  person,  an  offence  of  a  lesser  degree  is 
committed,  which  is  a  misdemeanor  punishable  with 
penal  servitude  (s.  24).  It  will  be  seen  that,  in  this  case, 
the  intent  is  not  necessarily  an  intent  to  cause  bodily 
harm  ;  and  the  administration  of  cantha  rides  to  a 
woman  with  the  intent  to  excite  her  desire,  so  that  the 
prisoner  might  have  sexual  connection  with  her,  has 
been  held  to  be  an  administering  witli  intent  to  injure, 
aggrieve,  and  annoy  her.  On  a  trial  for  the  more 
serious  offence,  the  jury  may,  if  they  are  not  satisfied 
that  the  prisoner  is  guilty  of  that  offence,  find  him 
guilty  of  the  misdemeanor,  provided  they  are  satisfied 
that  he  had  the  requisite  intent  (s.  25), 

Fourthly,  injuries  arising  from  the  furious  driving 
of  vehicles  are  dealt  with  by  the  statute,  which  makes 
it  a  misdemeanor,  punishable  with  imprisonment,  for 
any  person  who  has  the  charge  of  any  vehicle,  either 
by  wanton  or  furious  driving  or  racing,  or  other  wilful 
misconduct,  or  by  wilful  neglect,  to  cause  any  bodily 
harm  to  any  person. 

The  word  '  vehicle  '  is  to  be  understood  in  the 
widest  sense,  having  been  held  to  include  a  bicycle. 

Lastly,  the  wilful  refusal  or  neglect  by  a  master  to 
provide  the  necessary  food,  clothing,  or  lodging  for 
a  servant,  or  the  doing  of  any  bodily  harm  by  a  master 
to  a  servant,  whereby  the  hfe  of  the  servant  is  en- 
dangered, or  his  health  is  or  is  likely  to  be  per- 
manently injured,  is  a  misdemeanor  punishable  with 
penal  servitude  (s.  26). 

(iii)  In  this  third  class  of  offences  it  is  not  necessary 
to  prove  that  any  injury  has  in  fact  been  caused,  or 
that  the  prisoner  has  any  intention  to  cause  injury. 
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The  act  is,  in  itself,  of  a  nature  so  dangerous  to  human 
life  as  to  be  made  punishable. 

Thus,  any  person  who,  by  any  unlawful  act  or  by 
any  wilful  omission  or  neglect,  endangers  the  safety 
of  railway  passengers,  is  guilty  of  a  misdemeanor 
punishable  with  imprisonment  (s.  34). 

And,  by  the  Explosive  Substances  Act,  1883, 
causing  an  explosion  of  a  nature  likely  to  endanger 
life  is  a  felony  and  punishable  with  penal  servitude, 
whether  any  injury  be  caused  or  not.  This  last  pro- 
vision somewhat  extends  that  contained  in  s.  9  of  the 
Malicious  Damage  Act,  1861,  which  applies  to  the 
destruction  of  a  dwelling  house,  any  person  being 
therein,  or  of  any  building,  whereby  the  Hfe  of  any 
person  is  endangered. 

Two  offences  which  do  not  properly  fall  witliin 
the  above  categories  are  dealt  with  by  the  Offences 
against  the  Person  Act,  1861,  and  may  conveniently 
be  noticed  here.  It  is  made  a  felony  punishable 
with  penal  servitude,  unlawfully  and  mahciously  to 
prevent  or  impede  any  person  who  is  endeavouring 
to  save  the  life  of  himseK  or  of  any  other  person 
from  a  ship  in  distress  or  wrecked  (s.  17)  ;  and  the 
obstruction  of  ministers  of  religion  in  the  discharge 
of  their  duties  is  made  a  misdemeanor  punishable  with 
imprisonment  (s.  36). 
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CHAPTER  V. 

OFFENCES  AGAINST  THE  PEBSON  (continued). 

IV.  Assaults. — An  assault  is  an  offer  or  attempt  to 
applj'  force  or  violence  to  the  person  of  another  in  an 
angry  or  hostile  manner.  Thus,  it  is  an  assault  for 
one  man  to  strike  at  another,  if  mthin  striking 
distance,  even  though  he  misses  his  aim,  or  to  present 
a  gun  or  a  pitchfork  at  him,  if  within  range  of  the 
weapon  ;  in  short,  any  act  indicating  an  intention  to 
use  violence  against  the  person  of  another  is  an 
assault.  Mere  words,  however,  can  never  amount  to 
an  assault.  The  assault  becomes  a  battery  when  the 
force  or  violence  is  applied  to  the  body  of  the  assaulted 
person,  however  shght  the  blow.  The  term  assault  is, 
however,  used  to  include  assaults  both  with  and  without 
an  actual  battery. 

A  simple  assault,  unattended  with  aggravating  cir- 
cumstances, is  known  as  a  '  common  assault,'  and  is 
a  misdemeanor,  punishable  with  imprisonment ;  while 
if  actual  bodily  harm  is  occasioned,  a  sentence  of 
penal  servitude  may  be  awarded  (Offences  against 
the  Person  Act,  1861,  s.  4). 

It  is,  as  a  general  rule,  a  good  defence  to  a  charge  of 
assault,  that  the  person  alleged  to  have  been  assaulted 
consented  to  the  act.  This,  however,  does  not  apply 
where  the  consent  was  obtained  by  fraud,  or  where 
the  assault  is  of  such  a  nature  or  is  inflicted  in  such 
circumstances  that  the  pubhc  as  well  as  the  individual 
are  injured,  and  an  actual  breach  of  the  peace  is 
involved.  In  a  prize-fight,  for  example,  each  of  the 
fighters  is  guilty  of  an  assault. 
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It  is  also  a  good  defence  that  the  assault  occurred 
through  misadventure,  {i.e.,  entirely  without  the  will 
of  the  accused)  or  accidentally  in  some  lawful  game. 
A  certain  moderate  degree  of  correction  is  also  allowed 
to  parents  and  masters. 

Self-defence,  or  the  defence  of  liusband,  wife,  parent, 
child,  master,  servant,  or  property,  is  a  justification 
for  an  assault,  provided  the  assault  was  not  in  excess 
of  what  was  necessary  for  the  purpose  of  defence. 

But,  in  addition  to  common  assaults  and  assaults 
causing  actual  bodily  harm,  there  are  also  assaults  of 
a  more  serious  nature,  being  aggravated  either  by 
reason  of  the  status  of  the  person  assaulted,  or  the 
intention  with  which  the  assault  is  committed. 

Thus,  where  the  person  assaulted  is  a  constable 
acting  in  the  execution  of  his  duty,  or  any  person 
acting  in  his  aid,  special  provision  is  made  by  statute 
for  the  punishment  of  this  offence  ;  and  it  is  an  offence 
not  only  to  assault  him,  but  also  to  resist  or  wilfully 
obstruct  him  in  the  execution  of  his  duty  (s.  38). 
Similar  protection  is  afforded  to  officers  charged  with 
the  preservation  of  wreck,  and  Poor  Law  officers,  and 
to  gamekeepers  when  assaulted  by  poachers.  So  also 
assaults  upon  children  and  lunatics  are  specially  dealt 
with. 

It  is  also  specially  made  an  offence  for  any  person 
to  assault  another  person  with  intent  to  commit  a 
felony,  or  with  intent  to  resist  or  to  prevent  the  lawful 
apprehension  of  himself,  or  of  any  other  j)erson,  for 
any  offence. 

Indecent  assaults  and  assaults  on  children  will  be 
dealt  with  later  in  this  chapter  ;  and  for  assaults  with 
intent  to  rob,  see  p.  lO.'i. 

V.  False  imprisonment. — This  is  any  total  restraint, 
without  lawful  justification,  of  the  liberty  of  one  person, 
by  the  agency  of  another  ;  whether  the  restraint  be 
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in  a  gaol,  house,  or  even  in  the  street.  Though  it  is 
said  to  be  a  common  law  misdemeanor,  and  it  is 
certainly  a  civil  offence  or  tort,  false  imprisonment 
is  not  usually  alone  made  the  subject  of  an  indictment, 
but  is  generally  treated  as  an  aggravation  of  an  assault. 
There  is  also  a  form  of  false  imprisonment  known 
as  kidnapping,  which  consists  in  the  forcible  stealing 
away  of  man,  woman,  or  child  from  their  own  country, 
and  sending  them  into  another.  This  is  punishable 
as  a  misdemeanor  at  Common  Law,  and,  where  the 
person  kidnapped  is  sent  abroad,  is  specially  dealt 
with  by  the  Habeas  Corpus  Act,  1679. 

VI.  Procuring  miscarriage. — To  kill  a  child  in  the 
mother's  womb  is,  as  we  have  already  mentioned,  no 
murder  ;  although,  at  one  period,  it  was  a  capital 
felony  to  administer  a  destructive  thing  to  procure 
the  miscarriage  of  a  woman  quick  with  child.  By 
a  later  statute,  the  nature  of  the  offence  and  the  pun- 
ishment for  it  were  made  no  longer  to  turn  on  the 
fact  of  being  or  not  being  quick  with  child,  but,  in  all 
cases,  penal  servitude  might  be  awarded.  The  offence 
is  now  regulated  by  the  Offences  against  the  Person 
Act,  1861  (s.  58),  which  makes  it  a  felony  punishable 
with  penal  servitude — (i)  for  any  woman  with  child  to 
administer  to  herself  poison  or  other  noxious  thing,  or 
use  any  instrument  or  other  means,  with  intent  to 
procure  her  own  miscarriage ;  (ii)  for  any  person 
whomsoever,  with  a  similar  intent,  unlawfully  to 
administer  to  or  cause  to  be  taken  by,  any  woman, 
whether  she  be  with  child  or  not,  any  poison  or  other 
noxious  thing,  or  to  use  any  instrument  or  other 
means,  with  intent  to  procure  her  miscarriage.  If  a 
woman  takes  a  substance,  which  is  in  fact  harmless, 
beheving  it  to  be  a  noxious  thing,  with  intent  to 
procure  her  miscarriage,  her  act  amounts  to  the 
common    law    misdemeanor   of    attempt   to     procure 


72  BK.    IV. — CRIMES. 

miscarriage.  If  the  substance  is  in  fact  noxious, 
it  is  a  statutory  offence.  In  both  these  latter  cases 
the  woman,  to  be  guilty,  must  be  pregnant  ;  other- 
wise she  is  only  guilty  if  she  conspires  with  some 
one  else  to  procure  miscarriage. 

Whoever  unlawfully  suppHes  or  procures  any  poison, 
thing,  or  instrument,  knowing  that  the  same  is  intended 
to  be  unlawfully  used  or  employed  to  procure  the 
miscarriage  of  a  woman,  whether  she  be  with  child  or 
not,  is  guilty  of  a  misdemeanor,  and  punishable  with 
penal  servitude  (p.  59). 

VII.  Concealment  of  birth. — It  is  also,  by  the  Offences 
against  the  Person  Act,  1861,  s.  60,  a  misdemeanor, 
punishable  with  imprisonment,  for  any  person  by 
secret  disposition  of  the  dead  body  of  a  child  whereof 
a  woman  has  been  delivered,  to  endeavour  to  con- 
ceal its  birth,  whether  it  died  before  or  afterwards. 
Formerly,  only  the  mother  could  be  tried  for  this 
offence  ;  but  the  present  statute  extends  to  every 
person  who  endeavours  to  conceal  the  birth  of  a  child 
by  a  secret  disposition  of  its  dead  body.  In  order 
that  this  crime  may  be  committed,  the  child  must  be 
so  far  developed  as  to  have  had  a  fair  chance  of  life 
when  born  ;  but  what  is  the  dead  body  of  a  child  is  a 
question  of  fact  for  the  jury  to  decide  in  each  case.  It 
is  similarly  a  question  of  fact,  to  be  decided  by  the 
circumstances  of  each  case,  whether  there  has  been 
a  secret  disposition  of  the  body.  There  must  have 
been  some  act  of  disposal  of  the  body  after  the 
child  was  dead,  though  this  may  be  only  of  a  tem- 
porary nature,  such  as  placing  it  between  the  bed 
and  the  mattress.  The  test  seems  to  be,  whether  it 
is  placed  in  a  spot  where  it  is  likely  to  be  discovered 
or  not. 

As  we  have  already  seen  (p.  GO)  where  a  person   is 
tried  for  the  murder  of  a  newly-born  child  and  acquitted 
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on  such  charge,  the  jury  may,  if  the  circumstances  so 
warrant,  find  a  verdict  of  an  attempt  to  conceal  the 
birth  thereof. 

VIII.  Abduction  of  females. — One  species  of  this 
offence,  vulgarly  known  as  '  stealing  an  heiress,'  or 
forcibly  carrying  off  any  woman,  "  having  substance 
*'  in  goods  or  lands,  or  being  heir  apparent  to  her 
"  ancestor,"  the  same  being  followed  by  her  marriage 
or  defilement,  at  one  time  a  capital  felony,  is  now 
governed  by  the  Offences  against  the  Person  Act, 
1861,  s.  53,  which  enacts,  that  where  a  woman  of  any  age 
has  any  interest,  legal  or  equitable,  present  or  future, 
absolute,  conditional,  or  contingent,  in  any  real  or 
personal  estate,  or  is  a  presumptive  heiress,  or  co- 
heiress, or  presumptive  next-of-kin  to  a  person  having 
such  interest,  it  shall  be  felony  in  anyone  who,  from 
motives  of  lucre,  takes  away  or  detains  her  against  her 
will,  with  intent  to  marry  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any  other 
person.  And  the  same  section  makes  it  a  felony  in 
any  one  who,  with  a  hke  intent,  fraudulently  allures, 
takes  away,  or  detains  such  woman,  being  under  the 
age  of  twenty-one  years,  out  of  the  possession  and 
against  the  will  of  her  father  or  mother,  or  other 
person  having  lawful  care  or  charge  of  her.  The 
offender,  in  any  of  the  above  cases,  is  punishable  with 
penal  servitude ;  and  he  is,  moreover,  made  incap- 
able of  taking  any  estate  or  interest,  in  any  real  or 
personal  property  of  such  woman.  If  marriage  has 
taken  place,  such  property  is  to  be  settled  in  such 
manner  as  shall  be  appointed  by  the  Court. 

The  same  statute  also  makes  it  a  felony,  punishable 
with  penal  servitude,  where  anyone  by  force  takes  away 
or  detains  against  her  will  a  woman  of  any  age,  heiress 
or  not,  with  intent  to  marry  or  carnally  know  her,  or 
cause   her  to  be  married  or  carnally  loiown.     It  is 
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not  necessary,  in  any  of  the  above  cases,  that  the 
woman  should  have  been  actually  defiled  or  married  : 
proof  of  bhe  intent  being  sufficient  to  constitute  the 
offence. 

It  is  also  a  misdemeanor,  punishable  by  imprison- 
ment, for  anyone  unlawfully  to  take,  or  cause  to  be 
taken,  an  unmarried  girl  under  the  age  of  sixteen  years, 
out  of  the  possession  and  against  the  will  of  her  father 
or  mother,  or  any  other  person  having  lawful  care  or 
charge  of  her.  In  such  a  case  the  girl's  consent  is 
immaterial ;  nor  is  it  a  defence  that  the  person  charged 
bond  fide  and  reasonably  beheved  her  to  have  been 
of  or  above  the  age  of  sixteen  years. 

The  Criminal  Law  Amendment  Acts,  1885  and  1912, 
contain  also  further  and  more  stringent  provisions  for 
the  protection  of  females  generally.  For,  besides  the 
provisions  against  the  defilement  of  children  which  are 
hereinafter  referred  to  (pp.  78-80),  the  Acts  have  pro- 
vided, that  the  procuration  or  attempted  procuration 
of  any  girl  or  woman  under  the  age  of  twenty-one 
years,  who  is  not  a  common  prostitute,  or  of  known 
immoral  character,  to  have  unlawful  carnal  connection 
with  any  other  person,  or  to  become  a  common  prosti- 
tute, either  within  or  without  the  King's  dominions, 
shall  be  a  misdemeanor  punishable  with  imprisonment ; 
while  the  Criminal  Law  Amendment  Act,  1885,  pro- 
vides that  the  abduction  of  any  unmarried  girl  under 
eighteen  years  of  age,  with  the  intent  that  she  shaU 
be  carnally  known,  shall  be  a  misdemeanor,  punishable 
with  imprisonment.  But  in  this  case  it  is  a  good 
defence  to  show,  that  the  person  charged  had  reason- 
able cause  to  believe  that  the  girl  was  not  under 
eighteen.  The  same  Act  provides,  that  the  detaining 
of  any  female  against  her  will  on  any  premises  with 
intent  to  have,  or  that  another  person  may  have, 
carnal  knowledge  of  Iut,  or  in  any  brothel,  shall  be 
a  misdemeanor,  punishable  with  imprisonment. 
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IX.  Rape  is  the  having  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will,  i.e.,  without  her  consent  ; 
and  her  want  of  consent  may  be  presumed  where  the 
consent  has  been  obtained  by  personation  of  her 
husband. 

Rape  was  punished  by  the  Saxon  laws  with  death. 
In  the  reign  of  William  the  Conqueror,  the  punishment 
was  altered  to  castration  and  loss  of  eyes.  But  in 
order  to  prevent  mahcious  accusations,  the  woman 
was  required  immediately  {dum  recens  fuerit  male- 
ficium)  to  go  to  the  next  town,  and  there  make  dis- 
covery to  some  credible  persons  of  the  injury  she  had 
suffered  ;  and  afterwards  to  acquaint  also  the  high 
constable  of  the  hundred,  the  coroners,  and  the 
sheriff,  with  the  outrage.  For  all  which  she  was  sub- 
sequently allowed  an  extension  of  time,  to  wit,  forty 
days.  But,  by  consent  of  the  Judge  and  her  parents, 
the  woman  might  redeem  the  offender  from  the  execu- 
tion of  his  sentence,  by  accepting  him  for  her  husband  ; 
he  on  his  part  being  wiUing  to  accept  her  as  his  wife. 

In  the  reign  of  Edward  the  First,  the  Statute  of 
Westminster  I.  (1275)  c.  13,  required  that  the  ravishing 
of  a  damsel  within  the  age  of  twelve  years,  either  with 
her  consent  or  without,  or  of  any  female  above  that 
age  against  her  vrill,  should  be  prosecuted  within 
forty  days ;  otherwise,  the  offence  became  a  civil 
trespass  merely,  subjecting  the  offender  to  two  years' 
imprisonment  and  a  fine  at  the  Bang's  will.  But,  this 
lenity  being  productive  of  the  most  terrible  conse- 
quences, it  was  found  necessary,  ten  years  after- 
wards, to  make  the  offence  a  felony.  The  offence 
was,  however,  a  clergyable  one,  until,  by  the  18  Ehz. 
(1576)  c.  7,  it  was  made  a  felony  without  benefit  of 
clergy. 

But  the  offence  is  not  now  capital  ;  and  the  crime  is 
provided  for  by  the  Offences  against  the  Person  Act, 
1861.     Under  the  provisions  of  this  statute,  rape  is 
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a  felony  ;  and  the  offender  is  liable  to  be  kept  in  penal 
servitude  (s.  48), 

An  infant  under  the  age  of  fourteen  years  is  presumed 
by  law  incapable  of  committing  the  crime  of  rape,  and 
therefore  cannot  be  found  guilty  of  it,  nor  even  of 
the  attempt,  though  he  may  be  a  principal  in  the 
second  degree.  For,  though  in  other  felonies  malitia 
supplet  cetatem,  yet  in  this  particular  species  of  felony, 
the  law  supposes  an  immatm-ity  of  body  which  cannot 
be  supplied  by  any  precocity  of  mind.  A  man  cannot 
be  guilty  as  a  principal  in  the  first  degree  of  a  rape 
upon  his  wife  ;  but  a  husband  present,  and  assisting 
another  person  to  commit  a  rape  upon  his  wife,  may  be 
found  guilty  as  a  principal  in  the  second  degree. 

It  must  be  proved  that  the  rape  was  committed  by 
force,  and  without  the  woman's  consent.  A  person 
who  has  carnal  knowledge  even  of  a  prostitute,  or 
common  harlot,  forcibly  and  against  her  will,  may  be 
found  guilty  of  rape  ;  but  very  clear  proof  of  the 
offence  is  required  in  such  cases. 

If  the  woman's  consent  is  obtained  through  fear 
of  death  or  by  duress,  it  is  rape  ;  and,  similarly,  if 
the  carnal  knowledge  takes  place  while  the  woman  is 
asleep  or  in  a  stupefied  condition,  it  is  rape. 

It  is  also  rape  if  the  consent  is  obtained  by  fraud, 
such  as  by  personating  a  woman's  husband,  as  noticed 
above,  or  under  pretence  of  medical  treatment ;  though 
this  latter  case  is  also  provided  for  by  the  Criminal 
Law  Amendment  Act,  1885,  which  makes  it  a  mis- 
demeanor, punishable  with  imprisonment,  for  any 
person  by  false  pretences  or  representations  to  procure 
any  woman  or  girl,  not  being  a  prostitute,  to  have  any 
unlawful  carnal  connection. 

The  party  ravished  may,  upon  an  indictment  for 
rape,  like  other  accusers,  give  evidence  upon  oath,  and 
is  in  law  a  competent  witness  ;  but  the  credibility  of 
her  testimony,  and  how  far  she  is  to  be  believed,  must 
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be  left  to  the  jury.  For  example,  if  the  woman 
presently  disclose  the  offence  and  make  search  for  the 
offender,  or  if  the  offender  flee— these  circumstances 
give  greater  probabiUty  to  her  evidence.  On  the 
other  hand,  if  she  conceal  the  injury  for  a  considerable 
time,  or  if  the  place  where  the  offence  is  alleged  to  have 
been  committed  be  one  where  she  might  have  been 
heard,  if  she  had  cried  out,  and  she  made  no  outcry, 
or  was  not  heard  to  cry — these  and  the  like  circum- 
stances carry  a  strong  'prima  facie  presumption  that 
her  testimony  is  false.  In  cases  of  rape  and  kindred 
offences  against  women  and  girls,  the  prosecution 
may  prove  not  only  the  fact  that  the  prosecutrix 
made  a  complaint,  but  also  the  actual  terms  of  the 
complaint  (though  this,  by  the  usual  rule,  might  be 
excluded  as  hearsay),  not  as  evidence  of  the  facts 
alleged,  but  as  proof  of  the  consistency  of  the  conduct 
of  the  prosecutrix.  As  the  prosecutrix  is  competent 
to  give  evidence  against  the  prisoner,  she  may  be 
cross-examined  ;  but  if,  when  asked,  she  denies  having 
had  intercourse  with  other  men,  evidence  may  not  be 
called  to  contradict  her,  although  her  credibiUty  may 
be  impugned  by  general  evidence  of  her  immoral 
character,  or  by  evidence  showing  that  the  accused 
himself  had  connection  with  her  before  the  alleged 
rape. 

Where  the  female  upon  whom  the  rape  is  alleged  to 
have  been  committed  is  a  young  child,  she  is  still  a 
competent  witness  ;  provided  she  have,  or  appear  to 
have,  sense  and  understanding  to  know  the  nature  and 
obligation  of  an  oath,  or  even  to  be  sensible  of  the 
wickedness  of  teUing  a  dehberate  lie.  And  Sir  M.  Hale 
thought,  that  she  ought  to  be  heard  in  any  case, 
although  it  should  be  without  oath,  to  give  the  Court 
information.  And  now,  by  the  Children  Act,  1908, 
as  amended  by  the  Criminal  Justice  Administra- 
tion Act,    1914.  the  unsworn  evidence  of  a  child  of 
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tender  years  who,  in  the  opinion  of  the  Court,  does 
not  understand  the  nature  of  an  oath,  but  still  is 
intelligent,  and  understands  the  duty  of  speaking  the 
truth,  may  in  all  cases  be  received.  But,  before  the 
accused  is  liable  to  be  convicted,  such  unsworn  testi- 
mony must  be  corroborated  by  other  material  evidence. 

On  an  indictment  for  rape,  a  prisoner  may,  if  the 
actual  penetration  is  not  proved,  be  convicted  of  an 
attempt  to  commit  a  rape ;  and,  if  the  jury  are  satisfied 
that  an  ofiEence  under  the  Criminal  Law  Amendment 
Act  (pp.  74,  76)  has  been  committed,  or  an  indecent 
assault,  but  not  the  crime  of  rape,  they  may  convict 
the  prisoner  of  such  an  offence  (s.  9). 

And,  where  the  relationship  of  the  parties  is  such 
as  to  fall  within  the  Punishment  of  Incest  Act,  1908, 
the  jury  may,  on  an  indictment  for  rape,  if  they  are 
not  satisfied  that  the  prisoner  is  guilty  of  rape,  find 
him  guilty  of  the  offence  of  incest  (pp.  80-82). 

X.  Indecent  assault  on  females. — By  the  Offences 
against  the  Person  Act,  1861,  s.  52,  it  is  a  misdemeanor 
punishable  mth  imprisonment  indecently  to  assault 
any  female.  And,  where  the  female  assaulted  is  under 
thirteen  years  of  age,  it  is  no  defence  to  prove  that  she 
consented  (Criminal  Law  Amendment  Act,  1880,  s.  2). 

XL  Defiling  children  and  lunatics  is  an  offence  which, 
according  to  the  circumstances,  may  be  either  a  felony 
or  a  misdemeanor.  The  provisions  of  the  Offences 
against  the  Person  Act,  1861,  in  regard  thereto  have 
now  been  superseded  by  those  of  the  Criminal  Law 
Amendment  Act,  1885,  by  which  it  is  a  felony  punish- 
able with  penal  servitude  to  have  unlawful  carnal 
connection  with  a  girl  under  thirteen  years  of  age, 
and  a  misdemeanor  punisha])]o  with  imprisonment  to 
attempt  to  have  such  connection  with  her  (s.  4)  ;  also 
it  is  a  misdemeanor  punishable  with  imprisonment  to 
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liave  unlawful  carnal  connection,  or  even  to  attempt 
such  connection,  with  a  girl  between  thirteen  and  sixteen 
years  of  age  (s.  5  (1)).  It  is  also  a  misdemeanor  in  any 
person  who  unlawfully  and  carnally  knows,  or  attempts 
to  have  unlawful  carnal  knowledge  of,  any  female 
idiot,  or  imbecile  woman  or  girl,  under  circumstances 
which  do  not  amount  to  rape,  but  which  prove  that  he 
knew,  at  the  time  of  committing  the  offence,  that  she 
was  an  idiot  or  imbecile  (s.  5  (2)).  Any  person  employed 
in  an  institution  for  lunatics,  or  having  charge  or  care  of 
a  single  patient,  who  unlawfully  has,  or  attempts  to 
have,  carnal  knowledge  of  a  female  lunatic  in  such 
institution,  or  under  such  charge,  is  guilty  of  a  misde- 
meanor. In  none  of  these  cases  does  the  consent,  or 
even  the  enticement,  of  the  other  party  relieve  the  male 
offender,  or  reduce  or  modify  the  measure  of  his 
punishment.  It  is,  however,  a  sufficient  defence  to 
the  misdemeanor  of  having,  or  attempting  to  have, 
unlawful  connection  with  a  girl  between  thirteen 
and  sixteen  years  of  age,  for  the  accused  to  show 
that  he  had  reasonable  cause  to  beUeve  that  the 
girl  was  of  or  above  the  age  of  sixteen.  Any  house- 
holder or  owner  who  induces  or  knowingly  suffers, 
any  girl  to  resort  to  or  be  upon  his  premises  for  the 
purpose  of  being  unlawfully  and  carnally  known, 
is  guilty  of  a  felony  if  the  girl  is  under  the  age  of 
thirteen,  or  of  a  misdemeanor  if  the  girl  is  of  or  above 
the  age  of  thirteen  and  under  the  age  of  sixteen 
(Criminal  Law  Amendment  Act,  1885,  s.  6).  It  is. 
however,  a  sufficient  defence,  in  either  case,  for  the 
accused  to  show  that  he  had  reasonable  cause  to  believe 
that  the  girl  was  of,  or  above,  the  age  of  sixteen  years. 
Finally,  by  the  Children  Act,  1908,  s.  17,  it  is  made  a 
misdemeanor,  punishable  with  imprisonment,  for  any 
person  who  has  the  care  or  custody  of  a  girl  under  the 
age  of  sixteen,  to  cause  or  encourage  the  seduction, 
prostitution,   or   unlawful   carnal   knowledge   of  that 
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girl ;  and,  in  the  case  of  any  child  between  the  ages 
of  four  and  sixteen,  to  allow  such  child  to  reside  in 
or  to  frequent  a  brothel  (s.  16). 

XII.  Child  stealing. — By  the  Offences  against  the 
Person  Act,  1861,  s.  56,  whoever  unlawfully,  either  by 
force  or  fraud,  and  without  any  bond  fide  claim  of 
right  to  the  possession  of  the  child,  leads,  takes, 
decoys,  or  entices  away,  or  detains  any  child  under 
the  age  of  fourteen  years,  with  intent  to  deprive  the 
parent,  guardian,  or  other  person  having  the  lawful 
care  or  charge  of  such  child,  of  its  possession,  or  with 
intent  to  steal  any  article  on  its  person,  or  who,  with 
any  such  intent  as  aforesaid,  receives  or  harbours  such 
child,  knowing  it  to  have  been  so  treated,  is  guilty  of 
felony,  and  liable  to  penal  servitude.  Considerable 
additional  powers  are  conferred  upon  the  Court  and 
the  pohce  authorities  by  the  Children  Act,  1908,  with 
a  view  to  the  more  effectual  prevention  or  detection 
of  offences  of  the  kind  described  under  this  head. 

XIII.  Abandonment  of  young  children. — Previously 
to  the  passing  of  the  Offences  against  the  Person  Act, 
1861,  this  apparently  was  not  a  criminal  offence.  That 
statute  enacts,  however  (s.  27),  that  whoever  unlawfully 
abandons  or  exposes  any  child  under  the  age  of  two 
years,  in  such  manner  that  its  life  is  endangered,  or 
its  health  is,  or  is  likely  to  be,  permanently  injured, 
is  guilty  of  a  misdemeanor,  and  punishable  with  penal 
servitude.  And  now  the  Children  Act,  1908,  s.  12, 
imposes  severe  punishments  for  the  wilful  assault,  ill- 
treatment,  neglect,  abandonment,  or  exposure  of  any 
child  under  the  age  of  sixteen  years,  in  such  a  manner 
as  is  likely  to  cause  the  child  unnecessary  suffering  or 
injury  to  health. 

XIV.  Incest. — Before  the  Punishment  of  Incest 
Act,  1908,  incest,  that  is^  carnal  intercourse  between 
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persons  within  the  prohibited  degrees  of  consanguinity 
or  afifinity,  was  punishable  in  England  and  Ireland 
only  by  proceedings  in  the  Ecclesiastical  Courts.  But 
by  this  Act  any  male  person  who  has  carnal  know- 
ledge of  his  grand-daughter,  daughter,  sister,  or 
mother,  knowing  her  to  be  such,  is  guilty  of  a  mis- 
demeanor punishable  with  penal  servitude  ;  and  any 
female  person  of  or  above  the  age  of  sixteen  years 
who  with  consent  permits  her  grandfather,  father, 
brother,  or  son,  knowing  him  to  be  such,  to  have 
carnal  knowledge  of  her,  is  equally  guilty  and  punish- 
able in  like  manner.  And  for  a  male  person  to  attempt 
to  commit  such  an  offence  is  a  misdemeanor  j)unish- 
able  with  imprisonment. 

As  we  have  already  seen  (p.  78),  a  person  charged  with 
rape  may,  where  the  jury  are  not  satisfied  that  a  rape 
has  been  committed,  be  found  guilty  of  incest,  where 
the  relationship  between  the  parties  is  such  as  is  above 
described.  And  on  an  indictment  for  incest,  the  jury 
may,  if  they  find  the  accused  not  guilty  of  that  offence, 
convict  him  of  an  offence  under  the  Criminal  Law 
Amendment  Act,  1885,  or  of  an  indecent  assault. 

Where  a  male  person  is  being  charged  with  the 
offence  of  incest,  it  is  immaterial  whether  or  not  the 
female  was  a  consenting  party  to  the  carnal  knowledge. 
But  if  one  of  the  parties  to  the  intercourse  is  called  for 
the  prosecution,  it  is  necessary  that  the  evidence  of 
that  party  (if  an  accomplice)  be  corroborated.  A 
woman  does  not  become  an  accomplice  by  mere 
submission  to  the  act,  provided  it  be  shown  that 
it  took  place  without  her  consent.  If,  however, 
she  was  a  consenting  party,  her  evidence  requires 
corroboration. 

The  fact  that  intercourse  has  taken  place  may  be 
inferred  from  all  the  circumstances  of  the  case  ;  and 
in  particular  it  was  held  by  the  House  of  Lords,  in  the 
case  of  E.  v.  Ball  [1911]  A.  C.  47,  that  evidence  which 
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tended  to  show  pre-existent  sexual  passion  between 
the  parties  was  admissible. 

It  is  worthy  of  note  that  it  is  provided  by  the  Act 
that  prosecutions  for  incest  are  to  be  held  in  camera. 

XV.  Bigamy. — This  offence  is  dealt  with  by  the 
Offences  against  the  Person  Act,  1861,  and  may 
therefore  conveniently  be  considered  here,  though  it 
may  perhaps  more  properly  be  said  to  be  an  offence 
against  public  morals  than  against  the  person.  It 
consists  in  going  through  the  form  of  marriage  by  one 
who  has  a  husband  or  wife  still  living.  It  is  immaterial 
in  what  country  either  the  first  or  the  second  marriage 
may  have  taken  place,  except  that,  where  the  second 
'  marriage '  has  been  contracted  elsewhere  than  in 
England  or  Ireland,  by  a  person  who  is  not  a  British 
subject,  no  proceedings  can  be  taken  under  Enghsh 
law.  But  a  British  subject  living  in  England  can  be 
convicted  of  bigamy  in  England,  even  though  both 
marriages  took  place  elsewhere  ;  and  in  Earl  RusselVs 
case  [1901]  A.  C.  446,  where  the  second  '  marriage '  took 
place  in  America,  it  was  held  that  an  offence  had  been 
committed  which  was  triable  in  England.  By  the 
Offences  against  the  Person  Act,  1861,  bigamy  is 
made  a  felony,  punishable  with  penal  servitude. 

The  second  '  marriage '  is  not  bigamous  unless  the 
first  marriage  was  vahd  ;  but  if  the  first  marriage  was 
valid,  a  second  '  marriage,'  even  though  within  the 
prohibited  degrees  of  affinity,  or  void  apart  from  that 
fact,  may  be  bigamous.  The  fact  of  the  first  marriage 
must  be  strictly  proved,  mere  evidence  if  cohabita- 
tion or  repute  not  being  sufficient.  And  bigamous 
or  polygamous  marriages,  even  though  contracted 
in  a  country  where  polygamy  is  lawful,  are  not 
recognised  by  the  law  of  England.  The  first  marriage 
must  also  have  been  subsisting  at  the  time  of  the 
second  '  marriage,'  i.e.,  the  husband  or  wife  must  have 


CHAP.  V. — OFFENCES  AGAINST  THE  PERSON.     83 

been  then  alive  and  the  marriage  not  have  been 
dissolved. 

Where,  however,  a  husband  or  a  wife  has  been 
continuously  absent  for  the  space  of  seven  years 
immediately  preceding  the  second  '  marriage,'  and 
has  not  been  known  to  be  living  within  that  time  by 
the  party  marrying,  the  second  '  marriage  '  does  not 
render  that  party  liable  to  a  prosecution  for  bigamy. 
And,  even  if  this  period  has  not  elapsed,  the  bond  fide 
belief  of  the  prisoner,  at  the  time  of  the  second 
'  marriage,'  that  the  husband  or  wife  was  dead,  if 
such  a  beUef  were  formed  on  reasonable  grounds, 
affords  a  good  defence  to  an  indictment  for  bigamy. 
The  second  '  marriage  '  is,  however,  in  either  case  void, 
if  the  former  husband  or  wife  was  Living  when  it  was 
celebrated. 

Upon  a  prosecution  for  bigamy,  the  second  '  wife  ' 
or  '  husband  '  has  always  been  a  competent  witness 
for  the  prosecution,  since  no  tie  of  marriage  in  fact 
exists  between  the  parties.  But  until  1914  the  first 
wife  or  husband  could  not  be  admitted  as  such  a 
witness,  being  the  true  spouse  of  the  accused  person. 
Now,  by  the  Criminal  Justice  Administration  Act, 
1914,  it  is  provided  that  the  true  wife  or  husband  of  a 
person  charged  with  bigamy  may  be  called  as  a  witness 
either  for  the  prosecution  or  the  defence,  and  without 
the  consent  of  the  person  charged. 

XVI.  Sodomy,  bestiality,  and  indecency  with  male 
persons. — Lastly,  we  must  notice  the  infamous  crime 
against  nature,  or  unnatural  offences,  committed  either 
with  man  or  beast.  By  the  Offences  against  the 
Person  Act,  1861,  s.  61,  every  person  convicted  of  the 
abominable  crime  of  buggery,  committed  either  with 
mankind  or  with  any  animal,  is  guilty  of  felony  and 
liable  to  penal  servitude.  And  where  the  crime  is 
committed  with  another  human  being,  the  rule  of  law 
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is,  that  if  both  are  arrived  at  years  of  discretion,  they 
are  equally  guilty — agentes  et  conseniienteo  pari  poena 
plectaniur.  And  whoever  attempts  to  commit  this 
crime,  or  is  guilty  of  an  assault  with  intent  to  commit 
the  same,  or  of  any  indecent  assault  upon  a  male 
person,  is  guilty  of  a  misdemeanor  punishable  with 
penal  servitude  (s.  62).  Moreover,  by  the  Criminal  Law 
Amendment  Act,  1885,  s.  11,  any  male  person  who, 
either  in  pubhc  or  in  private,  commits  any  act  of  gross 
indecency  with  another  male  person,  is  made  guilty 
of  a  misdemeanor  punishable  with  imprisonment. 


NOTE  ON  AUTHORITIES. 

[The  matters  dealt  with  in  these  two  chapters  may  be  further  studied 
in  Russell,  "  Crimes  and  Misdemeanors  "  (1th  edition),  pp.  635-1012. 
Archbold,  "Criminal  Pleading"  {25th  edition),  pp.  825-1008,  o/id 
1230-1244. 

The  leading  cases  on  the  subject  are  conveniently  collected  in  Kenny, 
"Cases  on  Criminal  Law''  {4:th edition),  pp.  89-152  and  Warburton, 
"  Leading  Cases  in  the  Criminal  Law''  {6th  edition),  pp.  175—286.] 


♦ 


(  85  ) 


CHAPTER  VI. 

OFFENCES  AGAINST  PROPERTY  :  LARCENY  AND 
KINDRED  OFFENCES. 


The  crimes  we  propose  next  to  consider  are  such  as 
affect  PROPERTY.  These  may  conveniently  be  classed 
under  four  main  headings,  viz.  : — 

1.  Larceny  and  kindred  offences,  including  therein 

embezzlement,  fraudulent  conversion,  robbery, 
sacrilege,  burglary,  housebreaking,  demanding 
money  with  menaces,  obtaining  property  by 
false  pretences,  and  receiving  stolen  property. 

2.  Forgery  and  the  uttering  of  forged  documents. 

3.  Fraud  and  falsification. 

4.  Malicious  damage,  including  arson. 

The  present  chapter  will  deal  with  larceny  and 

KINDRED   OFFENCES. 

The  law  regarding  these  offences  has  been  recently 
consolidated  in  the  Larceny  Act,  1916,  which  repro- 
duces both  the  Common  Law  and  the  various  statu- 
tory provisions  relating  thereto.  Where  references 
to  sections  are  made  in  this  chapter,  without  other 
indication,  they  must  be  understood  to  be  to  sections 
of  this  statute. 

I.  Larceny,  Stealing,  or  Theft. 

In  the  Larceny  Act,  1916,  there  appears  for  the  first 
time  a  statutory  definition  of  larceny ;  section  1 
thereof  laying  down  that  "  a  person  steals  who,  without 
"  the  consent  of  the  owner,  fraudulently  and  without 
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*'  a  claim  of  right  made  in  good  faith,  takes  and  carries 
"  away  anything  capable  of  being  stolen,  with  intent, 
"  at  the  time  of  such  taking,  permanently  to  deprive 
*'  the  owner  thereof  ;  provided  that  a  person  may  be 
"  guilty  of  stealing  any  such  thing  notwithstanding 
"  that  he  has  lawful  possession  thereof,  if,  being  a 
"  bailee  or  part  owner  thereof,  he  fraudulently  con- 
"  verts  the  same  to  his  own  use  or  the  use  of  any 
"  person  other  than  the  owner." 

Thus,  to  constitute  larceny,  four  essential  conditions 
must  be  present  : — (1)  there  must  be  a  taking  without 
the  consent  of  the  owner  or  possessor  ;  (2)  there  must 
be  a  carrying  away  ;  (3)  the  taking  must  be  fraudulent 
and  not  under  a  boiid  fide  claim  of  right,  and  the  taker 
must  intend  at  the  time  of  the  taking  permanently 
to  deprive  the  owner  of  his  property  ;  and  (4)  the 
article  taken  must  be  something  which  is  capable  of 
being  stolen. 

Each  of  these  essentials  requires  some  consideration . 

(1)  The  taking. — This  may  be  either  actual  or 
constructive. 

The  former  needs  no  explanation,  being  exemplified 
by  the  case  of  a  man  who,  passing  a  shop,  seizes 
an  article  there  displayed  for  sale,  or  of  a  man  who 
snatches  a  watch  from  the  pocket  of  an  unwary 
pedestrian.     In  these  cases  there  is  actual  trespass. 

Constructive  taking  occurs  where  possession  of  the 
goods  is  obtained  : — 
(i)  by  a  trick  ; 
(ii)  by  intimidation  ; 

(iii)  as  a  result  of  a  mistake  on  the  part  of  the  owner  ; 
or 

(iv)  by  finding  ; 
and  each  of  these  forms  of  constructive  taking  will 
have   to   be   separately  considered.     It  is   important 
that  it  should  be  clearly  borne  in  mind  at  the  outset, 
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that  the  taking  must  be  without  the  consent  of  the 
owner  or  possessor,  and  that,  consequently,  where  the 
owner  or  possessor  of  his  own  free  will  parts  with  the 
property  in  the  articles  taken,  there  can  be  no  larceny, 
though,  as  we  shall  see  hereafter,  there  may  have  been 
an  obtaining  by  false  pretences.  But  the  property  in 
goods,  or  actual  ownership,  must  be  clearly  distin- 
guished from  mere  possession  ;  for,  where  the  owner 
of  goods  parts  merely  with  the  possession  of  them, 
but  does  not  intend  to  part  with  the  property  in  them, 
the  bailee  may  yet  be  guilty  of  larceny,  provided  the 
other  requisite  conditions  of  larceny  are  present. 

Thus,  if  a  man  buys  a  horse  from  another  at  a  fair, 
and  having  mounted  it  rides  away  with  the  seller's 
consent,  saying  he  will  return  shortly  with  the  money, 
but  never  returns,  this  is  not  larceny,  inasmuch  as  the 
seller  parted  with  both  possession  and  ownership  of 
the  horse.  But  if  the  sale  was  not  complete,  and  the 
prospective  buyer  had  been  allowed  to  ride  the  horse 
away  merely  with  a  view  to  trying  its  paces,  it  might 
be  larceny,  since  possession  only  was  parted  with,  and 
not  the  property  in  the  animal.  The  rule  is  clearly 
laid  down  by  Manisty,  J.,  in  the  case  of  R.  v.  Buck- 
master  (1888)  20  Q.  B.  D.  182,  where  he  says:  "It 
"  is  settled  in  law,  that  if  the  owner  of  goods  or  money 
"  parts  with  the  possession,  and  does  not  intend  to 
"  pass  the  property,  and  there  is  at  the  time  an 
"  intention  to  steal  in  the  mind  of  the  person  who 
"  obtains  the  possession,  that  is  evidence  of  larceny." 

We  will  now  consider  the  four  above-mentioned 
forms  of  constructive  taking. 

(i)  Larceny  hy  a  trick. — This  occurs  where  possession 
is  obtained  of  articles  by  some  artifice  or  trick,  the 
owner  not  intending  to  part  with  his  property  in 
the  articles,  but  merely  with  the  temporary  posses- 
sion of  them,  while  the  obtainer  has  the  intention  of 
stealing. 


88  BK.    IV. — CRIMES, 

A  common  case  of  this  form  of  Iqiiceny  is  where  the 
offender  induces  the  owner  to  part  with  bank-notes 
or  coin  upon  the  pretence  of  getting  change,  or  of 
employing  the  money  in  some  way  for  the  benefit 
of  the  owner,  or  to  part  with  goods  upon  the  pretence 
of  showing  them  to  a  customer,  or  the  like  ;  the 
offender  having  determined  ah  initio  to  convert  the 
goods  to  his  own  use  as  soon  as  he  has  obtained 
possession  of  them.  Other  well-known  devices  for 
obtaining  money  or  goods  also  fall  within  this  category, 
such  as  the  'confidence  trick,'  and  'ring-dropping.' 
Thus,  where  several  act  in  concert  to  steal  a  man's 
money  or  goods,  and  he  is  induced  by  fraud  to  trust 
one  of  them  with  the  possession  thereof,  while  another 
of  them  entices  him  away,  in  order  that  the  man  who 
has  the  articles  may  depart  with  them,  this  is  larceny 
by  a  trick  in  all  of  them.  Similarly,  where  two  men, 
in  the  presence  of  another,  pick  up  a  purse  in  the  street, 
containing  a  ring  and  what  purports  to  be  a  receipt 
therefor,  describing  it  as  a  diamond  ring,  and  propose 
to  this  other  that  he  shall  take  the  ring,  depositing 
his  watch  and  chain  with  them  as  security,  until  the 
value  of  the  ring  be  ascertained,  and,  while  he  is  gone 
for  this  purpose,  the  men  depart  with  the  watch  and 
chain,  while  the  ring  proves  to  be  valueless,  this  has 
been  held  to  be  larceny ;  the  whole  proceeding  being 
a  preconceived  scheme  for  obtaining  the  prosecutor's 
watch  and  chain.  Obtaining  cigarettes  from  an 
automatic  machine  by  means  of  a  metal  disc  instead 
of  a  penny,  is  another  instance  of  larceny  by  a  trick. 

The  essential  feature  of  this  form  of  larceny,  which 
distinguishes  it  from  the  offence  of  obtaining  property 
by  false  pretences  (p.  115)  is,  that  the  owner  has  no 
intention  of  parting  with  his  property  in  the  article 
of  which  possession  is  obtained,  while,  in  the  case 
of  obtaining  by  false  pretences,  he  does  intend  to 
part  with  both  property  and  possession,   though  his 
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intention  so  to  do  is  brought  about  by  fraud.  The 
action  of  the  obtainer  in  the  former  case  is  considered 
as  equivalent  to  taking  the  article  out  of  the  possession 
of  the  owner  against  his  will ;  and  he  is  therefore 
guilty  of  larceny,  although  it  was  the  hand  of  the 
owner,  and  not  that  of  the  thief,  which  physically 
transfers  the  possession. 

The  distinction  between  larceny  and  obtaining  by 
false  pretences  has  lost  much  of  its  former  importance, 
since  it  is  now  provided  that  if,  on  the  trial  of  an 
indictment  for  stealing,  it  is  proved  that  the  accused 
person  obtained  the  articles  by  false  pretences,  the 
jury  may  acquit  him  of  stealing  and  find  him  guilty 
of  obtaining  by  false  pretences  (s.  44  (3)).  But,  as 
we  shall  see  later  (pp.  426-431),  the  results  which  follow 
a  conviction  for  obtaining  by  false  pretences  are  not  the 
same  in  regard  to  the  restitution  of  the  property  as 
those  consequent  on  a  conviction  for  larceny. 

(ii)  Larceny  by  intimidation. — This  occurs  where  a 
person,  with  the  intention  of  stealing,  obtains  pos- 
session of  goods  by  inducing  in  the  possessor  a  condition 
of  fear  by  reason  of  which  he  delivers  up  the  possession 
of  the  goods. 

In  many  cases  this  will  amount  to  robbery  (p.  102). 
But  sometimes  the  degree  of  fear  induced  will 
not  be  such  as  is  necessary  to  justify  a  charge  of 
robbery ;  and,  in  such  a  case,  the  offence  will 
amount  to  larceny  by  intimidation.  And,  even  though 
the  facts  might  justify  a  charge  of  robbery,  that  will 
not  prevent  a  conviction  for  larceny  being  recorded. 

Thus,  in  the  case  of  B.  v.  MacGrath  (1870)  L.  R.  1 
C.  C.  R.  205,  the  auctioneer  at  a  mock  auction  knocked 
down  a  piece  of  cloth  to  a  woman  for  26*.,  although, 
as  he  well  knew,  she  had  not  bid  for  it,  and  thereafter, 
despite  her  protests,  informed  her  that  she  must  pay 
before  she  could  leave  the  auction  room.  On  her 
attempting  to  leave,  she  was  prevented  from  doing 
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80  by  confederates  of  the  auctioneer,  and  eventually, 
in  fear  of  what  might  happen  to  her,  she  paid  the 
265.  and  took  the  cloth.  This  was  held  to  be  larceny, 
since  the  possession  of  the  money  had  been  obtained 
by  intimidation. 

(iii)  Larceny  under  a  mistake  on  the  'part  of  the 
possessor. — This  form  of  constructive  taking  is  well 
illustrated  by  the  case  of  B.  v.  Middleton  (1873)  L.  R.  2 
C.  C.  R.  38.  The  prisoner  was  a  depositor  in  the 
Post  Office  Savings  Bank,  in  which  eleven  shillings 
stood  to  his  credit.  He  gave  the  usual  notice  of 
withdrawal  of  the  sum  of  ten  shillings,  and  received 
a  warrant  for  that  amount,  which  he  duly  presented 
at  a  Post  Office.  The  clerk  referred  in  error  to  another 
letter  of  advice  which  lay  before  him,  authorising  the 
withdrawal  of  a  much  larger  sum,  and  handed  this 
larger  sum  to  the  prisoner,  who  took  the  money  and 
went  away,  knowing  that  he  had  received  too  much, 
and  intending  to  keep  the  whole  amount.  Fifteen 
Judges  sat  to  hear  the  case  ;  eleven  of  them  held  that 
the  prisoner  was  guilty  of  larceny,  and  four  that  he 
was  not.  Three  of  the  eleven  Judges  based  their 
decision  on  the  ground  that  the  act  of  the  clerk  was 
unauthorised,  inasmuch  as  he  had  only  authority  to 
part  with  the  sum  of  ten  shillings  to  the  prisoner  ;  the 
remaining  eight  held  that,  even  assuming  the  clerk 
to  have  the  necessary  authority,  his  mistake  defeated 
the  efiEect  of  his  delivery  of  the  money  and  his  intention 
to  pass  the  property.  And  the  Larceny  Act,  1916 
(s.  1  (2)  (c)),  now  clearly  lays  down  that,  where  the 
possession  is  obtained  under  a  mistake  on  the  part 
of  the  owner,  with  knowledge  on  the  part  of  the  taker 
that  possession  has  been  so  obtained,  there  is  a 
sufficient  taking  to  fall  within  the  statute. 

It  is  an  unquestioned  rule  of  law  that,  where  goods 
or  money  have  been  innocently  received,  the  subse- 
quent fraudulent  appropriation  thereof  will  not  amount 
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to  larceny.  Thus,  where  a  foreman  in  error  delivered 
to  the  prisoner  a  bag  containing  the  wages  of  another 
workman,  but  the  prisoner  received  the  bag  innocently, 
and  only  afterwards  decided  to  appropriate  the  money, 
it  was  held  that  this  was  not  larceny  (R.  v.  Flowers 
(1886)  16  Q.  B.  D.  643).  But  it  is  often  difficult  to 
decide  at  what  precise  moment  the  receipt  takes  place. 

This  was  discussed  at  length  in  the  case  of  R.  v. 
Ashwell  (1885)  16  Q.  B.  D.  190,  where  the  prisoner 
asked  the  prosecutor  for  the  loan  of  a  shilling.  The 
prosecutor,  in  error,  gave  him  a  sovereign  ;  both  of 
them  believing  it  at  the  time  to  be  a  shilling.  Later, 
the  prisoner  discovered  the  coin  to  be  a  sovereign, 
and  then  fraudulently  appropriated  it  to  his  own  use. 
The  Coiirt,  consisting  of  fourteen  Judges,  was  equally 
divided  as  to  whether  on  these  facts  the  prisoner 
could  be  convicted  of  larceny  ;  the  question  at  issue 
being  whether  the  receipt  and  acceptance  of  the 
sovereign  took  place  at  the  time  when  the  supposed 
shilling  was  handed  to  the  prisoner,  or  not  until  the 
prisoner  discovered  that  the  coin  was  in  fact  a 
sovereign. 

If  it  were  when  the  coin  was  actually  handed  to 
him,  the  receipt  by  the  prisoner  was  innocent  ;  and 
the  subsequent  appropriation  would  not  make  him 
guilty  of  larceny.  But  if  the  receipt  did  not  take 
place  till  he  discovered  its  real  value,  and  then  he 
immediately  determined  to  appropriate  it,  he  would 
be  guilty  of  larceny.  The  question  therefore  is  what 
mental  element  is  necessary  to  amount  to  receipt. 
"  Delivery  and  receipt,"  said  Lord  Coleridge,  C.J., 
"  are  acts  into  which  mental  intention  enters.  There 
"  is  not  in  law,  any  more  than  in  common  sense,  a 
"  delivery  and  receipt  unless  the  giver  and  receiver 
"  intend  respectively  to  give  and  to  receive  what  is 
"  given  and  received.     It  is  intelligent  delivery  which 

the  law  speaks  of,   not  a  mere  physical  act  from 
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"  which  intelligence  and  even  consciousness  are 
"  absent."  Or,  as  Cave,  J.,  stated  it,  "A  man  has 
"  not  possession  of  that  of  the  existence  of  which 
"he  is  unaware."  On  the  other  hand,  this  involves 
a  somewhat  artificial  interpretation  either  of  the  word 
'  possession,'  by  explaining  it  to  mean  something 
more  than  control  over  the  thing  possessed,  namely, 
control  coupled  with  knowledge  as  to  its  identity,  or  of 
the  word  '  taking,'  by  explaining  it  to  mean,  not  an 
actual  physical  taking,  but  a  subsequent  intention 
formed  after  the  physical  acquiring,  and  relating  back 
to  the  physical  act. 

The  same  point  was  argued  in  the  Irish  case  of  B.  v. 
Hehir  (1895)  18  Cox,  C.  C.  267,  where  four  Judges  were 
in  favour  of  upholding  the  conviction,  and  five  for 
quashing  it.  In  view  of  the  equal  division  of  opinion 
in  these  cases,  it  is  not  possible  to  say  more  than  that, 
where  the  delivery  and  receipt  were  an  intelligent 
delivery  and  receipt,  the  possession  will  pass,  and  a 
subsequent  intention  to  appropriate  will  not  make  the 
receiver  guilty  of  larceny.  But  what  exactly  it  is 
that  must  be  correctly  understood  by  the  parties  and 
not  be  a  matter  of  mistake,  still  remains  in  doubt. 

(iv)  Larceny  by  finding. — In  order  to  make  the 
appropriation  of  goods  found  a  '  taking  '  witliin  the 
Act,  it  is  necessary  that,  at  the  time  of  the  finding,  the 
finder  should  believe  that  the  owner  can  be  discovered 
by  taking  reasonable  steps.  It  was  at  one  time 
considered  that,  if  the  finder  did  not  know  who  the 
owner  was,  the  appropriation  of  the  goods  was  not 
larceny ;  but  this  doctrine  was  always  treated  as 
subject  to  narrow  limitations.  And,  finally,  in  the 
case  of  R.  v.  Thurhorn  (1849)  1  Den.  387,  it  was  laid 
down  that,  "  if  a  man  finds  goods  that  have  been 
"  actually  lost,  or  are  reasonably  supposed  by  him  to 
"  have  been  lost,  and  appropriates  them,  with  intent 
"  to    take    the    entire    dominion    over    them,    really 
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"  believing,  when  he  takes  them,  that  the  owner 
"  cannot  be  found,  it  is  not  larceny  ;  but  if  he  takes 
"  them,  with  the  like  intent,  though  lost,  or  reasonably 
"  supposed  to  be  lost,  but  reasonably  believing  that 
"  the  owner  can  be  found,  it  is  larceny." 

Thus,  if  a  person  finds  a  shilling  in  a  street  and 
appropriates  it,  he  will  not,  as  a  rule,  be  guilty  of 
larceny  ;  but  it  will  be  larceny  if  it  be  a  bag  with  the 
owner's  name  and  address  inside.  And  where  articles 
are  left  in  a  train,  appropriation  of  them  will  generally 
be  larceny  ;  since  the  owner  might  be  discovered 
through  the  '  lost  property  '  office. 

The  question  for  the  jury  to  consider  in  all  such 
cases  is,  not  whether  the  finder  could  have  found  the 
owner,  but  whether  he  believed  that  he  could  have 
found  the  owner. 

(2)  The  carrying  aivay. — In  order  to  constitute 
larceny,  there  must,  in  addition  to  the  taking,  be  an 
asportation  or  carrying  away  of  the  articles  taken. 
But  a  bare  removal,  provided  there  is  some  severance, 
by  the  thief  from  the  place  in  which  he  found  the 
goods,  though  he  may  not  quite  make  off  with  them, 
is  a  sufiicient  asportation.  As  if  a  man,  leading 
another's  horse  out  of  a  close,  be  apprehended  in  the 
act ;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has 
removed  them  from  his  bed-chamber  to  a  room  down- 
stairs ;  or  if  a  thief,  intending  to  steal  plate,  takes  it 
out  of  a  chest  and  lays  it  down  upon  the  floor,  but  is 
surprised  before  he  can  make  his  escape  with  it.  But 
in  the  case  of  things  which  are  attached,  as  goods 
attached  to  the  counter  of  a  shop  by  a  string,  there 
is  no  carrying  away  unless  they  have  been  completely 
detached.  In  such  cases,  however,  a  charge  of 
attempting  to  steal,  which  is  a  common  law  mis- 
demeanor, can  be  preferred. 

(3)  The  taking  must  he  fraudulent  and  not  bond  fide 
under  claim    of  right,  and  with  intent  to  deprive  the 
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owner  permanently  of  his  property  ;  or,  as  it  is  fre- 
quently expressed,  the  taking  must  be  animo  furandi. 
This  requisite,  besides  excusing  those  who  labour 
under  incapacities  of  mind  or  will,  indemnifies  also 
mere  trespassers  and  other  petty  offenders  ;  as  if  a 
servant  takes  his  master's  horse  without  his  know- 
ledge, and  brings  him  home  again,  if  a  neighbour  takes 
another's  plough  that  is  left  in  the  field,  and  uses  it 
upon  his  own  land,  and  then  returns  it,  or  if,  under 
colour  of  being  owner  of  rent  where  none  is  due,  I 
distrain  another's  cattle,  or  seize  them — all  these  are 
trespasses,  but  no  felonies.  If  a  person  takes  the 
goods  of  another  under  an  honest  claim  of  right,  it 
is  no  larceny,  although  the  claim  may  be  unfounded 
in  law  or  in  fact  ;  but  if  the  claim  be  a  mere  colourable 
pretence  to  obtain  or  keep  possession  of  the  goods,  it 
will  not  avail  as  a  defence.  And  although  the  ordinary 
indication  of  a  felonious  intent  is,  where  the  party  does 
it  clandestinely,  or  where,  being  charged  with  the 
fact,  he  denies  it  ;  yet  this  is  by  no  means  the  only 
criterion  of  criminality.  For  the  possible  variety  of 
circumstances  is  so  great,  and  the  complication  thereof 
so  mingled,  and  the  excuses  of  the  thievish  mind  are 
so  subtle,  that  it  is  impossible  to  recount  all  those 
which  may  evidence  a  felonious  intent  or  animus 
furandi. 

(4)  The  articles  taken  must  he  something  capable  of 
being  stolen. — The  Larceny  Act,  191C,  s.  1  (3),  provides 
that  everything  which  has  value  and  is  the  property 
of  any  person,  and,  if  adhering  to  the  realty,  then  after 
severance  therefrom,  shall  be  capable  of  being  stolen  ; 
provided  that,  (o)  save  as  expressly  provided  in  the 
Act  with  respect  to  fixtures,  growing  things,  and  ore 
from  mines,  anything  attached  to  or  forming  part  of 
the  realty  shall  not  be  capable  of  being  stolen  by  the 
person  who  severs  the  same  from  the  realty,  unless 
after  severance  he  has  abandoned  possession  thereof  ; 
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and  (6)  the  carcase  of  a  creature  wild  by  nature  and 
not  reduced  into  possession  while  living  shall  not  be 
capable  of  being  stolen  by  the  person  who  has  killed 
such  creature,  unless  after  killing  it  he  has  abandoned 
possession  of  the  carcase. 

At  the  Common  Law,  things  real  or  which  savoured 
of  the  realty,  could  not  be  the  subjects  of  larceny  ;  the 
taking  and  carrying  away  must  be  of  personal  goods. 
Thus,  lands,  tenements,  and  hereditaments,  whether 
corporeal  or  incorporeal,  could  not  be  stolen  ;  and 
similarly  with  trees,  growing  crops,  fruit,  and  other 
vegetable  produce  while  still  annexed  to  the  land. 
But  it  was  larceny  at  the  Common  Law  to  take  such 
things  after  they  had  been  severed  from  the  land, 
either  by  the  owner  or  any  other  person.  If  the  thief 
himself  severed  them,  and  subsequently  took  them, 
provided  this  severance  and  taking  were  not  one 
continuous  act,  it  was  larceny.  And  even  of  writings 
relating  to  real  estate,  or  the  chest  in  which  they  were 
kept,  there  could  be  no  larceny  ;  because  these  con- 
cerned the  land,  or,  according  to  our  technical  language, 
savoured  of  the  realty.  The  stealing  of  bonds,  bills, 
and  notes  (which  are  merely  choses  in  action)  was  not 
larceny  at  the  Common  Law.  By  the  Common  Law, 
also,  to  take  ore  or  coal  from  mines  was  not  larceny. 
And  larceny  could  not  be  committed  of  treasure-trove, 
or  wreck,  till  seized  by  the  Crown  or  by  him  who  had 
the  franchise  ;  for,  till  such  seizure,  no  one  had  a 
determinate  property  therein. 

Nor  could  larceny  be  committed,  at  the  Common 
Law,  of  animals  wherein  there  was  no  property,  either 
absolute  or  quaUfied,  such  as  beasts  ferce  naturce  and 
unreclaimed,  e.g.,  deer,  hares,  and  conies  in  a  forest, 
chase,  or  warren,  fish  in  an  open  river  or  pond,  or  wild 
fowls  at  their  natural  liberty.  But  if  such  animals 
were  reclaimed  or  confined,  and  might  serve  for  food, 
it    was    otherwise.     And    of    all    valuable    domestic 
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animals,  as  horses  and  other  beasts  of  draught,  and 
of  all  animals  domitce  naturcB,  which  serve  for  food,  as 
cattle,  swine,  poultry,  and  the  like,  and  of  their  fruit 
or  produce  taken  from  them  while  living,  as  milk  or 
wool,  larceny  might  be  committed  at  the  Common 
Law  ;  as  it  might  also  be  of  the  flesh  of  such  as  are 
either  domitce  or  ferce  naturae,  when  killed.  On  the 
other  hand,  as  to  those  animals  which  do  not  serve 
for  food  or  husbandry,  and  which  therefore  the  law 
held  to  have  no  intrinsic  value — as  dogs  of  all  sorts, 
ferrets,  and  other  creatures  kept  for  whim  and 
pleasure — though  a  man  might  have  some  sort  of 
property  therein,  and  might  maintain  a  civil  action 
for  the  loss  of  them,  yet  they  were  not  of  such  estima- 
tion as  that  the  crime  of  stealing  them  amounted,  at 
the  Common  Law,  to  the  offence  of  larceny. 

But  the  restrictions  thus  imposed  by  the  Common 
Law  were  gradually  abolished  by  statute  ;  and  most 
of  the  articles  which  were  not  the  subject  of  larceny 
at  the  Common  Law  have  been  expressly  so  made. 

By  the  Larceny  Act,  1916,  s.  1  (3),  the  sole  test  to 
be  apphed  is  whether  the  article  in  question  has  any 
value  and  is  the  property  of  any  person. 

As  regards  value,  this  need  not  be  to  the  amount  of 
any  coin  known  to  the  law  ;  and  it  is  sufficient  if  the 
article  is  of  value  to  the  prosecutor  only.  As  regards 
ownership,  things  which  have  been  abandoned  by 
their  owner  are  not  capable  of  being  stolen,  nor  are 
things  which  have  no  owner.  Thus,  it  is  no  larceny 
to  remove  a  corpse  from  a  grave,  since  there  is  no 
property  in  a  corpse  ;  but  larceny  may  be  committed 
of  the  coffin  or  grave-clothes,  the  property  being  laid 
in  the  executors  or  administrators  of  the  deceased 
person.  And  it  is  a  misdemeanor  at  the  Common 
Law  to  remove  a  corpse  from  a  grave  without  lawful 
authority  ;  this  being  an  act  of  wanton  desecration. 
Where,  however,  the  body  has  been  lawfully  acquired 
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for  purposes  of  anatomical  research,  or  has  become 
a  specimen  in  a  museum  or  elsewhere,  it  seems  doubtful 
whether  it  has  not  become  a  subject  of  ownership,  and 
thus  capable  of  being  stolen  ;  though  this  point  has 
not  yet  definitely  been  decided. 

For  the  same  reason,  the  taking  of  animals  feroe 
naturcE,  which  have  not  been  reclaimed  or  reduced 
into  possession  is,  as  at  the  Common  Law,  no  larceny. 
But  once  such  animals  have  become  the  subject  of 
ownership  by  being  reclaimed  or  confined  in  any  way, 
so  as  to  be  under  the  care  and  dominion  of  an  owner, 
larceny  can  be  committed  of  them.  And  the  old 
distinction  between  such  animals  as  are  fit  for  human 
food  and  such  as  are  not,  is  now  abolished.  The 
taking  of  the  produce  of  such  animals,  such  as  their 
fur,  feathers,  or  eggs,  falls  within  the  same  rule. 

But,  as  at  the  Common  Law,  where  the  thing  taken 
is  something  which  is  attached  to  the  realty,  and  the 
taker  has  also  severed  it  from  the  realty  before  taking 
it,  an  interval  must,  in  order  to  constitute  larceny, 
elapse  between  the  severance  and  the  taking,  in  which 
possession  is  abandoned  of  the  thing  severed.  Other- 
wise the  severance  and  the  taking  are  regarded  as  one 
act,  which  does  not  amount  to  larceny.  And,  similarly, 
with  regard  to  animals  ferce  naturce  which  are  not 
reduced  into  possession,  where  the  taker  has  previously 
killed  the  animal  taken,  he  must  have  abandoned 
possession  of  it  before  removing  its  carcase,  in  order 
to  make  him  guilty  of  larceny. 

But  to  this  rule  an  exception  is  made  in  the  case 
of  certain  fixtures,  growing  things,  and  ore  from  mines. 
Thus,  the  stealing  of  any  glass  or  woodwork  belonging 
to  any  building,  or  any  metal  fixture  or  fence  ;  of 
trees  and  shrubs  to  the  value  of  five  pounds,  or,  if  in 
a  park,  garden,  or  like  place,  to  the  value  of  one  pound, 
or,  if  the  offender  has  been  twice  previously  summarily 
convicted  of  a  similar  offence,  to  the  value  of  one 
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shilling,  whether  in  a  park  or  garden  or  elsewhere  ; 
or  of  plants,  fruit,  or  vegetable  productions  growing 
in  a  garden,  greenhouse,  or  the  like,  after  one  previous 
summary  conviction  for  a  similar  offence — all  of  these 
are  felonies  punishable  as  in  the  case  of  simple  larceny, 
whether  or  not  the  theft  follows  immediately  on  the 
severance  (s.  8).  And  any  damage  committed  to 
such  things,  if  committed  with  intent  to  steal,  is 
similarly  punishable.  Further,  the  stealing,  or  sever- 
ance with  intent  to  steal,  of  ore  from  mines  is  also  a 
felony  punishable  with  imprisonment  (s.  11). 

Larceny  by  bailees  and  part  owners. — The  definition 
of  larceny  in  the  Larceny  Act,  1916,  s.  1  (1),  which  we 
have  been  considering,  further  contains  the  proviso 
that  a  person  may  be  guilty  of  stealing,  notwith- 
standing that  he  has  lawful  possession  of  an  article, 
if,  being  a  bailee  or  part  owner  thereof,  he  fraudulently 
converts  the  same  to  his  own  use  or  the  use  of  any 
person  other  than  the  owner. 

Where  the  owner  of  an  article  delivers  it  to  another 
upon  trust  so  that  the  person  to  whom  it  is  delivered 
has  both  the  legal  and  physical  possession  of  the  article, 
such  a  person  is  a  bailee  of  the  article,  and,  at  the 
Common  Law,  could  not  commit  larceny  thereof. 

But  this  rule  was  gradually  narrowed  down  by 
successive  statutes  ;  and  the  above  provision  of  the 
Larceny  Act,  1916,  which  consolidates  previous 
enactments,  makes  the  fraudulent  appropriation  by 
a  l>ailee  of  the  article  bailed  to  him  just  as  much  a 
larceny  as  any  other  form  of  stealing.  This  is  so, 
however,  only  when  the  bailee  has  the  duty  of  the 
delivering  to  the  owner,  either  the  actual  article  bailed 
to  liim,  or  money. 

It  must  also  be  clearly  shown,  in  a  prosecution  for 
larceny,  that  the  bailee  has  appropriated  the  article 
bailed  in  such  a  way  as  to  be  quite  inconsistent  with 
an  intention  to  return  it.     Thus,  the  pawning  of  an 
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article  bailed  would  not  amount  to  such  an  appropria- 
tion, if  the  bailee  could  show  that  he  had  the  in- 
tention of  redeeming  the  pledge,  and  had  a  good 
prospect  of  being  able  to  do  so.  But  a  mere  vague 
intention  will  not  suffice  without  proof  of  probable 
ability  to  carry  out  the  intention. 

Similarly,  at  the  Common  Law,  if  one  of  two  or 
more  joint  owners  of  an  article  took  it  away  and  dis- 
posed of  it  for  his  own  benefit,  this  was  not  larceny  ; 
for  a  man  could  nOt  steal  his  own  goods.  But  this 
rule  has  also  been  qualified  by  statute  ;  and  part 
owners  are  now  liable  to  be  convicted  of  larceny  in 
the  same  manner  as  bailees  (s.  1  (1)).  And  the  Larceny 
Act,  1916,  s.  40  (4),  further  provides  that,  if  any  person, 
who  is  a  member  of  any  co-partnership,  or  is  one  of 
two  or  more  beneficial  owners  of  any  property,  steals 
or  embezzles  any  property  belonging  to  such  co- 
partnership, or  to  such  beneficial  owners,  he  shall  be 
liable  to  be  dealt  with  as  if  he  was  not  a  member  of 
the  co-partnership,  or  one  of  the  beneficial  owners. 

Furthermore,  the  person  from  whom  a  thing  is 
stolen  need  not  be  the  sole  owner  ;  for  it  is  provided 
by  the  Larceny  Act,  1916,  s.  1  (2)  (iii),  that  the  term 
'  owner  '  shall  include  any  part  owner  or  person  having 
possession  or  control  or  a  special  property  in  the  thing 
stolen.  Thus  he  may  be  a  bailee,  or  even  himself  a 
former  thief,  of  the  article.  And  in  this  way  it  will  be 
seen  that  a  man  may  be  convicted  of  stealing  his  own 
property.  For  if  he  entrusts  goods  to  another,  and 
then,  with  intention  to  defraud  the  person  so  entrusted, 
as  by  making  him  liable  for  the  loss,  takes  away  the 
goods  from  that  other,  this  will  be  larceny. 

Larceny  by  husband  and  wife. — The  stealing  by  a 
wife  of  goods  belonging  to  her  husband  was  not  larceny 
at  the  Common  Law  ;  and  even  a  third  person  who 
assisted  a  wife  to  take  away  her  husband's  goods  was 
not   guilty   of  larceny,  unless  he  had  committed  or 
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intended  to  commit  adultery  with  her.  But  now,  by 
the  Married  Women's  Property  Act,  1882,  the  provisions 
of  which  are  reproduced  in  the  Larceny  Act,  1916, 
s.  36,  a  wife  who  steals  the  goods  of  her  husband  when 
leaving  or  deserting,  or  about  to  leave  or  desert,  him, 
may  be  convicted  of  larceny  ;  and,  presumably,  any 
one  assisting  her  in  such  an  act  would  be  equally 
guilty.  A  husband  may  only  be  indicted  for  stealing 
the  goods  of  his  wife  when  he  is  leaving  or  deserting 
her.  No  criminal  proceedings  can  be  taken  by  the 
wife  against  the  husband  for  stealing  her  goods  while 
they  are  living  together,  or,  if  they  are  living  apart, 
in  respect  of  acts  committed  while  they  were  living 
together  (s.  36  (1)). 

Punishment  for  Larceny. 

The  punishment  for  larceny  differs  according  as 
the  offence  is  simple  larceny  or  is  attended  with 
circumstances  of  aggravation.  The  antient  Saxon 
laws  nominally  punished  theft  with  death,  if  the  thing 
stolen  was  above  the  value  of  twelve  pence  ;  but  the 
criminal  was  at  first  permitted  to  redeem  his  life  by  a 
pecuniary  ransom,  i.e.,  by  render  of  a  stated  number 
of  cattle.  This  was  quite  in  accordance  with  the 
general  principles  of  primitive  law,  which  treats  all 
serious  offences  as  giving  rise  to  a  *  blood  feud,'  to 
be  assuaged  by  the  payment  of  penalties.  But  in 
the  ninth  year  of  Henry  the  First,  this  power  of 
redemption  was  taken  away  ;  and  all  persons  guilty 
of  larceny,  above  the  value  of  twelve  pence,  were 
directed  to  be  hanged.  So  that  stealing  of  goods  to 
this  value  (which  was  called  '  grand  larceny  ')  became 
a  capital  felony,  and  continued  such  down  to  modern 
times.  On  the  other  hand,  '  petty  larceny,'  that  is, 
theft  under  the  value  of  twelve  pence,  was  never 
capital,  but  was  a  felony  punishable  with  imprison- 
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ment  or  whipping  only.  At  the  present  day,  however, 
there  is  no  distinction  recognised  by  the  law  between 
grand  and  petty  larceny,  though  that  between  simple 
and  aggravated  larceny  still  remains  ;  and  now  the 
maximum  punishment  for  simple  larceny,  or  of  any 
felony  made  punishable  like  simple  larceny,  is  penal 
servitude  for  five  years. 

Special  punishments  have,  however,  been  provided 
by  statutes,  now  consolidated  in  the  Larceny  Act  of 
1916,  for  various  forms  of  stealing  where  especial 
protection  is  necessary,  by  reason  of  the  importance 
of  the  article  stolen,  or  the  place  from  which  it  is 
stolen,  or  the  position  of  the  person  stealing. 

Thus,  the  stealing  of  cattle  (s.  3),  of  wills  and  other 
testamentary  instruments  (s.  6),  of  mail  bags  and 
postal  packets  (s.  12),  and  of  certain  classes  of  goods 
while  in  process  of  manufacture  (s.  9)  ;  larceny  in  a 
dwelling-house,  where  the  value  of  the  property  stolen 
amounts  to  more  than  five  pounds  or  any  threats 
are  used  (s.  13),  larceny  from  ships  and  docks  (s.  15), 
and  larceny  from  the  person  of  another  (s.  14)  ;  larceny 
by  clerks  and  servants  (s.  17),  by  officers  of  the  Post 
Office  (s.  18),  and  by  persons  employed  in  the  public 
service  (s.  17  (2)) — all  these  are  offences  in  respect 
of  which  the  guilty  person  is  liable  to  more  severe 
punishment  than  in  the  case  of  simple  larceny. 

It  is  further  provided  that,  where  an  offence  against 
the  Larceny  Act,  1916,  is  by  some  other  Act  made 
punishable  on  summary  conviction,  it  shall  remain 
only  so  punishable  (s.  47).  As  we  shall  see  later 
(Chapter  XVIIL),  a  number  of  larcenies  are  by  various 
Acts,  of  which  the  Larceny  Act,  1861,  is  the  chief, 
made  punishable  on  summary  conviction  ;  such  are 
the  stealing  of  dogs  and  other  domestic  animals,  tame 
birds,  wooden  gates  and  fencing,  and  a  number  of 
other  articles.  In  respect  of  dogs,  however,  after  one 
summary  conviction  for  a  like  offence,   any  person 
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who  either  steals  a  dog,  or  has  in  his  possession  a  stolen 
dog  or  its  skin,  knowing  it  to  have  been  stolen,  is,  by 
the  Larceny  Act,  1916,  s.  5,  made  guilty  of  a  mis- 
demeanor punishable  on  indictment. 


II.  Larceny  from  the  Person,  and  Robbery. 

Of  the  forms  of  aggravated  larceny  mentioned  above, 
the  offence  of  larceny  from  the  person  calls  for  special 
consideration. 

This  offence  is  committed  either  by  privately 
stealing,  or  by  stealing  accompanied  with  an  open  and 
violent  assault,  tvhich  latter  is  usually  called  robbery. 

Open  and  violent  larceny  from  the  person,  or  robbery, 
is  the  unlawful  and  forcible  taking,  from  the  person 
of  another,  of  goods  or  money  to  any  value,  by  violence 
or  putting  him  in  fear.  There  must  be  an  unlawful 
taking,  otherwise  it  is  no  robbery  ;  but  the  attempt  is 
a  felony  equally  with  the  completed  offence.  And 
it  is  a  robbery,  though  the  thief,  having  once 
taken  a  purse,  return  it  to  the  owner  ;  and  so  it  is, 
whether  the  taking  be  strictly  from  the  person  of 
another,  or  in  his  presence  only,  as  where  a  robber,  by 
menaces  and  violence,  puts  a  man  in  fear,  and  drives 
away  his  sheep  or  his  cattle  before  his  face.  On  the 
other  hand,  if  the  taking  be  not  either  directly  from 
his  person  or  in  his  presence,  it  is  no  robbery. 

The  taking  must  be  by  force,  or  a  previous  putting 
in  fear  ;  for  it  is  this  which  makes  the  violation  of 
the  person  more  atrocious  than  privately  stealing. 
This  previous  violence,  or  putting  in  fear,  is  the 
criterion  that  distinguishes  robbery  from  other 
larcenies  ;  for  if  one  privately  steals  a  chattel  from 
the  person  of  another,  and  afterwards  keeps  it  by 
putting  him  in  fear,  this  is  no  robbery,  for  the  fear  is 
subsequent.  To  constitute  this  putting  in  fear,  it  is 
enough  that  so  much  force  or  threatening,  by  word 
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or  gesture,  be  used,  as  might  create  an  apprehension 
of  danger,  or  as  might  induce  a  man  to  part  with  his 
property,  without  or  against  his  consent.  Thus,  if  a 
man  be  knocked  down  without  previous  warning, 
and  stripped  of  his  property  while  senseless,  though 
strictly  he  cannot  be  said  to  be  put  in  fear,  yet  this 
is  undoubtedly  a  robbery  ;  or  if  a  person  with  a 
pointed  pistol  begs  for  alms,  and  I  give  it  him  through 
mistrust  and  apprehension  of  violence,  this  also  falls 
within  the  definition  of  robbery. 

Various  statutes  were  from  time  to  time  passed 
dealing  with  this  offence  ;  and  the  subject  is  now 
dealt  with  by  the  Larceny  Act,  1916,  which  enacts 
(s.  14)  that  any  one  is  guilty  of  felony,  and  punishable 
with  various  terms  of  penal  servitude,  who  robs  any 
one  (s.  23  (2)),  or  steals  any  chattel,  money,  or  valuable 
security  from  his  person  (s.  14)  ;  who  commits  an 
assault  with  intent  to  rob  (s.  23  (3))  ;  who  robs,  or 
assaults  with  intent  to  rob,  being  at  the  time  armed 
with  an  offensive  weapon  or  instrument,  or  in  company 
with  one  or  more  other  persons  (s.  23  (1)) ;  or  who  robs, 
and  at  the  time  of,  or  immediately  before  or  after,  such 
robbery,  uses  personal  violence  to,  any  person  (s.  23  (1)). 

III.  Demanding  with  Menaces. 

In  connection  with  the  crime  of  robbery  may  here 
be  mentioned  the  provisions  which  have  been  framed 
to  repress  the  offence  of  demanding  with  menaces 
money  and  other  valuables.  By  the  Larceny  Act, 
1916,  any  person  is  guilty  of  felony  and  punishable 
with  penal  servitude  who  (i)  utters,  knowing  its 
contents,  any  letter  or  writing  demanding,  with 
menaces  and  without  reasonable  or  probable  cause, 
any  property  or  valuable  thing  (s.  29) ;  or  (ii)  demands 
with  menaces  or  by  force  anything  capable  of  being 
stolen,  with  intent  to  steal  the  same  (s.  30)  ;    or  (iii) 
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utters,  knowing  the  contents  thereof ^  any  letter  or 
writing,  accusing  or  tlu-eatening  to  accuse  any  other 
person  (whether  living  or  dead)  of  some  crime  punish- 
able by  law  with  death  or  with  penal  servitude  for 
not  less  than  seven  years,  or  of  an  assault  with  intent 
to  commit,  or  of  an  attempt  to  commit,  any  rape, 
or  of  a  sohcitation  to  commit  an  unnatural  offence, 
with  intent  thereby  to  extort  or  gain  any  property 
or  valuable  thing  from  some  person  (s.  29)  ;  or 
(iv)  accuses  or  threatens  to  accuse  either  the 
person  to  whom  such  accusation  or  threat  is  made, 
or  any  other  person,  of  any  of  the  above-mentioned 
crimes,  with  the  intent  of  such  extortion  or  gain 
(s.  29)  ;  or  (v)  with  intent  to  defraud  or  injure 
another,  by  unlawful  violence  to  or  restraint  of,  the 
person  of  another,  or  by  accusing  or  threatening  to 
accuse  him  of  any  crime  as  above  mentioned  or  of 
any  felony,  compels  or  induces  him  to  execute, 
make,  accept,  endorse,  alter,  or  destroy,  any  valuable 
security,  or  to  affix  any  name  or  seal  to  any  paper  or 
parchment,  in  order  that  the  same  may  be  converted 
into  a  valuable  security  (s.  29  (2)). 

Lastly,  it  is  a  misdemeanor,  punishable  with 
imprisonment,  to  publish  or  threaten  to  publish  a 
libel  upon  any  other  person,  whether  living  or  dead, 
or  to  threaten  to  publish  or  propose  to  abstain  from 
publishing,  any  matter  touching  any  other  person, 
with  intent  in  either  case  to  extort  any  valuable  thing 
from  any  person,  or  to  induce  any  person  to  confer  or 
procure  for  any  person  any  appointment  or  office  of 
profit  or  trust  (s.  31). 

IV.  Embezzlement. 

We  have  already  seen  (p.  101),  that  one  of  the 
forms  of  aggravated  larceny  arises  where  theft  is 
committed    by    a    clerk    or   servant   of    his    master's 
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property.  This  occurs  where  the  servant  takes  some 
article  out  of  his  master's  possession  ;  but  cases  also 
arise  where  the  servant  intercepts  some  article  to  the 
possession  of  which  his  master  is  entitled,  but  which 
has  not  yet  been  received  into  his  possession.  This  is 
not  larceny,  but  embezzlement ;  the  distinction  being 
that  the  servant  lawfully  receives  the  article,  and  the 
offence  takes  place  without  any  change  of  possession. 

A  clerk  or  servant  is  a  person  under  the  control,  and 
bound  to  obey  the  orders,  of  his  master ;  and  this  whether 
or  not  he  is  bound  to  devote  the  whole  of  his-  time  to 
his  master's  service.  Thus,  a  commercial  traveller, 
who  is  bound  to  obey  the  orders  of  his  employer,  is, 
but  a  commission  agent,  who  sells  goods  on  commission 
when  and  how  he  pleases,  is  not,  a  clerk  or  servant. 
It  is  not  necessary  that  employment  should  be  per- 
manent, provided  that  the  person  etnployed  is  under 
his  master's  orders  and  not  a  mere  independent  worker. 
Larceny  by  a  servant  does  not  differ  from  any  other 
larceny  in  principle,  but  only  in  gravity — the  legis- 
lature having  affixed  heavier  penalties  to  this  kind  of 
offence  than  to  a  larceny  by  a  stranger,  who  has  no 
special  duty  towards  the  person  whose  goods  are 
stolen.  Delivery  by  an  owner  of  the  physical  custody 
of  an  article  to  another  may  not  divest  the  owner  of 
the  legal  possession  ;  and  the  article  may  still  be  said 
to  be  in  his  possession.  Thus,  if  a  master  confide  to 
his  servant  the  care  of  his  plate  or  his  wine,  the  servant 
has  not  the  legal  possession,  but  merely  the  custody, 
of  them  ;  and  if  he,  animo  furandi,  converts  them  to 
his  own  use,  he  is  as  much  guilty  of  larceny  as  if  he 
were  a  stranger  who  had  taken  them  from  the  person 
of  the  owner.  But  if  a  master  send  his  servant  to 
collect  his  rents,  or  to  receive  money  for  him  from  his 
bankers  ;  and  the  servant,  instead  of  paying  or  ac- 
counting for  them  to  his  master,  misappropriate  them, 
these  rents  or  money  have  never  been  in  the  possession 
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of  the  master,  neither  is  the  servant's  possession  of 
them  constructively  that  of  the  master.  There  is, 
therefore,  no  larceny  by  the  servant,  but  an  embezzle- 
ment. The  crime  of  embezzlement  is  complete  when 
the  servant  fraudulently  misappropriates  the  property  ; 
and  the  fact  that  he  has  made  true  and  correct  entries 
in  his  master's  accounts,  does  not  necessarily  entitle 
him  to  an  acquittal. 

Embezzlement  is  a  felony,  and  renders  the  person 
guilty  liable  to  penal  servitude  (Larceny  Act,  1916, 
ss.  17-19). 

On  an  indictment  for  larceny  the  prisoner  may,  if 
the  evidence  warrants,  be  convicted  of  embezzlement, 
and  vice  versa  (s.  44  (2)). 

V.  Fbaudulent  Conversion". 

The  offence  of  embezzlement,  as  we  have  seen,  can 
only  be  committed  by  clerks  or  servants  ;  but  a  similar 
fraudulent  appropriation  of  property  which  is  lawfully 
in  a  man's  possession  may  be  committed  by  many 
other  classes  of  persons,  such  as  agents  and  trustees. 
Until  comparatively  recent  times,  such  persons  en- 
joyed an  altogether  unreasonable  immunity  from 
criminal  proceedings,  in  the  event  of  their  dishonesty. 
But  an  act  which  would  in  a  servant  amount  to  em- 
bezzlement is  now  made  an  offence  by  whomsoever 
committed,  such  offence  being  known  as  '  fraudulent 
conversion.' 

By  the  Larceny  Act,  1916,  s.  22,  any  factor  or  agent 
entrusted  with  the  possession  of  goods  or  documents 
of  title  to  goods,  who,  without  the  authority  of  his 
principal,  for  the  use  or  benefit  of  himself  or  any  third 
person,  and  in  violation  of  good  faith,  makes  any  con- 
signment, deposit,  transfer,  or  delivery  of  such  goods 
or  documents,  by  way  of  a  pledge  or  security  for  any 
money  or  valuable  security  borrowed  by  such  factor 
or  agent,  or  who  accepts  advances  on  the  faith  of  an 
agreement   to   pledge   such    goods    or    documents,    is 
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guilty  of  a  misdemeanor,  and  liable  to  penal  servitude. 
But  no  factor  or  agent  is  to  be  liable  to  prosecution 
for  consigning,  depositing,  transferring,  or  delivering 
such  goods  or  documents,  in  case  the  same  shall  not  be 
made  a  security  for  more  than  the  amount  justly 
owing  to  him  at  the  time  from  his  principal,  together 
with  the  amount  of  any  bill  of  exchange  drawn  by  or 
on  account  of  the  principal,  and  accepted  by  the  factor  or 
agent.  Further,  every  person  who,  (i)  being  entrusted, 
either  solely  or  jointly  with  any  other  person,  with  any 
property,  in  order  that  he  may  retain  it  in  safe  custody, 
or  apply,  pay,  or  deliver,  for  any  purpose,  or  to  any 
person,  the  property,  or  any  part  thereof,  or  any 
proceeds  thereof,  or  (ii)  having  solely,  or  jointly  with  any 
other  person,  received  any  property,  for  or  on  account 
of  any  other  person,  fraudulently  converts  to  his  own 
use  or  benefit,  or  to  the  use  or  benefit  of  any  other 
person,  the  property,  or  any  part  thereof,  or  any 
proceeds  thereof,  is  guilty  of  a  misdemeanor,  and 
liable  to  penal  servitude  (s.  20  (1)  (iv)). 

This  last  enactment,  however,  expressly  exempts 
from  its  operation  a  trustee  on  any  express  trust 
created  by  a  deed  or  will,  and  any  mortgagee  of  any 
property,  real  or  personal,  in  respect  of  any  act  done 
by  the  trustee  or  mortgagee  in  relation  to  the  pro- 
perty comprised  in  or  affected  by  any  such  trust  or 
mortgage. 

But  further  provisions  enact  that  (i)  any  trustee  of 
property  for  some  other  person,  or  for  some  public 
or  charitable  purpose,  who,  with  intent  to  defraud, 
converts  or  appropriates  the  same,  to  the  use  or  benefit 
of  any  one  other  than  such  person,  or  for  any  purpose 
other  than  that  of  the  trust,  or  otherwise  disposes  of 
or  destroys  the  same  (s.  21),  and  (ii)  any  person  being 
entrusted,  either  solely  or  jointly  with  any  other 
person,  with  any  power  of  attorney  for  the  sale  or 
transfer  of  any  property,  who  fraudulently  sells, 
transfers,  or  otherwise  converts  the  same  to  the  use 
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or  benefit  of  himself  or  any  one  other  than  the  person 
by  whom  he  was  entrusted,  shall  be  guilty  of  a  misde- 
meanor (s.  20  (1)  (i))  and  punishable  with  penal 
servitude. 

Lastly,  the  same  penalty  attaches  to  any  director, 
member,  or  officer  of  any  body  corporate  or  public 
company,  who  fraudulently  takes  or  appHes  for  his 
own  use  or  benefit,  or  for  any  use  or  purpose  other 
than  the  use  or  purpose  of  such  body  or  company, 
any  of  the  property  thereof  (s.  20  (1)  (ii)). 

VI.  Burglary, 

or  nocturnal  housebreaking,  which  was  by  our  antient 
law  called  hamesocn,  i.e.,  the  attack  on  a  man's  home, 
has  always  been  looked  upon  as  a  very  heinous  offence, 
seeing  that  it  occasions  great  alarm,  and  even  some- 
times leads  to  murder  itself.  Its  malignity  also  is 
strongly  illustrated,  by  considering  how  particular 
and  tender  a  regard  is  paid  by  the  law  of  England 
to  the  immunity  of  a  man's  house,  which  it  styles 
his  '  castle  '  ;  agreeing  herein  with  the  sentiment 
expressed  by  Cicero  :  quid  enirn  sanctius,  quid  omni 
religione  munitius,  qiiam  domus  uniuscujusque  civium  ? 
The  definition  of  a  burglar,  as  given  us  by  Sir  Edward 
Coke,  is  "he  that  by  night  breaketh  and  entereth  into 
"  a  mansion  house,  with  intent  to  commit  a  felony  "  ; 
and  the  Larceny  Act,  1916,  s.  25,  now  provides  that 
every  person  who  in  the  night — 

(1)  breaks  and  enters  the  dwelling-house  of  another 

with  intent  to  commit  any  felony  therein  ;  or 

(2)  breaks    out  of    the  dwelling-house   of   another, 

having — 

(a)  entered    the    said    dwelling-house    with 

intent  to  commit  any  felony  therein,  or 
{h)  committed  any  felony  in  the  said  dwelling- 

liouso. 
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is  guilty  of  the  felony  called  burglary.  In  dealing 
with  the  crime  of  burglary  there  are,  therefore,  four 
things  to  be  considered — the  time,  the  place,  the 
manner,  and  the  intent. 

The  time  must  be  by  night,  and  not  by  day. 
Antiently  the  day  was  accounted  to  begin,  for  this 
purpose,  only  at  sunrising,  and  to  end  immediately  upon 
sunset  ;  but  the  better  opinion  afterwards  was,  that 
if  there  were  daylight  or  crepusculum  enough,  begun  or 
left,  to  discern  a  man's  face  withal,  it  was  no  burglary. 
But  this  leniency  did  not  extend  to  moonlight  ;  for 
then  many  midnight  burglaries  would  have  gone  un- 
punished. And  besides,  the  malignity  of  the  offence 
does  not  so  properly  arise  from  its  being  done  in  the 
dark,  as  at  the  dead  of  night,  when  all  creation  is  at 
rest.  But  it  is  now  provided,  by  the  Larceny  Act, 
1916,  s.  46  (1),  that,  for  this  purpose,  the  night  shall 
be  deemed  to  commence  at  nine  in  the  evening,  and  to 
conclude  at  six  in  the  morning  of  the  succeeding  day  ; 
the  time  being  ascertained  by  reference  to  Greenwich 
mean  time. 

As  to  the  place.  It  must,  according  to  Sir  E.  Coke's 
definition,  be  a  mansion  house ;  and  therefore,  to 
account  for  the  reason  why  breaking  open  a  church  by 
night  was  burglary,  he  observes  that  the  church  is 
domus  mansionalis  Dei.  Nor  was  it  absolutely  neces- 
sary that  the  place  should,  in  aU  cases,  be  a  mansion 
house  ;  for  burglary  might  also  be  committed  by 
breaking  the  gates  or  walls  of  a  town  in  the  night, 
though  that  perhaps  Sir  Edward  Coke  would  have 
called  the  mansion  house  of  the  garrison  or  corporation. 
But  now  breaking  and  entering  a  church,  whether  by 
night  or  day,  is  termed  sacrilege  (pp.  114)  ;  and 
burglary  is  strictly  confined  to  the  breaking  and 
entering  of  a  mansion  house,  or,  as  it  is  now  expressed, 
'  dwelling-house.'  For  no  distant  barn,  warehouse, 
or  the  like,  is  under  the  same  privileges,  nor  looked 
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upon  as  a  man's  castle  or  defence  ;  nor  is  a  breaking 
open  of  houses  wherein  no  man  resides,  and  which 
therefore  for  the  time  being  are  not  dwelling-houses, 
attended  with  the  same  circumstances  of  midnight 
terror. 

It  was  formerly  the  rule,  that  if  the  barn, 
stable,  or  warehouse,  were  parcel  of  the  dwelling- 
house,  and  within  the  same  common  fence,  though  not 
necessarily  under  the  same  roof,  or  contiguous,  a 
burglary  might  be  committed  therein  ;  for  the  capital 
house  protected  and  privileged  all  its  branches  and 
appurtenances,  which  were  within  the  curtilage  or 
homestall.  But  it  is  now  provided  by  the  Larceny 
Act,  1916,  s.  46  (2),  that  no  building,  although  within 
the  same  curtilage  with  the  dwelling-house,  and 
occupied  therewith,  shall  be  deemed  to  be  a  part  of 
such  dwelHng-house  for  the  purpose  of  the  Act,  unless 
there  is  a  communication  between  such  building  and 
dwelling-house,  either  immediate  or  by  means  of  a 
covered  and  enclosed  passage  leading  from  the  one  to 
the  other.  Chambers  in  a  college  or  in  an  inn  of  court, 
where  each  inhabitant  has  a  distinct  occupation,  are 
the  dwelling-house  of  the  occupant  ;  and  the  rooms 
or  lodgings  in  any  private  house  are  the  dwelling- 
house  of  the  lodger,  if  the  occupant  does  not  himself 
dwell  in  the  house,  or  if  he  and  his  lodger  enter  by 
different  outer  doors.  But  if  the  occupant  himself 
lives  in  the  house,  and  has  but  one  outer  door  at  which 
he  and  his  lodgers  enter,  such  lodgers  are  only  inmates  ; 
and  their  apartments  are  but  parcel  of  the  one  dwelling- 
house  of  the  occupant  for  this  purpose.  Thus,  too,  the 
house  of  a  corporation,  inhabited  in  separate  apart- 
ments by  the  officers  of  the  body  corporate,  is  the 
dwelling-house  of  the  corporation,  and  not  of  the 
respective  officers.  And  a  burglary  cannot  be  com- 
mitted by  breaking  only  into  a  room  or  shop  forming 
a  portion  only  of  larger  premises  in  which  a  trade  or 
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business  is  carried  on  ;  for  that  is  not  a  dwelling- 
house.  Neither  can  burglary  be  committed  in  a  tent 
or  booth  erected  in  a  market  or  fair  ;  for  the  law,  for 
this  purpose,  regards  nothing  but  permanent  edifices. 

The  mere  temporary  absence  of  the  owner  will  not, 
however,  deprive  the  house  of  the  protection  given  it 
by  the  law  ;  and,  even  though  no  one  be  living  therein, 
provided  the  owner  intended  to  return  there,  the 
breaking  and  entering  will  be  burglary.  Thus,  if  a 
man  goes  on  a  holiday  and  locks  his  house  up,  and, 
during  his  absence,  it  is  broken  into,  or  if  the  chambers 
of  a  barrister,  in  which  he  resides  only  in  term  time, 
are  broken  into  in  the  vacation — in  each  case  the 
house  or  chamber  does  not  cease  to  be  a  dwelling- 
house,  nor  the  breaking  and  entering  to  be  a  burglary. 
But  a  house  in  which  no  man  resides,  or  is  in  the  habit 
of  residing,  cannot  be  the  subject  of  burglary  ;  not 
even  though  it  may  be  used  during  the  day  for  business 
or  other  purposes. 

As  to  the  manner  of  committing  burglary  ;  there 
must  be  both  a  breaking  and  an  entry  to  complete  it. 
But  they  need  not  be  both  done  at  once.  For  if  a 
hole  be  broken  one  night,  and  the  same  breaker  enters 
the  next  night  through  the  same  hole,  he  is  a  burglar. 
There  must  be  an  actual  breaking  ;  not  a  mere  legal 
clausum  fregit,  by  leaping  over  invisible  ideal  boun- 
daries (such  as  would  constitute  a  trespass),  but  a 
substantial  and  forcible  irruption.  Breaking,  or  taking 
out  the  glass  of,  or  otherwise  opening,  a  window  ; 
picking  a  lock,  or  opening  it  with  a  key  ;  lifting  up  the 
latch  of  a  door,  or  unloosing  any  other  fastening  which 
the  owner  has  provided — all  these  are  '  breakings.' 
And  coming  down  a  chimney  is  sufficient  to  constitute 
breaking  ;  for  that  is  as  much  closed  as  the  nature 
thereof  permits.  But  if  a  man  enters  an  open  door  or 
window,  it  is  no  burglary  ;  though  if  he  afterwards 
opens  an  inner  door,  it  is  so. 
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If  a  window  be  partly  open,  but  not  sufficiently  to 
admit  a  person,  the  raising  of  it  is  not  a  breaking  ;  but 
if  it  be  shut,  though  not  fastened,  it  is  a  breaking. 
Breaking  may  also  be  constructive,  when  entrance  is 
gained  by  fraud,  or  by  conspiracy,  as  to  knock  at  a 
door,  and  upon  opening  it  to  rush  in  with  a  felonious 
intent  ;  or,  under  pretence  of  taking  lodgings,  to  fall 
upon  the  landlord  and  rob  him  ;  or  to  procure  a 
constable  to  gain  admittance  in  order  to  search  for 
traitors,  and  then  to  bind  the  constable  and  rob  the 
house.  All  these  entries  are  burglarious,  though  there 
is  no  actual  breaking  ;  for  the  law  will  not  suffer  itself 
to  be  trifled  with  by  such  evasions,  especially  under  the 
cloak  of  legal  process.  So  if  a  servant  opens  and 
enters  his  master's  chamber  door,  with  a  felonious 
design,  or  if  any  other  person  lodging  in  the  same 
house,  or  in  a  public  inn,  opens  and  enters  another's 
door  with  such  evil  intent,  it  is  burglary.  Nay,  if 
the  servant  conspires  with  a  robber,  and  lets  him  into 
the  house  by  night,  this  is  burglary  in  both.  But  if 
a  servant,  though  pretending  to  conspire  with  the 
robber,  admits  him  for  the  purpose  of  securing  his 
arrest,  it  is  not  burglary,  either  in  the  servant  or  the 
robber ;  for  the  door  is  lawfully  open.  Where,  however, 
the  servant  has  merely,  with  the  knowledge  and  con- 
sent of  his  master,  supplied  the  robber  with  the 
means  of  breaking  into  the  house,  as  by  giving  him 
the  key,  and  the  robber  enters,  the  robber  may  be 
convicted  of  burglary  ;  for  in  this  case  he  did  not 
walk  in  at  an  open  door,  but  committed  an  actual 
breaking  {R.  v.  Chandler  [1913]  1  K.  B.  125). 

As  for  the  entry,  the  least  degree  of  it  with  any  part 
of  the  body,  or  with  an  instrument  held  in  the  hand, 
is  sufficient:  e.g.,  to  step  over  the  threshold,  to  put  a 
hand  or  hook  in  at  the  window  to  draw  out  goods,  or  a 
pistol  to  demand  money,  are  all  of  them  burglarious 
entries.     But  if  the  instrument  with  which  the  breaking 
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is  effected  happens,  in  the  course  of  the  breaking,  to 
enter  the  house,  this  is  not  a  sufficient  entry  ;  though 
it  is  otherwise  if  it  be  the  hand  or  any  part  of  the  body 
which  is  inserted,  even  though  it  be  merely  for  the 
purpose  of  completing  the  breaking. 

Entry  may  be  before  the  breaking  as  well  as  after  ; 
for,  though  there  were  once  different  opinions  upon  the 
question,  as  to  whether  the  breaking  out  of  a  house  to 
escape,  by  a  man  who  had  previously  entered  by  an 
open  door  with  intent  to  steal,  was  burglary,  this  is 
now,  as  we  have  seen,  specifically  provided  for  in  the 
Larceny  Act,  1916,  s.  25  (2).  Where  the  breaking  is 
proved,  but  not  the  entry,  the  jury  may  find  a  verdict 
of  an  attempt  to  commit  burglary,  which,  Uke 
other  attempts  to  commit  crime,  is  a  common  law 
misdemeanor  (p.  216). 

As  to  the  intent.  It  is  clear,  that  the  breaking  and 
entry  must  be  with  a  felonious  intent  ;  otherwise  it  is 
only  a  trespass.  But  such  intention  need  not  be 
actually  carried  into  execution  ;  it  is  sufficient,  if  it 
be  demonstrated  by  some  overt  act.  And,  therefore, 
such  breach  and  entry  by  night,  with  intent  to  com- 
mit a  robbery,  a  murder,  a  rape,  or  any  other  felony 
(whether  at  the  Common  Law  or  by  statute)  is  burglary, 
whether  the  intended  felony  be  actually  perpetrated 
or  not. 

Burglary  is  a  felony  punishable  with  penal  servi- 
tude for  life  (s.  25).  The  offence  may  be  tried  at  the 
Quarter  Sessions,  though  it  is  more  usually  tried  at 
the  Assizes  (s.  38). 

In  connection  with  the  crime  of  burglary,  it  may  be 
mentioned,  that  whoever  in  any  ivay  enters  a  dwelling- 
house  in  the  night,  with  intent  to  commit  a  felony 
therein,  is  guilty  of  felony,  and  punishable  with  penal 
servitude  (s.  27  (1))  ;  and  that  whoever  is  found  by 
night  armed  with  a  dangerous  or  offensive  weapon 
or   instrument,    with   intent   to    break   or   enter   any 
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building,  and  to  commit  a  felony  therein,  or  is  even 
found  by  night  in  possession,  without  lawful  excuse, 
of  any  house-  breaking  implement,  or  with  his  face 
blackened  or  disguised,  with  intent  to  commit  any 
felony,  or  is  found  by  night  in  any  building,  with  intent 
to  commit  a  felony  therein,  is  guilty  of  a  misdemeanor, 
punishable  with  penal  servitude  (s.  28),  And,  by  the 
Vagrancy  Act,  1824,  persons  found  in  possession  of 
house-breaking  implements,  whether  by  night  or  in 
the  daytime,  with  intent  to  break  into  a  building, 
are  punishable  summarily. 

VII.  Sacrilege  and  House-breaking  by  Day. 

The  former  of  these  offences  is,  by  the  Larceny  Act, 
1916,  s.  24,  placed  on  the  same  footing  in  respect  of 
punishment  as  burglary  ;  it  being  by  that  Act  pro- 
vided, that  any  one  who  breaks  and  enters  any  place 
of  divine  worship,  and  commits  a  felony  therein,  or, 
being  in  such  place,  commits  a  felony  therein,  and 
then  breaks  out  of  the  same,  at  any  time,  shall  be 
liable  to  penal  servitude  for  life.  For  this  constitutes 
the  crime  of  sacrilege  ;  and  consequently,  it  is  made 
more  penal  than  to  break  by  day  into  other  buildings. 
A  vestry  and  a  church  steeple  are  within  the  meaning 
of  the  statute. 

House-breaking  by  day,  which  is  a  felony  punishable 
with  penal  servitude,  is  committed  by  any  one  who 
(s.  26)  breaks  and  enters  any  dwelling-house,  or  building 
within  the  curtilage  thereof  and  occupied  therewith, 
school-house,  shop,  warehouse,  counting-house,  office, 
store,  garage,  pavilion,  factory,  or  workshop,  or  any 
building  belonging  to  the  King  or  to  any  Government 
(k'])arinient,  or  to  any  municipal  or  other  public 
authority,  and  commits  any  felony  therein,  or  who, 
being  in  any  such  building,  commits  any  felony  therein, 
tvnd  breaks  out  of  tlic  same,  or  who  (s.  27  (2))   breaks 
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and  enters  any  of  the  buildings  above  mentioned,  or 
any  place  of  divine  worship,  with  intent  to  commit  any 
felony  therein,  although  such  felony  is  not  effected. 


VIII.  Obtaining  by  False  Pretences. 

By  the  Larceny  Act,  1916,  s.  32,  every  person  who 
by  any  false  pretence,  and  v^ith  intent  to  defraud, 
obtains  from  another  any  chattel,  money,  or  valuable 
security,  or  causes  or  procures  any  money  to  be  paid, 
or  any  chattel  or  valuable  security  to  be  delivered,  to 
himself  or  to  any  other  person  for  the  use  or  benefit  or 
on  account  of  himself  or  any  other  person,  is  guilty  of 
a  misdemeanor,  punishable  with  penal  servitude.  To 
constitute  this  offence  there  must  be — (i)  a  false  pre- 
tence made  as  to  a  fact  that  exists  or  has  existed,  or 
is  alleged  to  exist  or  have  existed,  by  the  accused  to 
some  other  person  ;  (ii)  knowledge  on  the  part  of 
the  accused  that  the  pretence  was  false  ;  (iii)  an 
obtaining  of  money,  chattel,  or  valuable  security  by 
means  of  such  false  pretence ;  and  (iv)  an  intent 
to  defraud.  Such  false  pretences  may  be  made,  not 
only  by  words,  but  also  by  acts  or  conduct  ;  as 
where  a  person  at  Oxford,  who  was  not  a  member  of 
the  University,  fraudulently  obtained  goods  from  a 
tradesman  by  wearing  academical  attire. 

The  distinction  between  this  offence  and  larceny 
Hes  in  the  fact,  that  in  larceny  the  chattel  stolen  is 
taken  out  of  the  possession  of  the  true  owner,  either 
against  his  will  or  by  some  trick  or  other  means,  such 
as  have  already  been  described  (pp.  87-89),  but  the 
owner  does  not  intend  to  part  with  his  property  therein  ; 
while,  in  the  case  of  false  pretences,  the  owner  parts 
with  both  the  possession  and  the  property  therein 
voluntarily,  but  on  the  faith  of  the  statements  made. 
It  is,  however,  provided  by  the  Larceny  Act,  1916, 
s.  44  (4),  that  if,  upon  the  trial  of  any  person  indicted  for 
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the  offence  of  obtaining  property  by  false  pretences,  it  is 
proved  that  the  accused  stole  the  property  in  question, 
he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted 
of  obtaining  such  property  by  false  pretences. 

This  offence  was,  at  the  Common  Law,  a  misde- 
meanor punishable  with  fine  and  imprisonment  ;  but 
now,  under  the  provisions  of  the  Larceny  Act,  1916, 
s.  32,  it  is  punishable  with  penal  servitude.  The 
same  penalty  also  attaches  to  any  one  who,  with 
intent  to  defraud  or  injure  any  person,  fraudulently 
by  any  false  pretence  causes  or  induces  another  to 
execute,  make,  accept,  endorse,  or  destroy,  the  whole 
or  part  of  any  valuable  security,  or  to  write,  impress, 
or  affix  his  name,  or  that  of  any  other  person,  or  the 
seal  of  a  corporation  or  society,  upon  any  paper  or 
parchment,  in  order  that  the  same  may  be  made  or 
converted  into  a  valuable  security  (s.  32  (2)). 

It  is  important  to  remember,  that  a  promise  as  to 
future  conduct  not  intended  to  be  kept  is  not  by  itself 
a  false  pretence  within  the  statute.  And  thus,  a 
promise  to  pay  for  goods  on  delivery,  or  a  promise  to 
marry,  whereby  goods  or  money  are  obtained,  will 
not  sustain  an  indictment  for  obtaining  the  goods 
or  money  by  false  pretences.  But,  where  such  a 
promise  is  coupled  with  misrepresentations  as  to  an 
existing  fact,  this  is  a  sufficient  false  pretence  within 
the  Act. 

The  false  pretence  must  also  amount  to  some  definite 
false  representation.  Thus,  mere  exaggeration  of  the 
prosperity  of  a  business,  where  in  fact  a  business  does 
exist,  or  the  '  puffing  '  of  goods  by  a  salesman,  are  not 
in  themselves  sufficient  false  pretences.  As  was  said 
by  Erie,  C.J.,  in  R.  v.  Goss  (1860)  29  L.  J.  M.  C.  86, 
"  indefinite  praise  upon  a  matter  of  indefinite  opinion 
"  cannot  be  made  the  ground  of  an  indictment  for 
**  false  pretences." 

In    the    same    connection    may    be    mentioned    an 
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analogous  offence  under  the  Debtors  Act,  1869,  s.  13, 
viz.,  where  any  person  in  incurring  any  debt  or  liability 
obtains  credit  under  false  pretences,  or  by  means  of 
any  fraud.  This  offence  is  a  misdemeanor,  punish- 
able by  imprisonment ;  and  it  has  been  decided  that 
where  a  man  entered  a  restaurant  and  ordered  and  ate 
a  meal,  intending  all  the  time  not  to  pay  for  it,  but 
making  no  actual  representation  either  by  word  or 
conduct,  although  he  could  not  be  convicted  of  obtain- 
ing food  by  false  pretences,  he  could  be  convicted  of 
obtaining  credit  by  fraud  {R.  v.  Jones  [1898]  1  Q.  B.  119). 

By  the  Gaming  Act,  1845,  s.  17,  cheating  at  play 
in  any  game,  or  in  wagering  on  the  result  of  any  game 
or  sport,  and  winning  thereby  any  money  or  valuable 
thing  from  another  person,  is  an  offence  punishable 
in  the  same  manner  as  though  the  offender  had  ob- 
tained the  money  or  valuable  thing  by  false  pretences. 

Lastly,  the  making  of  false  or  misleading  statements 
by  money-lenders,  whereby  persons  are  fraudulently 
induced  to  borrow  money  or  agree  to  the  terms  on 
which  money  is  to  be  borrowed,  is,  by  the  Money- 
lenders Act,  1900,  s.  4,  made  a  misdemeanor  punish- 
able with  imprisonment. 

IX.  Receiving. 

Closely  connected  with  larceny  itself  is  the  offence 
of  receiving  stolen  property,  knowing  the  same  to  have 
been  stolen.  This  offence  was,  at  the  Common  Law, 
a  misdemeanor  only,  but  was  afterwards  made  felony 
by  several  statutes  since  repealed.  And  now  the 
Larceny  Act,  1916,  s.  33,  provides  that  every  person 
who  receives  any  property,  knowing  the  same  to  have 
been  stolen  or  obtained  in  any  way  whatsoever  under 
circumstances  which  amount  to  felony  or  misde- 
meanor, shall  be  guilty  of  an  offence.  Thus  the 
receiving,  not  only  of  stolen  property,  but  of  property 
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which  has  been  unlawfully  obtained  in  any  of  the  ways 
which  we  have  had  under  consideration,  is  an  offence, 
and  will  be  either  felony  or  misdemeanor,  according 
as  the  original  stealing  or  obtaining  was  a  felony 
or  misdemeanor  ;  the  maximum  punishment  in  the 
former  case  being  penal  servitude  for  fourteen  years, 
and,  in  the  latter,  seven  years.  And  the  receiving 
of  any  property,  the  steaUng  or  obtaining  of  which 
only  amounts  to  a  summary  offence,  is  punishable 
summarily.  It  is  immaterial  whether  the  goods  were 
stolen  or  obtained  in  the  United  Kingdom  or  without 
(s.  33  (4))  ;  but  the  accused  must  be  proved  to  have  had 
possession,  either  actual  or  constructive,  and  control 
over  the  goods.  The  receiver  may  be  indicted  and 
convicted  whether  the  principal  offender  has  or  has 
not  been  previously  convicted,  or  is  or  is  not  amenable 
to  justice  (s.  33  (3)). 

In  order  that  a  person  may  be  convicted  of  the 
offence  of  '  receiving,'  he  must  have  been  knowingly 
in  possession,  actual  or  constructive,  of  the  property 
stolen  or  unlawfully  obtained,  knowing  at  the  same 
time  that  the  property  had  been  so  stolen  or  obtained. 
Property  which  is  in  the  hands  of  an  innocent  agent 
or  bailee  of  the  accused  is  in  the  accused's  constructive 
possession  ;  but  a  master  cannot  be  convicted  on  a 
mere  receipt  of  such  property  by  his  servant,  without 
evidence  of  collusion.  It  must  also  be  proved  that 
the  principal  offence,  i.e.,  the  theft  or  other  obtaining, 
has  in  fact  been  committed. 

It  is  also  necessary  that,  at  the  time  he  received  the 
property,  the  accused  should  have  known  that  it  had 
been  stolen  or  otherwise  unlawfully  obtained.  The 
onus  of  proving  such  guilty  knowledge  rests  upon  the 
prosecution  ;  but  it  may  be  deduced  from  circum- 
stances accompanying  the  receipt,  or  from  subsequent 
acts  of  the  accused  person.  Thus,  if  goods  have  been 
bouglit  at  a  price  much  below  their  market  price,  if 
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the  accused  denied  possession  of  them  and  they  were 
found  secreted  on  his  premises,  or  if  he  gave  a  false 
account  of  how  they  came  into  his  possession — all 
these  are  facts  which  may  be  taken  into  account  by  a 
jury  in  considering  whether  he  had  a  guilty  knowledge 
at  the  time  of  receiving  the  property.  And  where 
recently  stolen  property  is  found  in  a  man's  possession, 
and  he  is  unable  to  give  any  satisfactory  account  of 
how  he  acquired  it,  this  is  evidence  which  will  justify 
a  conviction  for  receiving  the  property.  But  if  he 
gives  an  explanation  which  may  reasonably  be  true, 
then,  in  default  of  other  incriminating  circumstances, 
he  is  entitled  to  be  acquitted. 

In  order  to  prove  guilty  knowledge,  evidence  may 
be  given  of  the  fact  that  other  property  stolen  within 
twelve  months  preceding  the  date  of  the  ofEence 
charged  was  found  or  had  been  in  the  possession  of 
the  accused,  and  of  the  fact  that  within  five  years 
preceding  that  date  he  had  been  convicted  of  any 
offence  involving  fraud  or  dishonesty.  But  this  pro- 
vision appears  to  apply  only  to  a  charge  of  receiving 
stolen  property  (Larceny  Act,  1916,  s.  43  (1)). 

Recapitulation. 

Having  thus  completed  our  survey  of  the  law  relating 
to  larceny  and  kindred  offences,  it  may  be  convenient 
shortly  to  recapitulate  the  main  features  of  some  of 
the  offences  therein  dealt  with,  inasmuch  as  the 
distinctions  are  in  many  cases  fine  drawn,  and 
the  precise  nature  of  an  offence  not  always  to  be 
easily  ascertained. 

Larceny.- — The  owner  is  fraudulently  deprived  of  his 
goods  without  his  consent ;  the  thief  intending  at  the 
time  permanently  to  deprive  him  of  them.  A  bailee 
of  goods  can  commit  larceny  of  them  ;  as  can  a  finder 
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of  goods,  if,  at  the  time  of  finding,  he  believes  the 
owner  can  be  discovered  (pp.  85-86). 

The  owner's  consent  is  invalidated  if  it  is  obtained 
by  means  of  a  trick,  by  intimidation,  or  by  a  mistake 
on  his  part  of  which  the  obtainer  is  aware.  But  if 
the  owner  intends  to  part  with  both  possession  and 
ownership  of  the  goods,  it  is  not  larceny,  even  though 
his  intention  was  fraudulently  procured  (pp.  87-93). 

False  'pretences. — The  owner  parts  with  both  posses- 
sion and  ownership  of  the  goods ;  but  these  are  obtained 
by  fraud  (pp.  115-117). 

Embezzlement. — The  owner  is  not  in  possession  of 
the  goods  ;  but  they  are  intercepted  on  their  way  to 
him  and  appropriated  by  his  servant  (pp.  104-106). 

Fraudulent  conversion. — The  owner  is  not  in  pos- 
session of  the  goods  ;  but  the  person  in  whose  possession 
they  are  fraudulently  converts  them  to  his  own  use 
or  that  of  some  other  person  (pp.  106-108). 

Robbery. — This  is  larceny  either  from  the  person 
or  in  the  presence  of  the  owner,  accompanied  by 
violence  or  putting  in  fear. 

Burglary. — This  must  be  committed  by  night  and 
in  a  dwelling-house  ;  there  must  be  a  breaking  and  an 
intended  or  completed  felony  in  the  house  (pp.  108-1 14). 

House-breaking. — There  must  be  a  breaking  and  an 
intended  or  completed  felony  in  the  place  broken  into  ; 
but  this  place  need  not  be  a  dwelling-house,  and  the 
offence  may  be  committed  in  the  daytime  (pp.  114-115). 

Larceny  in  a  dwelling-house. — There  need  be  no 
breaking  ;  and  there  is  no  restriction  of  time.  But 
the  place  must  be  a  dwelling-house  ;  and  a  larceny 
must  be  actually  committed  (p.  101). 

Entering  a  dwelling-house  with  intent  to  commit  a 
felony.  There  need  be  no  breaking,  and  no  felony 
actually  committed  ;  but  the  place  must  be  a  dwelling- 
house,  and  the  time  must  be  the  night  (i)p.  113-114). 
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NOTE  ON  AUTHORITIES. 

[The  subjects  dealt  with  in  this  chapter  may  be  further  studied  in 
Russell,  "  Crimes  and  Misdemeanors  "  {1th  edition),  pp.  1065—1591  ; 
Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  481-707.  The 
provisions  of  the  Larceny  Act,  1916,  should  also  be  studied  with  care. 
The  following  cases  may  be  referred  to  as  illustrating  the  principles 
laid  down  in  the  various  sub-divisions  of  this  chapter : — 

The  taking  {Larceny  by  a  trick) : 

R.  V.  Patch  (1782)  1  Leach,  238. 

R.  V.  Slowly  (1873)  12  Cox,  C.  C.  269. 

R.  V.  Hands  (1887)  16  Cox,  C.  C.  188. 

R.  V.  Buckmaster  (1888)  20  Q.  B.  D.  182. 

R.  V.  Russett  [1892]  2  Q.  B.  312. 

R.  V.  Edmundson  [1912J  8  Cr.  App.  R.  107. 

The  taking  {Larceny  by  intimidation) : 

R.  V.  MacGrath  (1870)  L.  R.  1  C.  C.  R.  205. 

T'he  taking  {Larceny  under  mistake) : 

R.  V.  Middleton  (1873)  L.  R.  2  C.  C.  R.  38. 
R.  V.  Ashivell  (1885)  16  Q.  B.  D.  190. 
R.  V.  Flowers  (1886)  16  Q.  B.  D.  643. 
R.  V.  Hehir  (1895)  18  Cox,  C.  C.  267. 

The  taking  {Larceny  by  finding) : 

R.  V.  Thurborn  (1849)  1  Den.  387. 

R.  V.  Gir/de  (1868)  L.  R.  1  C.  C.  R.  139. 

i2.  V.  Mortimer  (1908)  1  Cr.  .4^^.  i?.  20. 

The  carrying  away : 

R.  V.  Lapier  (1784)  1  Leach,  320. 
ie.  V.  TayZor  [1911]  1  K.  B.  674. 

The  intent : 

R.  V.  Wade  (1869)  11  Cox  C.  C.  549. 
i?.  V.  Farnborough  [1895]  2  g.  i?.  484. 

The  property  stolen  : 

R.  V.  Tmmley  (1871)  L.  i?.  1  C.  C.  R.  315. 
R.  V.  Pe^c^i  (1878)  14  Cox,  C.  C.  116. 

Larceny  by  bailees  and  part-owners  : 

R.  V.  Hassall  (1861)  L.  db  C.  68. 

R.  V.  ^rfe?i  (1873)  12  Cox,  C.  C.  512. 

R.  V.  De  Banks  (1884)  13  Q.  B.  D.  29. 
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Embezzlement : 

a.  V.  Tite  (1861)  L.  cfe  C.  29. 
R.  V.  Bowers  (1866)  L.  R.  1  C.  C.  R.  41. 
R.  V.  Bailey  (1871)  12  Cox,  C.  C.  56. 
i2.  V.  Negus  (1873)  L.  i?.  2  C.  C.  R.  34. 

Fraudulent  conversion  : 

R.  V.  LortZ  (1905)  69  J.  P.  467. 
R.  V.  i\roeZ  [1914]  3  K.  B.  848. 
i2.  V.  Grubb  [1915]  2  iC.  £.  683. 

Burglary  and  house-breaking : 

R.  V.  Nutbroum  (1750)  i^osier,  76. 
R.  V.  Httj^Aes  (1785)  1  Leach,  406. 
i?.  V.  Davis  (1817)  i?.  <fc  i?.  322. 
R.  V.  >Smi<A  (1827)  1  Moody,  178. 

^atse  pretences  : 

R.  V.  IfooKey  (1850)  1  Den.  559. 

i2.  V.  Bryan  (1857)  Z>ears.  d-  5.  265. 

R.  V.  i^a?/Zor  (1865)  L.  R.  1  C.  C.  R.  4. 

i2.  V.  ^rdZe^  (1871)  L.  R.  1  C.  C.  R.  301. 

i2.  V.  Hazleton  (1874)  L.  i2.  2  C.  C.  R.  134. 

i?.  V.  Cooper  (1877)  2  g.  B.  D.  510. 

Edgington  v.  Fitzmaurice  (1885)  29  CA.  D.  459. 

i2.  V.  Zzrii^  [1897]  1  Q.  B.  214. 

iJ.  V.  Jones  [1898]  1  Q.  B.  119. 

i?.  V.  Carpenter  (1912)  22  Cox,  C.  C.  618. 

R.  V.  5en7ie«  (1913)  23  Cox,  C.  C.  560. 

The  most  material  portions  of  a  number  of  instructive  cases  are 
collected  together  in  Kenny,  "  Cases  on  Criminal  Law  "  (4th  edition), 
pp.  160-179;  211-369,  and  Warburton,  ''''Leading  Cases  in  the 
Criminal  Law  "  (Bth  edition),  pp.  286^20.] 
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CHAPTER  VIT. 

2.    FORGERY. 


We  now  pass  to  the  second  division  of  offences 
against  property,  in  which  we  shall  consider  the  law 
relating  to  forgery  and  the  uttering  of  forged  docu- 
ments. 

These  offences  are  now  chiefly  governed  by  the  pro- 
visions of  the  Forgery  Act,  1913.  This  Act,  though  it 
is  mainly  of  a  consolidating  character,  proceeds  upon 
a  plan  which  renders  it  necessary  to  make  certain 
considerable  changes  in  the  phraseology  of  the  subject. 

For  example,  the  older  statutes  and  text-book 
writers  used  to  define  forgery  as  '  the  making  of  a  false 
document  with  intent  to  defraud,'  or  words  to  that 
effect  ;  and,  although  there  were  certain  presumptions 
about  intent  which  were,  in  fact,  almost  conclusive 
proof  of  its  existence  in  certain  cases,  yet,  in  law,  the 
mere  making  of  a  false  document  was  not,  in  itself, 
forgery.  But  the  Forgery  Act,  1913,  s.  1  (1),  defines 
forgery,  simply,  as  the  making  of  a  false  document  in 
order  that  it  may  be  used  as  genuine,  or  the  counter- 
feiting of  a  seal  or  die  to  which  the  Act  applies ;  and 
the  mere  act  of  forgery  is  not  in  itself  a  crime,  though 
the  possession  of  a  forged  document  may  be  (s.  8). 

The  definition  by  the  Act  of  a  '  false  document  '  is 
long  and  involved  ;  but,  briefly,  it  may  be  said  to 
comprise  any  document  which,  or  any  material  part 
of  which,  piu-ports  to  be  made  by  a  person  by  whom 
it  was  not  made  or  authorised,  or  in  which  the  time 
or  place  of  making,  where  either  is  material,  or  any 
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identifying  mark  or  number,  is  falsely  stated.  A 
document  is  also  false — (i)  if  any  material  alteration 
has  been  made  in  it,  (ii)  if  any  material  part  of  it 
purports  to  be  made  by  a  fictitious  or  deceased  person, 
or  (iii)  if  it  is  made  by,  or  by  the  authority  of,  an 
existing  person,  with  the  intention  that  it  should  pass 
as  having  been  made  by  some  other  person  (s.  1  (2)), 

Forgery  with  intent  to  defraud. — To  make  forgery 
itself  a  crime,  it  is  necessary  that  it  should  have  been 
committed  with  an  intent  to  defraud  or  deceive.  In 
many  cases  the  intention  to  deceive  will  not  be  enough. 
So  we  have,  first,  a  special  class  of  cases  in  which 
forgery  with  intent  to  defraud  constitutes  the  offence 
of  felony  or  misdemeanor,  as  the  case  may  be.  These 
cases  affect  principally  : — 

(i)  wills,  codicils,  and  other  testamentary  instru- 
ments   (including    probates    and    letters    of 
administration)  ; 
(ii)  deeds,  bonds,  and  any  assignment  or  attesta- 
tion thereof  ; 
(iii)  bank-notes,   documents   of    title    to    lands    or 
goods   and   valuable   securities,    and   assign- 
ments or  endorsements  thereof  ; 
(iv)  powers  of  attorney,  and  attestations  thereof  ; 
(v)  policies  of  insurance  ;  and 
(vi)  charter-parties. 

Forgery  of  any  document  in  this  group,  with  intent 
to  defraud,  is  felony  punishable  with  penal  servitude. 
Forgery  of  an  assignment,  attestation,  or  endorsement 
is  punishable  in  the  same  way  as  forgery  of  the  docu- 
ment (s.  2). 

Finally,  forgery  of  any  other  document  is,  if  done 
with  intent  to  defraud,  a  misdemeanor,  punishable 
with  imprisonment  (s.  4  (1)). 

Forgery  with  intent  to  defraud  or  deceive. — In  other 
cases,  it  is  not  necessary  to  a  conviction  that  the 
forgery  should  have  been  committed  with  intent  to 
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defraud  ;  it  is  sufficient  if  it  is  done  with  intent  to 
defraud  or  deceive.  This  offence  may  be  committed 
in  connection  with  certain  enumerated  documents 
of  an  official  or  public  character,  or  by  the  counter- 
feiting (with  such  intent)  of  any  official  seal  or  die 
(ss.  3,  5).  Forgery,  with  such  intent,  and  in  such  cases, 
is  felony,  punishable  with  various  degrees  of  penal 
servitude,  according  to  the  nature  of  the  document, 
seal,  or  die,  as  enumerated  in  the  Act.  Forgery  of 
any  other  public  document,  if  done  with  intent  to 
defraud  or  deceive,  is  a  misdemeanor,  punishable 
with  imprisonment  (s.  4  (2)). 

The  utterer  of  any  forged  document,  seal,  or  die,  i.e., 
the  person  who  knowingly,  and  with  intent  either  to 
defraud  or  to  deceive,  according  to  the  intent  necessary 
to  constitute  the  forging  an  offence,  makes  use  of  such 
document,  and  any  accessory  or  abettor,  i.e.,  any 
person  who  assists  or  procures  the  commission  of 
criminal  forgery,  is  liable  to  the  same  punishment  as  a 
principal  offender  (ss.  6,  11). 

Kindred  offences. — Certain  acts  closely  connected 
with  the  offence  of  criminal  forgery  are  also  made 
criminal  offences  by  the  Forgery  Act,  1913.  Among 
these  are  (i)  demanding  property  under  documents 
known  to  be  forged  (s.  7),  (ii)  having  possession,  with- 
out lawful  authority  or  excuse,  of  forged  bank-notes, 
or  of  certain  forged  official  dies  or  stamps  (s.  8), 
(iii)  without  lawful  authority  or  excuse,  making  or 
knowingly  having  in  one's  possession  paper  or  other 
implements  of  criminal  forgery,  such  as  frames,  moulds, 
plates,  and  other  articles  intended  to  be  used  for  the 
perpetration  of  such  a  crime  (s.  9).  Such  offences  are 
felonies,  and  punishable  with  various  degrees  of  penal 
servitude. 

Finally,  it  is  a  misdemeanor,  knowingly  and  without 
lawful  authority  or  excuse,  to  have  in  one's  possession 
any  special  paper  used  for  making  Treasury  or  London 
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County  bills,  or  any  revenue  paper  (before  such  paper 
has  been  issued  for  public  use),  or  any  die  peculiarly 
used  in  the  manufactiu'e  of  any  such  paper.  And, 
both  in  this  case  and  in  the  cases  of  possession  of 
forged  bank-notes,  dies,  or  stamps,  and  the  making 
or  possession  of  implements  of  forgery,  the  onus  of 
proving  lawful  authority  or  excuse  lies  on  the  accused 
person  (ss.  8,  10). 

The  Act  contains  provisions  for  the  issue  of  search- 
warrants  to  search  for  forged  bank-notes,  dies,  and 
other  implements  of  forgery,  and  for  the  defacing  or 
destruction  of  things  seized  under  such  a  warrant 
(s.  16). 

By  the  Merchandise  Marks  Act,  1887,  it  is  provided 
(among  other  things),  that  every  person  who  forges 
any  trade-mark,  or  who  falsely  applies  to  goods  any 
trade-mark,  or  any  mark  so  nearly  resembling  a  trade- 
mark as  to  be  calculated  to  deceive  ;  or  who  makes 
any  die,  block,  machine,  or  other  instrument,  for  the 
purpose  of  forging,  or  of  being  used  for  forging,  a  trade- 
mark ;  or  who  applies  any  false  trade  description  to 
goods  ;  or  who  disposes  of,  or  has  in  his  possession, 
any  die,  block,  machine,  or  other  instrument  for  the 
purpose  of  forging  a  trade-mark  ;  or  who  causes  any 
of  these  things  to  be  done — shall,  subject  to  the  pro- 
visions of  the  Act,  and  unless  he  proves  that  he  acted 
without  intent  to  defraud,  be  guilty  of  an  offence 
against  the  Act,  and  liable  to  imprisonment  (s.  2  (7)). 

Furthermore,  every  person  selling  or  exposing,  or 
having  in  his  possession  for  sale,  or  for  any  purpose 
of  trade  or  manufacture,  any  goods  or  things  to  which 
any  forged  trade-mark  or  false  trade  description  is 
applied,  or  to  which  any  trade-mark,  or  markso nearly 
resembling  a  trade-mark  as  to  be  calculated  to  deceive, 
is  falsely  applied,  is  guilty  of  an  offence  against  the 
Act,  punishable  })y  imprisonment  ;  unless  he  proves 
(i)  that  he  lias  taken  all  reasonable  precautions  against 


CHAP.    VII. — ^FORGERY.  127 

committing  such  an  offence,  and  had  no  reason  to 
suspect  the  genuineness  of  the  mark  or  trade  descrip- 
tion ;  (ii)  that  on  demand  made  by  or  on  behalf  of 
the  prosecutor  he  gave  all  information  in  his  power 
with  respect  to  the  persons  from  whom  he  obtained 
such  goods  or  things,  or  (iii)  that  he  acted  innocently 
(s.  2  (2)). 

By  the  Merchant  Shipping  Act,  1894,  provision  is 
made  for  the  punishment  of  a  person  forging  any  of 
the  various  documents  relating  to  ships,  shipping,  and 
seamen,  prescribed  by  that  Act ;  and  the  Official 
Secrets  Act,  1920,  deals  with  the  forging  of  passports 
and  other  official  documents,  dies,  seals,  and  stamps. 


NOTE  ON  AUTHORITIES. 

[The  student  should  carefully  study  the  provisions  of  the  Forgery 
Act,  1913,  and  may  also  refer  to  Archbold,  "  Criminal  Pleading  " 
{25th  edition),  pp.  770-807. 

The  following  cases  illustrate  some  main  principles  : — 

R.  V.  Gloss  (1858)  Dears.  <k  B.  460  ;  27  L.  J.  {M.  C.)  54  ;  7  Cox, 

C.  G.  494. 
ii;.  V.  Ritson  (1869)  L.  R.  1  C.  C.  R.  200  ;   39  L.  J.  {31.  C.)  10  ; 

11  Cox,  C.  C.  352. 
R.  V.  Martin  (1879)  5  Q.  B.  D.  34. 
R.  V.  RiUy  [1896]  1  Q.  B.  309  ;  65  L.  J.  {M.  C.)  74  ;  18  Cox,  C.  C. 

285. 

In  regard   to   trade-marks   and  false   trade  descriptions,  reference 
may  he  made  to  : — 

Kerly,  "  Trade  Marks,''  or 
Sebastian,  "  Trade  Marks.'''''\ 
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CHAPTER  VIII. 

3.    FRAUD    AND    FALSIFICATION. 


The  provisions  of  the  Perjury  Act,  1911  (p.  175),  the 
Forgery  Act,  1913  (Chapter  VII.),  and  the  Larceny 
Act,  1916  (Chapter  VI.),  which  consohdated  the  law 
relating  to  perjury,  forgery,  larceny,  and  kindred 
offences,  left  untouched  a  number  of  enactments 
dealing  with  offences  which,  though  the  element  of 
falsity  or  fraud  was  present,  could  not  properly  be 
regarded  as  falling  within  the  scope  of  these  Acts.  It 
may  be  anticipated  that  they  will  in  the  near  future 
be  collected  together  in  a  further  consolidating  Act  ; 
but,  in  the  meantime,  it  is  necessary  to  consider 
briefly  the  chief  offences  falling  within  this  category, 
which  may  conveniently  be  grouped  together  under 
the  heading  of  Fraud  and  Falsification. 

I.  Personation. 

To  personate  another  with  a  fraudulent  purpose 
was  an  indictable  misdemeanor  at  the  Common  Law, 
if  it  amounted  to  a  common  law  cheat  effected  by  a 
deceitful  and  illegal  practice  ;  and  various  Acts  of 
Parliament  have  dealt  with  the  personation  of  sailors 
and  soldiers  in  order  fraudulently  to  obtain  their 
pay  or  pensions,  and  of  the  owners  of  stocks  and 
shares. 

Finally,  the  False  Personation  Act,  1874,  provides 
that  every  person  who,  with  intent  fraudulently  to 
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obtain  any  property  whatever,  personates  any  person,  or 
the  heir,  executor,  or  other  representative  of  any  person, 
shall  be  guilty  of  felony  and  liable  to  penal  servitude. 
The  personation  of  bail,  etc.,  that  is  to  say,  the 
acknowledgment  thereof  in  the  name  of  another 
person  before  a  court  or  authorised  person,  is  made 
felony  by  the  Forgery  Act,  1861,  s.  34,  and  is  punish- 
able with  penal  servitude. 


II.  Fraudulent  Destruction  and  Concealment 
OF  Documents. 

We  have  already  considered  the  offences  of  stealing 
and  of  forging  documents.  Sometimes,  however, 
documents  are  fraudulently  dealt  with,  without  any 
theft  or  forgery  taking  place ;  and  the  Legislature  has 
made  provision  against  the  fraudulent  destruction, 
mutilation,  or  concealment  of  certain  classes  of 
documents.  Thus,  by  the  Larceny  Act,  1861,  s.  29, 
it  is  made  a  felony,  punishable  with  penal  servitude, 
fraudulently  to  destroy,  cancel,  obliterate,  or  conceal 
the  whole  or  any  part  of  any  will  or  other  testamentary 
instrument,  or  any  valuable  security  ;  and,  by  the 
Forgery  Act,  1861,  ss.  36,  37,  as  supplemented  by  the 
various  Acts  dealing  with  births,  marriages,  deaths, 
and  cremations,  the  destruction,  defacing,  injury,  or 
concealment  of  any  of  the  registers  kept  for  this  pur- 
pose, or  of  any  certified  copies  thereof,  is  also  made 
felony  punishable  in  a  similar  manner.  Similar 
provisions  are  also  in  force  regarding  the  fraudulent 
destruction  or  mutilation,  by  directors  and  other 
officers  of  a  public  company,  of  the  books  of  the 
company,  and  by  clerks  and  servants  of  the  books 
and  accounts  of  their  employers. 

Lastly,  the  fraudulent  removal  from  their  place  of 
deposit  of  legal  documents,  or  of  documents  belong- 
ing to  the  public  services,  and   the  mere  malicious 
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destruction,  cancellation,  obliteration,  or  injury  of 
such  documents,  without  any  fraudulent  intent,  is  a 
felony  under  the  Larceny  Act,  1861,  s.  30,  and  punish- 
able with  penal  servitude. 

III.  Falsification  and  False  Entry. 

By  the  Falsification  of  Accounts  Act,  1875,  if  a  clerk, 
officer,  or  servant,  with  intent  to  defraud,  alters  or 
falsifies  a  book,  paper,  writing,  valuable  security,  or 
account  belonging  to  or  in  the  possession  of  his 
employer,  or  which  has  been  received  by  him  for  or  on 
behalf  of  his  employer  ;  or  if,  with  such  intent,  he 
makes  a  false  entry,  or  omits  or  alters  any  material 
particular  therein — he  is  guilty  of  a  misdemeanor, 
and  liable  to  penal  servitude. 

And  the  making  of  false  entries  or  alterations  in  the 
books  of  account  of  the  Bank  of  England  in  which 
the  accounts  of  the  owners  of  stock,  annuities,  or  other 
public  funds  transferable  at  the  Bank  of  England  are 
kept,  or  the  falsification  of  any  of  such  accounts,  or 
the  transfer  of  any  share  or  interest  in  such  stock, 
annuity,  or  public  fund  into  the  name  of  a  person  who 
is  not  the  true  owner,  in  each  of  the  above  cases  with 
intent  to  defraud,  is  by  the  Forgery  Act,  1861  s.  6, 
made  felony  punishable  with  penal  servitude. 

Directors  and  other  officers  of  public  companies  who, 
with  intent  to  defraud,  falsify  or  make  false  entries  in 
the  books  of  the  company,  or  keep  fraudulent  accounts, 
are  by  the  Larceny  Act,  1861,  s.  82,  made  guilty  of 
a  misdemeanor  and  punishable  with  penal  servitude. 

The  offence  of  falsification  of  accounts  and  making 
false  entries  in  many  cases  amounts  to  forgery,  and 
is  in  all  cases  closely  akin  to  this  ofl'ence.  It  is  also, 
when  committed  by  a  clerk  or  servant,  a  complementary 
offence  to  that  of  embezzlement,  and  can  be  charged 
when  money  has  been  received  by  the  servant  of  a 
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tradesman  from  a  customer  on  behalf  of  his  master, 
and,  though  evidence  is  lacking  that  he  has  appro- 
priated it,  nevertheless  he  has  failed  to  credit  the 
customer  with  the  amount.  It  is,  however,  necessary 
for  the  Jury  to  be  satisfied  that  the  omission  was 
fraudulent  ;  though  the  fraudulent  intent  will  generally 
be  inferred  if  the  omission  is  shown  to  be  wilful. 

A  person  may  be  guilty  of  making  a  false  entry, 
even  though  the  entry  has  not  been  made  by  him,  if 
he  has  wilfully  and  fraudulently  procured  a  fellow- 
servant,  acting  innocently,  to  make  the  entry  {R.  v. 
Butt  (1884)  15  Cox,  C.  C.  564).  And  a  taxicab  driver, 
employed  on  the  condition  that  he  should  receive  a 
proportion  of  the  takings  as  indicated  by  the  taxi- 
meter, who  drove  customers  without  setting  the  taxi- 
meter in  motion,  and  thus  made  a  false  return  of  his 
takings,  was  found  guilty  of  falsifying  the  accounts 
which  he  returned  to  his  employer  {R.  v.  Solomons 
[1909]  2  K.  B.  890). 

In  addition  to  the  above  offences,  in  which  proof  of 
an  intention  to  defraud  is  essential,  the  falsification  of, 
or  making  of  false  entries  in,  a  number  of  registers 
which  are  required  by  law  to  be  kept,  has,  by  various 
statutes,  been  made  punishable,  if  committed  wilfully, 
whether  any  intent  to  defraud  existed  or  not.  Thus, 
the  making  of  false  entries  in  registers  of  births, 
baptisms,  marriages,  deaths,  and  cremations,  is  a 
felony  punishable  with  penal  servitude,  while  falsifica- 
tion of  the  registers  of  medical  practitioners,  chemists, 
dentists,  veterinary  surgeons,  and  the  like,  or  the 
making  of  false  entries  in  log  books,  is  a  misdemeanor 
punishable  with  imprisonment. 

IV.  False  Certification,  etc. 

It  is  by  various  statutes  made  the  duty  of  certain 
officers  to  provide  certificates  or  certified  copies  of 
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entries  in  public  or  other  documents  ;  and,  where  this 
is  the  case,  provision  is  also  made  for  the  punishment 
of  those  who  knowingly  give  false  certificates.  Thus, 
to  certify  that  a  writing  is  an  authentic  copy  of  a 
pubhc  record  or  record  of  a  court  of  justice,  or  of  a 
register  of  birth,  baptism,  marriage,  death,  burial,  or 
cremation,  knowing  that  it  is  a  false  copy,  is  a  felony 
punishable  mth  penal  servitude.  And  by  the  Cre- 
mation Act,  1902,  any  person  who,  with  a  view  to 
procuring  the  burning  of  any  human  remains,  signs 
or  utters  a  false  certificate,  or  makes  any  false  repre- 
sentation, is  guilty  of  a  misdemeanor  and  hable  to 
imprisonment. 

And  the  wilful  making  of  false  written  statements 
and  representations,  in  circumstances  which  do  not 
amount  to  an  offence  under  the  statute  dealing  with 
perjury  (p.  176),  is  provided  for  in  a  number  of  cases  by 
various  Acts  of  Parliament.  Thus,  for  a  director  of  a 
public  company  to  publish  false  statements  with  the 
intention  of  deceiving  or  defrauding  shareholders,  or 
of  inducing  persons  to  become  shareholders,  is  to  be 
guilty  of  felony  punishable  under  the  Larceny  Act, 
1861,  with  penal  servitude.  Persons  who  give  false 
copies  of  the  rules  of  a  trade  union  or  a  friendly  society 
to  members  or  prospective  members  thereof,  with  intent 
to  mislead  or  defraud,  are,  by  the  Trade  Union  Act, 
1871,  s.  18,  and  the  Friendly  Societies  Act,  1896, 
s.  87,  guilty  of  a  misdemeanor  punishable  with  im- 
prisonment. And  various  other  Acts,  such  as  those 
dealing  with  lunacy,  employment  in  coal  mines, 
explosives,  &c.,  contain  similar  provisions,  subjecting 
the  offender  to  the  like  punishment. 

Finally,  false  representations  for  the  purpose  of 
obtaining  pensions  and  other  similar  payments  are 
by  various  statutes  made  misdemeanors,  punishable, 
according  to  the  gravity  of  the  offence,  with  penal 
servitude  or  imprisonment. 
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V.  Frauds  in  Connection  with  Land. 

By  the  Law  of  Property  Amendment  Act,  1859,  s.  24 
(amended  by  the  Law  of  Property  Amendment  Act, 
1860,  s.  8),  any  seller  or  mortgagor  of  land,  or  of  chattels 
real  or  personal,  or  of  choses  in  action,  conveyed  or 
assigned  to  a  purchaser  or  mortgagee — or  the  soUcitor 
or  agent  of  such  seller  or  mortgagor — who  (with  intent 
to  defraud)  conceals  any  settlement,  deed,  will,  or  other 
instrument  material  to  the  title,  or  any  incumbrance, 
from  the  purchaser  or  mortgagee,  or  falsifies  any 
pedigree  upon  which  the  title  depends,  is  guilty  of  a 
misdemeanor,  punishable  with  imprisonment.  But  no 
prosecution  for  this  offence  is  to  be  commenced  with- 
out the  sanction  of  the  Attorney  or  Sohcitor-General. 

The  fraudulent  suppression  or  concealment  of 
documents  in  the  course  of  proceedings  under  the 
Declaration  of  Title  Act,  1862,  or  the  Land  Transfer 
Act,  1875,  and  the  fraudulent  procurement  of  any 
entry  or  erasure  in  the  registers  kept  under  the  Land 
Transfer  Act,  1875,  is  a  misdemeanor  punishable  with 
imprisonment. 

VI.  False  Marks  and  Permits. 

Certain  marks  are  authorised  by  law  for  the  marking 
of  gold  and  silver  plate  and  wares  ;  and  not  merely 
the  forging  of  such  marks,  but  also  the  transposition 
of  genuine  marks,  or  their  removal  for  the  purpose  of 
affixing  them  either  on  other  gold  and  silver  plate  or 
wares,  or  on  wares  of  base  metal,  or  the  affixing  of  such 
marks  after  they  have  been  removed,  are,  by  the  Gold 
and  Silver  Wares  Act,  1844,  made  felonies  punishable 
with  penal  servitude. 

And,  similarly,  the  fraudulent  printing,  removal,  or 
mutilation  of  revenue  stamps,  or  the  erasure  of  writing 
upon  them,  is  a  felony  made  punishable  with  penal 
servitude  by  the  Stamp  Duties  Management  Act,  1891. 
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The  Excise  Permit  Act,  1831,  provides  penalties 
in  the  case  of  excise  officers  granting  false  permits,  or 
committing  other  similar  offences  in  fraud  of  the 
revenue. 

VII.  Post-Office  Offences. 

The  various  provisions  dealing  Tvith  offences  in  relation 
to  the  Post  Office  are  contained  in  the  Post  Office  Act, 
1908.  We  have  already  seen  (p.  101)  that  the  stealing 
of  a  mail-bag  or  a  postal  packet  is  a  form  of  aggravated 
larceny.  The  Act  further  makes  it  an  offence  to  stop 
a  mail  with  intent  to  rob  or  search  it,  unlawfully  to 
open  a  mail  bag  or  remove  a  postal  packet  therefrom, 
or  for  an  officer  of  the  Post  Office  to  destroy  or  secrete 
a  postal  packet  in  course  of  transmission  by  post  or  to 
issue  a  money  order  with  a  fraudulent  intent.  Each 
of  these  offences  is  a  felony  punishable  with  penal 
servitude  (ss.  50,  51,  55,  56,  58). 

Further,  the  fraudulent  retention,  or  the  wilful 
secretion  or  detention,  by  any  person,  of  a  postal 
packet  which  has  been  wrongly  delivered  to  him,  or 
has  been  found  by  him  or  any  other  person,  is  a  mis- 
demeanor punishable  with  imprisonment  (s.  53).  And 
to  open  such  a  postal  packet  with  intent  to  injure 
anyone,  or  to  do  any  act  which  will  impede  its  due 
delivery,  is  similarly  punishable  (s.  54).  Further 
provisions  of  the  statute  deal  with  the  summary 
prosecution  of  persons  in  the  employ  of  the  Post 
Office  for  grave  derelictions  of  duty  (s.  57). 

VIII.  Bankruptcy  Offences. 

The  Bankruptcy  Act,  1914,  which  consolidates  the 
law  on  the  subject  of  bankruptcy,  provides  for  the 
punishment  of  a  number  of  offences  committed  by 
bankrupts  in  fraud  of  their  creditors.  These  offences 
are  set  out  in  sections  154  to  IGO  of  the  Act,  which 
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makes  them  misdemeanors,  and  in  one  case  felony, 
punishable  with  imprisonment.  A  list  of  these  offences 
has  already  been  given  in  connection  with  Bankruptcy 
Procedure  (Vol.  III.,  pp.  657-658),  but  special  reference 
may  here  be  made  to  the  provision,  that  where  an  un- 
discharged bankrupt,  either  alone  or  jointly  with  any 
other  person,  obtains  credit  to  the  extent  of  ten  pounds 
or  upwards  from  any  person,  without  informing  that 
person  that  he  is  an  undischarged  bankrupt,  or  engages 
in  any  trade  or  business  under  a  name  other  than  that 
under  which  he  was  adjudicated  bankrupt,  without 
disclosing  to  all  persons  with  whom  he  enters  into 
any  business  transaction  the  name  under  which  he  was 
adjudicated  bankrupt,  he  is  guilty  of  a  misdemeanor. 

We  have  already  seen  (p.  117)  that,  under  the 
Debtors  Act,  1869,  any  person,  whether  a  bankrupt  or 
not,  who,  in  incurring  any  debt  or  liability,  obtains 
credit  under  false  pretences  or  by  means  of  any  other 
fraud,  is  guilty  of  a  misdemeanor.  This  Act  further 
makes  it  an  offence  (s.  13)  for  any  person,  whether  a 
bankrupt  or  not,  to  make  any  gift,  delivery,  or  transfer 
of,  or  charge  on,  his  property,  with  intent  to  defraud 
his  creditors,  or,  with  the  like  intent,  to  conceal  or 
remove  any  part  of  his  property,  either  after  or  w  ithin 
two  months  before  the  date  of  any  unsatisfied  judgment 
obtained  against  him. 

In  all  these  cases,  an  intent  to  defraud  is  necessary 
to  constitute  the  offence  ;  and,  to  prove  this  intent 
and  negative  the  defence  of  mistake,  evidence  may  be 
given  of  similar  acts  committed  at  a  period  immediately 
preceding  the  date  of  the  offence  charged  (R.  v.  Wyatt 
[1904]  1  K.  B.  188). 

IX.  Cheating. 

Finally,  allusion  may  be  made  to  the  practice  of 
criminal  cheating  in  trade  generally,  which  is  an  offence 
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at  the  Common  Law,  though  numerous  statutes  have 
been  passed  in  regard  thereto,  appUcable  to  particular 
businesses.  And  indeed,  the  offence,  already  con- 
sidered (p.  126),  of  seUing  articles,  knowing  any  trade 
marks  thereon  to  be  counterfeited,  is  reducible  to  this 
head  of  cheating  ;  as  is  also  the  offence  of  selling  by 
false  weights  and  measures.  But  it  seems  that,  to 
constitute  a  criminal  cheat  at  the  Common  Law,  there 
must  be  unfair  dealing  which  affects,  or  may  affect, 
the  public  at  large,  and  not  merely  a  specified  individual, 
and  use  must  be  made  of  some  deceitful  practice,  or  of 
some  false  weight,  measure,  or  token.  The  offence  is  a 
misdemeanor  punishable  with  imprisonment. 
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CHAPTER  IX. 

4.    ARSON    AND    MALICIOUS   DAMAGE. 


Under  the  heading  of  Offences  against  Property 
there  come  ;  lastly,  those  acts  which  consist  in  the  com- 
mission of  malicious  damage  to  property.  Of  these 
the  most  important  is  the  offence  of  Arson. 

I.  Arson. 

Arson  is  at  the  Common  Law  the  malicious  and 
wilful  burning  of  the  house  or  out-house  of  another 
man.  This  is  a  felony  of  very  great  malignity,  and 
much  more  pernicious  to  the  pubhc  than  simple  theft ; 
because  of  the  terror  and  confusion  which  necessarily 
attend  it,  and  also,  because,  in  simple  theft,  the  thing 
stolen  only  changes  its  master,  whereas,  by  burning, 
the  very  substance  of  the  thing  is  destroyed,  and  for 
ever  lost.  Arson  is,  in  fact,  frequently  more  destruc- 
tive than  murder  itself.  For  murder,  atrocious 
as  it  is,  seldom  extends  beyond  the  felonious  act 
designed  ;  whereas  fire  too  frequently  involves  in  one 
common  calamity  persons  unknown  to  the  incendiary, 
and  not  intended  to  be  hurt  by  him,  and  friends  as 
well  as  enemies. 

By  the  Common  Law,  not  only  the  bare  dwelling- 
house,  but  all  out-houses  that  are  parcel  thereof,  though 
not  of  necessity  contiguous  thereto,  or  under  the  same 
roof,  as  barns  and  stables,  may  be  the  subject  of 
arson.     The  offence  may   be  committed  by  wilfully 
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setting  fire  to  one's  own  house,  if  one's  neighbour's 
house  is  thereby  also  burnt  ;  but,  at  the  Common 
Law,  it  is  a  misdemeanor  only  for  a  person  to  burn  his 
own  house,  if  no  other  house  is  set  on  fire,  even  though 
the  fire  was  kindled  with  intent  to  burn  another's 
house.  The  Common  Law  has,  however,  been  sup- 
plemented by  the  provisions  of  the  Malicious  Damage 
Act,  1861,  ss.  1-6,  which  make  it  a  felony,  punishable 
with  penal  servitude,  unlawfully  and  maliciously  to 
set  fire  to  any  building  whatsoever,  public  or  private, 
domestic  or  industrial ;  and,  where  there  is  an  intent 
to  defraud  or  injure  any  other  person,  it  is  immaterial 
whether  the  building  was  in  the  possession  of  the 
offender  or  not.  And  the  Act  further  makes  provision 
(ss.  7,  8)  for  attempts  to  fire  buildings,  or  setting  fire 
to  anything  which  is  in,  against,  or  under  a  building. 
And  the  malicious  firing  of  any  stack  of  vegetable 
produce  or  coals,  or  of  any  mine  of  fuel,  or  of  any  ship, 
ranks  as  arson,  and  is  punishable  with  penal  servitude. 
Where  the  offence  is  committed  in  resj)ect  of  any  of 
the  King's  vessels  of  war,  dockyards,  arsenals,  or  stores, 
the  offender  is  liable  to  the  punishment  of  death. 

A  bare  attempt,  e.g.,  by  actually  setting  fire  to  a 
house,  unless  the  house  is  absolutely  burnt,  does  not 
fall  within  the  description  of  incendit  et  combussit, 
which  were  the  words  antiently  necessary  in  all  indict- 
ments of  this  sort ;  but  the  burning  and  consuming  of 
any  part  is  sufficient,  though  the  fire  be  afterwards 
extinguished.  Unless  something  is  consumed  by  fire, 
however,  there  is  no  arson,  though  no  flame  need 
be  visible  ;  charring,  but  not  mere  scorching,  being 
sufficient.  Also  the  burning  must  be  malicious,  i.e., 
intentional ;  otherwise  it  is  only  a  trespass.  And, 
therefore,  no  burning  through  negligence  or  mis- 
chance amounts  to  arson.  But  absence  of  malice  or 
spite  against  the  owner  or  occupier  of  a  building  is  no 
defence,  if  the  firing  be  intentional. 
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II.  Malicious  Damage 

is  another  species  of  injury  to  private  property. 
This  is  such  as  is  done,  not  animo  furandi,  or  with  an 
intent  of  gaining  by  another's  loss  ;  but  either  out  of  a 
spirit  of  wanton  cruelty  or  mischief,  or  from  a  spirit  of 
revenge.  A  man  is  said  to  act  maliciously  in  this 
connection  when  he  intended  to  do  the  unlawful  act 
with  which  he  is  charged,  or  when  such  act  is  the 
necessary  consequence  of  some  other  criminal  act  in 
which  he  was  engaged,  or  when  the  act  charged  was 
the  probable  result  of  the  act  contemplated  by  the 
accused,  who  either  foresaw,  or  ought  to  have  foreseen, 
the  consequence,  and  yet  persisted  in  the  unlawful 
act  in  which  he  was  engaged.  Malice  may  be  inferred 
from  the  commission  of  a  reckless  and  cruel  act, 
although  the  doer  may  not  have  had  the  intention  of 
causing  injury  ;  and  it  is  to  be  noted  that  it  is  im- 
material whether  the  offence  is  committed  with  an 
intention  to  injure  the  owner  of  the  property  or  not. 
The  subject  of  mahcious  damage  is  dealt  with  by 
the  Mahcious  Damage  Act,  1861,  which  makes  specific 
provision  against  malicious  injuries  to  various  classes 
of  property,  such  as  houses,  ships,  mines,  railways, 
bridges,  river  banks,  goods  in  process  of  manufacture, 
machinery,  and  the  like.  Provision  has  also  been  made 
by  the  Explosive  Substances  Act,  1883,  in  regard  to 
damage  caused  by  explosives.  In  most  of  these  cases 
the  offence  amounts  to  felony  ;  and  the  offender  is 
liable  to  severe  punishment.  The  kiUing  or  maiming 
of  cattle  is  also  a  felony  ;  whUe  similar  injury  to  other 
animals  is  made  punishable  on  summary  conviction. 
Furtlicr  provisions  with  regard  to  animals  have  been 
made  by  the  Cruelty  to  Animals  Act,  1876,  and  the 
Protection  of  Animals  Act,  1911.  Malicious  damage 
to  trees,  plants,  garden  produce,  and  fences  is  also 
specifically  jii'ovidcd  for,  the  offence  being  dealt  with 
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summarily,  except  in  cases  of  a  serious  nature.  Finally, 
the  Act  contains  a  general  provision  (s.  51)  that 
malicious  damage  to  any  real  or  personal  property, 
not  specifically  made  an  offence,  shall  be  a  misdemeanor 
punishable  with  imprisonment,  or,  if  the  damage  be 
committed  by  night,  with  penal  servitude  ;  while 
the  Criminal  Justice  Administration  Act,  1914,  provides 
(s.  14)  summary  penalties  of  fine  or  imprisonment  for 
similar  offences,  whether  committed  maliciously  or 
even  wilfully,  and  directs  that,  where  the  damage  done 
does  not  exceed  the  sum  of  five  pounds  in  value,  the 
offender  shall  be  dealt  with  summarily. 

This  general  provision  of  the  Malicious  Damage  Act, 
18G1,  does  not,  however,  extend  to  any  case  where  the 
accused  party  acts  under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  do  the  act  complained 
of,  and  does  no  more  damage  than  is  reasonably 
necessary  for  the  assertion  of  the  right. 
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CHAPTER  X. 

OFFENCES   AGAINST   KING   AND    GOVERNMENT. 


We  have  now  to  consider  those  offences  which  affect 
men,  not  in  their  capacity  of  individuals  and  in  respect 
of  their  persons  or  property,  but  in  their  capacity  of 
members  of  the  State,  and  in  respect  of  those  rights 
which  are  common  to  all  the  subjects  of  the  realm. 

These  offences,  which  may  generically  be  described 
as  offences  against  public  order,  both  internal  and 
external,  may  conveniently  be  divided  into  (i)  offences 
against  the  King  and  Government  ;  (ii)  offences 
against  religion  ;  (iii)  offences  against  public  justice  ; 
(iv)  offences  against  the  public  peace  ;  (v)  offences 
against  public  health,  convenience,  and  morals  ;  and 
(vi)  offences  against  the  law  of  nations. 

And  first  we  will  deal  with  offences  against  the 

KING  AND  GOVERNMENT. 

I.  First  and  foremost  of  these,  is  treason.  Treason 
imports,  in  general,  a  betraying,  treachery,  or  breach 
of  faith,  and  formerly  might  be  committed  either 
by  a  breach  of  the  faith  or  allegiance  due  to  the 
King  from  his  subjects,  or  by  a  breach  of  that  due  to  a 
subject  from  an  inferior.  In  the  former  case,  it  was 
known  as  '  high  treason,'  in  the  latter  as  '  petit  treason.' 
In  '  petit  treason  '  it  was  necessary  that  the  breach  of 
faith  should  amount  to  the  actual  killing  of  the  superior ; 
and,  since  1828,  petit  treason  as  such  has  ceased  to 
exist,  being  regarded  as  ordinary  murder  (p.  60). 
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At  the  present  day,  therefore,  the  crime  of  treason 
is  confined  to  what  was  formerly  known  as  '  high 
treason,'  the  essence  of  which  lies  in  the  violation  of 
the  allegiance  which  is  owed  to  the  King.  The  allegi- 
ance is  owed  by  the  subjects  of  the  King,  wherever  they 
may  be  ;  and  a  subject  may  violate  his  allegiance  in  a 
foreign  country  no  less  than  in  his  own  country. 
Allegiance  is  also  due  from  an  alien  living  in  this 
country  and  receiving  the  protection  of  its  laws,  so 
long  as  he  is  resident  here  ;  even  if  the  State  to  which 
he  belongs  is  at  war  with  the  King  (local  allegiance). 
And  as  treason  is  the  highest  crime  which  (considered 
as  a  member  of  the  community)  any  man  can  jjossibly 
commit,  it  ought  therefore  to  be  the  most  precisely 
ascertained  ;  for  if  the  crime  of  treason  were  indeter- 
minate, this  alone  would  make  any  government 
arbitrary.  And  yet  by  the  antient  Common  Law,  a 
great  latitude  was  left  in  the  breasts  of  the  Judges,  to 
determine  what  was  treason,  or  not  so  ;  and,  on  account 
of  the  multitude  of  constructive  treasons  which  there- 
fore arose,  the  Treason  Act,  1351  (25  Edw.  III.  st.  5, 
c.  2),  was  passed,  for  the  purpose  of  defining  what 
offences  should  for  the  future  be  held  to  be  treason. 
By  that  statute  the  crime  of  high  treason  was  declared 
to  consist  of  seven  distinct  species,  of  which  five 
remain  treasonable  at  the  present  day,  to  wit  : 

1.  "When  a  man  doth  compass  or  imagine  the 
"  death  of  our  lord  the  King,  of  our  lady  his  Queen, 
"  or  of  their  eldest  son  and  heir."  Under  this  descrip- 
tion, a  Queen  regnant  is  within  the  words  of  the  Act, 
being  invested  with  royal  power,  and  as  much  entitled 
to  the  allegiance  of  her  subjects  as  if  she  had  been  a 
King  ;  but  the  husband  of  such  a  Queen  is  not  com- 
prised within  these  words,  and  therefore  no  treason 
can  be  committed  against  him.  The  King  here 
intended  is  the  king  in  possession,  without  any  respect 
to  his  title  ;  for  it  is  held  that  a  king  de  facto,  and  not 
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de  jure,  or,  in  other  words,  an  usurper  that  has  got 
possession  of  the  tlirone,  is  a  King  within  the  meaning 
of  the  statute.  And  therefore  treasons  committed 
against  Henry  the  Sixth  were  punished  under  Edward 
the  Fourth  ;  though  all  the  line  of  Lancaster  had  been 
previously  declared  usurpers  by  Act  of  Parliament. 
On  the  other  hand,  the  most  rightful  heir  of  the  Crown, 
or  King  de  jure,  but  not  de  facto,  who  has  never  had 
plenary  possession  of  the  throne — as  was  the  case  of 
the  House  of  York,  during  the  three  reigns  of  the  line 
of  Lancaster — is  not  a  King  against  whom  treasons, 
within  this  statute,  may  be  committed.  For  the 
11  Hen.  VII.  (1495)  c.  1,  which  was  declaratory  of  the 
Common  Law,  pronounced  all  subjects  excused  from 
any  penalty  or  forfeiture,  who  assisted  and  obeyed  a 
King  de  facto,  and  thereby,  in  effect,  excused  all  opposi- 
tion to  a  king  merely  de  jure.  Also,  a  king  who  has 
resigned  his  crown,  is,  according  to  Sir  M.  Hale,  no 
longer  the  object  of  treason.  And  the  same  rule 
holds  in  case  the  King  abdicates  the  government,  or, 
by  actions  subversive  of  the  Constitution,  virtually 
renounces  the  authority  which  he  claims  by  the  Con- 
stitution; since,  when  the  fact  of  abdication  is  once 
established  and  determined  by  the  proper  judges,  the 
consequence  necessarily  follows  that  the  throne  is 
thereby  vacant,  and  he  is  no  longer  King. 

Let  us  see  next  what  is  a  compassing  or  imagining 
the  death  of  the  King,  &c.  These  are  synonymous 
terms  ;  for  the  word  compass  signifies  tlie  purpose  or 
design,  and  not,  as  in  common  speech,  the  carrying 
such  design  into  effect.  Therefore,  an  accidental 
stroke,  which  may  mortally  wound  the  King,  per 
infortunium  and  without  any  traitorous  intent,  is  no 
treason.  But  this  compassing  or  imagining  must  be 
demonstrated  by  some  open  or  overt  act ;  and  the 
statute  expressly  requires  that  the  accused  "  be  thereof, 
"  upon  sufficient  proof,  attainted  of  some  open  act." 
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An  open  or  overt  act  has  been  defined  by  Alderson,  B., 
as  "  any  act,  measure,  course,  pr  means  whatever,  done, 
"  taken,  used,  or  assented  to,  for  the  purpose  of  effecting 
"  a  traitorous  intention,"  and,  more  shortly,  by  Lord 
Tenterden,  as  "  any  act  manifesting  the  criminal  in- 
"  tention,  and  tending  towards  the  accomplishment  of 
"  the  criminal  object." 

Thus,  to  provide  weapons  or  ammunition  for  the 
purpose  of  killing  the  King,  would  be  an  overt  act 
within  the  meaning  of  the  statute.  Also,  to  conspire 
to  imprison  the  King,  and  to  move  towards  it  by 
assembling  company,  is  an  overt  act  of  compassing 
the  King's  death  ;  and  the  taking  of  any  measures 
to  render  a  treasonable  purpose  effectual,  as  assembling 
and  consulting  on  the  means  to  kill  the  King,  is, 
undoubtedly,  a  sufficient  overt  act  of  treason. 

How  far  mere  words  spoken  by  an  individual,  and  not 
relative  to  any  treasonable  act  or  design  then  in  agita- 
tion, amounted  to  treason,  was  formerly  matter  of 
doubt.  We  have  indeed  two  instances,  in  the  reign  of 
Edward  the  Fourth,  of  persons  executed  for  treasonable 
words — the  one  a  citizen  of  London,  who  said  he  would 
make  his  son  heir  of  The  Croivn,  such  being  the  sign  of 
the  house  (a  public  inn)  in  which  he  lived  ;  the  other 
a  gentleman,  whose  favourite  buck  the  King  killed  in 
hunting,  whereupon  he  wished  it,  horns  and  all,  in  the 
King's  belly.  But  these  were  even  then  esteemed 
hard  cases  ;  and  Chief  Justice  Markham  chose  rather 
to  leave  his  place,  than  to  assent  to  the  latter  judg- 
ment. But  now  it  seems  clearly  to  be  agreed,  that, 
by  the  Common  Law  and  the  statute  of  Edward 
the  Third,  words  spoken  amount '  only  to  a  mis- 
demeanor. For  they  may  be  spoken  in  heat,  without 
any  intention,  or  may  be  mistaken,  perverted,  or  mis- 
remembered  by  the  hearers  ;  their  meaning  depending 
always  on  their  connection  with  other  words  and  things, 
and   signifying   differently   according   to   the   tone   of 
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voice  with  which  they  are  delivered.  As,  therefore, 
there  can  be  nothing  njore  equivocal  and  ambiguous 
than  words,  it  would  indeed  be  unreasonable  to  make 
them  amount  to  treason  ;  and  accordingly,  in  the 
fourth  year  of  Charles  the  First,  on  a  reference  to  all 
the  Judges  concerning  some  very  atrocious  words 
spoken  by  one  Pine,  they  certified  to  the  King,  "  that 
"  though  the  words  were  as  wicked  as  might  be,  yet 
*'  there  was  no  treason  ;  for,  unless  it  be  by  some  par- 
"  ticular  statute,  no  words  will  be  treason  "  {Pine's 
Case  (1628)  Cro.  Car.  117).  Loose  words,  therefore, 
not  relative  to  any  act  or  design,  although  they  may 
be  in  contempt  of  the  King's  person,  and  may  charge 
him  with  vicious  or  foolish  conduct,  are  not  overt  acts. 
But  arguments,  words  of  advice,  and  the  like,  uttered 
in  contemplation  of  some  traitorous  purpose,  and  for 
the  furtherance  of  it,  may  be  overt  acts  ;  and  to  meet 
together  and  consult  how  to  kill  the  King,  is  an  overt 
act. 

If  the  words  are  set  down  in  writing,  it  argues  a 
more  deliberate  intention  ;  and  it  has  been  held,  that 
writing  is,  in  itself,  an  overt  act  of  treason,  for  scribere 
est  agere,  the  deliberate  act  of  writing  the  words  being 
the  treason.  And  such  writing,  though  unpublished, 
has  convicted  its  author  of  treason  ;  particularly  in 
the  case  of  one  Peacham,  a  clergyman,  for  treasonable 
passages  in  a  sermon  never  preached,  and  in  the  case 
of  Algernon  Sidney,  for  some  papers  found  in  his 
closet,  which,  had  they  been  plainly  relative  to  any 
formed  design  of  dethroning  or  murdering  the  King, 
might  doubtless  have  been  properly  read  in  evidence 
as  overt  acts  of  the  particular  treason  laid  in  the 
indictment.  But  Peacham  was  pardoned  ;  and, 
though  Sidney  was  executed,  his  attainder  was  after- 
wards reversed  by  Parliament,  on  the  ground  that  it 
was  not  proved  that  the  papers  were  in  his  hand- 
writing. 
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2.  The  second  species  of  high  treason  is :  "  if  a  man 
"  do  violate  the  King's  companion,  or  the  King's 
"  eldest  daughter  unmarried,  or  the  wife  of  the  King's 
"  eldest  son  and  heir,"  By  the  King's  companion, 
is  meant  his  wife  ;  and  by  violation  is  understood 
carnal  knowledge,  as  well  without  force  as  with  it. 
And  this  is  treason  in  both  parties,  if  both  be  con- 
senting ;  as  some  of  the  wives  of  Henry  the  Eighth 
by  fatal  experience  evinced.  The  plain  intention  of 
the  law  is  to  guard  the  blood  royal  from  any  suspicion 
of  bastardy,  whereby  the  succession  to  the  Crown 
might  be  rendered  dubious.  And  therefore,  when 
this  reason  ceases,  the  law  ceases  with  it.  For  to 
violate  a  queen  dowager  is  no  treason  ;  just  as,  by 
the  feudal  law,  it  was  a  felony,  and  attended  with  a 
forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife 
or  daughter  of  his  lord,  but  not  so,  if  he  only  vitiated 
his  widow. 

3.  The  third  species  of  high  treason  is  :  "  if  a  man 
"  do  levy  war  against  our  Lord  the  King  in  his  realm." 
The  levying  of  war  must  be  by  acts  done  within 
the  realm,  which  does  not,  in  this  respect,  include  the 
Channel  Islands  or  the  Colonies,  To  constitute  a 
levying  of  war,  it  is  sufficient  if  there  is  an  arraying 
in  warlike  manner,  as  by  enlisting  and  marching 
troops.  The  number  of  persons  assembled  is 
immaterial  ;  and  it  is  not  necessary  that  there  should 
be  actual  fighting.  And  it  may  be  done  either  by 
taking  arms  or  without  military  weapons.  War 
levied  against  the  King  may  be  directly  against  his 
person  or  his  forces,  such,  for  instance,  as  open  rebellion 
with  the  object  of  dethroning  him,  or  holding  or 
defending  any  of  his  castles,  forts  or  ships  against  his 
forces  ;  or  it  may  be  constructive,  under  pretence 
to  reform  religion  or  the  laws,  or  to  remove  evil 
councillors  or  other  grievances,  whether  real  or  pre- 
tended.    For  the  law  does  not,  neither  can  it,  permit 


148  BK.    IV. — CRIMES. 

any  private  man,  or  set  of  men,  to  interfere  forcibly 
in  matters  of  such  high  importance  ;  neither  does  the 
Constitution  justify  any  private  or  particular  resistance, 
for  private  or  particular  grievances.  And  so  an 
insurrection,  with  an  avowed  design  to  pull  down  all 
inclosures,  or  to  open  all  prisons,  is  a  levying  of  war  ; 
the  universality  of  the  design  making  it  a  rebellion 
against  the  State,  an  usurpation  of  the  powers  of 
government,  and  an  insolent  invasion  of  the  King's 
authority.  But  a  tumult  with  a  view  to  pull  down 
a  particular  house,  or  to  lay  open  a  particular  inclosure, 
amounts  at  the  most  to  a  riot ;  this  being  no  general 
defiance  of  the  government.  And  if  two  subjects 
quarrel  and  levy  war  against  each  other,  in  that  spirit 
of  private  war  which  prevailed  all  over  Europe  in  the 
early  feudal  times,  it  is  only  a  great  riot  and  contempt, 
and  no  treason. 

4.  "  If  a  man  be  adherent  to  the  King's  enemies  in 
"  his  realm,  giving  to  them  aid  and  comfort  in  the 
"  realm  or  elsewhere,"  he  is  also  guilty  of  high  treason  ; 
and  he  cannot  evade  his  responsibility  by  becoming 
naturalised  as  a  member  of  an  enemy  State  in  the  time 
of  war — the  act  of  naturalisation  being,  in  such  case, 
of  itself  an  act  of  treason.  This  was  illustrated  in  the 
case  of  R.  v.  Lynch  [1903]  1  K.  B.  444,  where  the 
accused,  a  British  subject,  during  the  war  between 
Great  Britain  and  the  South  African  Republic,  took 
an  oath  of  allegiance  to  the  South  African  Republic, 
obtained  letters  of  naturalisation,  and  thereafter 
engaged  in  acts  of  warfare  against  the  British  forces. 
This  adherence  must,  likewise,  be  proved  by  some 
overt  act ;  as  by  conveying  intelligence,  sending 
provisions,  selling  arms,  treacherously  surrendering 
a  fortress,  or  the  like.  A  recent  case  of  adherence  to 
the  King's  enemies  was  that  of  R.  v.  Casement  [1917] 
1  K.  B.  98,  where  the  accused  was  charged,  inter  alia, 
with  soliciting,  inciting,  and  endeavouring  to  persuade 
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British  prisoners  of  war  in  Germany  to  forsake  their 
allegiance  to  the  King,  and  to  join  the  armed  forces 
of  his  enemies.  By  enemies,  are  here  understood  the 
subjects  of  foreign  Powers  with  whom  we  are  at  open 
war  ;  and  assistance  given  to  rebels  within  the  realm 
is  not  adherence  to  the  King's  enemies,  but  comes 
within  the  first  part  of  this  species  of  treason,  viz. 
levying  war  against  the  King  in  his  realm.  As  to 
foreign  pirates  or  robbers  who  may  happen  to  invade 
our  coasts,  without  any  open  hostilities  between  their 
nation  and  our  own,  and  without  any  commission 
from  any  Prince  or  State  at  enmity  with  the  Crown 
of  Great  Britain,  the  giving  them  assistance  is  also 
clearly  treason  ;  either  in  the  light  of  adhering  to  the 
public  enemies  of  the  King  in  his  realm,  or  else  in 
that  of  levying  war  against  His  Majesty.  But  to 
relieve  a  rebel,  fled  out  of  the  kingdom,  is  no  treason  ; 
for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an 
enemy — an  enemy  being  always  the  subject  of  some 
foreign  State,  and  one  who  owes  no  allegiance  to  the 
Crown  of  England.  And  if  a  person  be  under  circum- 
stances of  actual  force  and  constraint,  through  a  well- 
grounded  apprehension  of  injury  to  his  life  or  person, 
this  fear  or  compulsion  will  excuse  his  joining  with 
either  rebels  or  enemies,  even  in  the  kingdom  ;  provided 
he  leaves  them  whenever  he  has  a  safe  opj)ortunity. 
A  mere  refusal  to  give  personal  assistance  to  the  King 
or  his  forces  against  an  invading  enemy,  is  not  an 
overt  act  of  treason  ;  although  it  is  a  misdemeanor, 
punishable  by  imprisonment. 

5.  The  last  species  of  high  treason  under  the  statute 
is  :  "  if  a  man  slay  the  chancellor,  treasurer,  or  the 
"  King's  justices  of  one  bench  or  the  other,  justices  in 
"  eyre  or  justices  of  assize,  and  all  other  justices 
"  assigned  to  hear  and  determine,  being  in  their  places, 
"  and  doing  their  offices."  These  words  are  no  longer 
appropriate  to  the  description  of  the  judicial  bench  ; 
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but  it  can  hardly  be  doubted  that  the  principles  they 
embody  would  be  held  to  apply  to  the  Judges  of  the 
High  Court  of  Justice,  at  least  to  those  of  the  King's 
Bench  Division. 

Two  further  crimes  were  declared  by  the  Treason  Act 
to  be  high  treason,  namelj'',  "  counterfeiting  the  King's 
"  great  or  privy  seal,"  and  "  counterfeiting  the  King's 
"  money."  But  these  have  since  been  reduced  to 
ordinary  felonies. 

Various  other  acts  were,  from  time  to  time,  made 
high  treason  by  statute  ;  but  these  statutes  have,  in 
nearly  all  cases,  been  repealed  ;  and  now  the  only 
other  treason  of  importance  is  that  created  by  the 
Act  of  Security  of  1702,  and  the  Succession  to  the 
Crown  Act,  1707,  by  which  any  one  who  endeavours 
to  deprive  or  hinder  the  person  next  in  succession  to 
the  Crown  under  the  Act  of  Settlement  of  1700,  from 
succeeding,  or,  by  writing  or  printing,  maintains  that 
any  other  person  is  entitled  to  the  Crown,  is  guilty  of 
high  treason. 

Formerly,  the  punishment  for  high  treason  was  of  a 
very  solemn  and  terrible  nature  ;  but  since  the 
Forfeiture  Act,  1870,  it  is  simply,  that  the  traitor  shall 
be  hanged  by  the  neck  until  dead,  unless  the  King,  by 
warrant  under  the  sign-manual,  countersigned  by  a 
Principal  Secretary  of  State,  substitutes  death  by 
decapitation. 

The  crime  of  high  treason  is,  unlike  the  great 
majority  of  crimes,  subject  to  limitation  in  respect  of 
time.  For,  by  the  Treason  Act,  1695,  no  person  may 
be  prosecuted  for  high  treason,  but  within  three  years 
next  after  the  commission  of  the  offence  ;  except  only 
in  the  case  of  a  designed  assassination  of  the  King,  by 
poison  or  otliorwisc. 

11.  Treason-felony . — Closely  allied  to  the  offence  of 
high  treason  is  that  of  treason-felony,  which,  by  the 
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Treason  Felony  Act,  1848,  was  declared  to  be  com- 
mitted where  any  one,  either  within  the  United 
Kingdom  or  without,  compasses,  imagines,  invents, 
devises,  or  intends — (i)  to  deprive  or  depose  the  King 
from  the  style  or  honour  of  the  Crown  of  the  United 
Kingdom  or  of  any  of  the  King's  dominions  ;  or 
(ii)  to  levy  war  against  the  King  within  the  United 
Kingdom,  in  order,  by  force  or  constraint,  to  compel 
him  to  change  his  measures  or  counsels,  or  in  order 
to  put  force  or  constraint  upon,  or  to  intimidate  or 
overawe,  either  House  of  Parliament ;  or  (iii)  to  move 
or  stir  any  foreigner  with  force  to  invade  the  United 
Kingdom  or  any  of  the  King's  dominions ;  and 
expresses,  utters,  or  declares  such  compassings  or 
intentions  by  publishing  any  printing  or  writing,  or 
by  any  overt  act  or  deed.  The  offence  is  punishable 
with  penal  servitude. 

If  the  facts  alleged  in  the  indictment,  or  proved  on 
the  trial,  of  any  person  charged  with  felony  under  this 
Act,  amount  in  law  to  treason,  such  person  is  not 
entitled  to  be  acquitted  of  the  felony.  But  no  person 
tried  for  the  felony  may  afterwards  be  prosecuted  for 
treason  upon  the  same  facts. 

III.  Misprision  of  treason. — Misprision  of  treason 
consists  in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  thereto.  At 
the  Common  Law,  misprision  of  treason  in  itself 
amounted  to  treason  ;  but  it  was  enacted,  by  the 
1  &  2  Ph.  &  M.  (1554)  c.  10,  that  a  bare  concealment 
of  treason  should  be  held  a  misprision  only.  And 
such  concealment  becomes  criminal,  if  the  party 
apprised  of  the  treason  does  not,  as  soon  as  conveniently 
may  be,  reveal  it  to  some  Judge  of  Assize  or  Justice 
of  the  Peace.  But  if  there  be  any  probable  circum- 
stances of  assent,  as  if  one  goes  to  a  treasonable 
meeting,   knowing   beforehand   that   a   conspiracy   is 
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intended  against  the  King,  or,  being  in  such  company 
once  by  accident,  and  having  heard  such  treasonable 
conspiracy,  meets  the  same  company  again,  and  hears 
more  of  it,  but  conceals  it — that  is  an  implied  assent 
in  law,  and  makes  the  concealer  guilty  of  actual 
treason.  A  mere  general  knowledge  that  a  rebellion 
is  intended,  without  any  knowledge  of  any  of  the 
details  relative  thereto,  is  not  in  itself  sufficient 
to  constitute  misprision  of  treason.  Misprisions 
of  treason  are  very  closely  allied  to  high  treason  ; 
and  it  is  said,  that  a  misprision  is  contained  in  every 
treason  and  felony  whatsoever.  So  that,  if  the  King 
so  please,  the  offender  may  be  proceeded  against  for 
the  misprision  only. 

The  punishment  of  misprision  of  treason  is  the  loss 
of  the  profits  of  the  lands  of  the  offender  during  life, 
forfeiture  of  his  goods,  and  imprisonment  during  life. 
But  there  is  no  modern  precedent  of  an  indictment  for 
misprision  of  treason,  which  is  probably  the  reason 
why  the  Forfeiture  Act,  1870,  takes  no  notice  of 
misprisions ;  and  consequently  the  excessive  severity 
of  the  punishment  for  misprision  of  treason  remains 
unaltered,  though  the  offence  itself  is  practically 
obsolete. 

IV.  Assaults  on  the  King. — A  third  offence  closely 
connected  with  that  of  high  treason,  is  one  provided 
against  by  the  Treason  Act,  1841  ;  namely,  that  of  a 
person  who  wilfully  discharges,  points,  aims,  or  presents 
at  the  person  of  the  King  any  gun  or  other  arms, 
whether  containing  explosive  materials  or  not ;  or 
who  discharges  any  explosive  substance  near  him  ; 
or  who  wilfully  strikes  at  the  King  or  throws  any 
substance  or  thing  at  the  royal  person  ;  or  who  wilfully 
produces  any  arms  or  explosive  or  dangerous  matter 
near  the  royal  person — with  intent,  in  any  of  these 
cases,  cither  to  injure  or  alarm  the  King,  or  merely  to 
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commit  a  breach  of  the  peace.  Any  one  so  offending 
is  guilty  of  a  misdemeanor,  and  is  made  liable  to  penal 
servitude. 


V.  Sedition. — Sedition  embraces  all  those  practices 
which  do  not  amount  to  treason,  but,  whether  by 
word,  deed,  or  writing,  directly  tend  to  have  for  their 
object  either  (i)  to  bring  into  hatred  or  contempt, 
or  to  excite  disaffection  against,  the  King  or 
the  Government  and  Constitution  of  the  United 
Kingdom,  or  either  House  of  Parliament,  or  the 
administration  of  justice  ;  or  (ii)  to  excite  the  King's 
subjects  to  attempt,  otherwise  than  by  lawful  means, 
the  alteration  of  any  matters  in  Church  or  State  by 
law  established  ;  or  (iii)  to  incite  any  persons  to 
commit  any  crime  in  disturbance  of  the  peace  ;  or  (iv) 
to  raise  discontent  or  disaffection  amongst  the  King's 
subjects  ;  or  (v)  to  promote  feelings  of  ill  will  and 
hostility  between  different  classes  of  such  subjects. 
Thus  also,  speaking  or  writing  against  the  King, 
cursing  or  wishing  him  ill,  giving  out  scandalous 
stories  concerning  him,  or  doing  anything  that  may 
tend  to  lessen  him  in  the  esteem  of  his  subjects,  or 
which  may  weaken  his  government,  or  raise  jealousies 
between  him  and  his  people,  amounts  to  sedition. 
But  it  is  not  sedition  if  the  object  is  to  show  that  the 
King  has  been  misled  or  mistaken  in  his  measures, 
or  to  point  out  errors  and  defects  in  the  Government 
or  Constitution,  with  a  view  to  their  reformation,  or 
to  excite  the  subjects  to  attempt  by  lawful  means  the 
alteration  of  any  matter  in  Church  or  State,  or  to 
point  out,  with  a  view  to  their  removal,  matters 
which  are  producing,  or  have  a  tendency  to  produce, 
feelings  of  hatred  and  ill  will  between  classes  of  the 
King's  subjects. 

Sedition  is  a  misdemeanor  indictable  at  the  Common 
Law,  and  punishable  with  imprisonment. 
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If  the  sedition  is  by  means  of  written  words,  it  is 
called  a  seditious  libel. 

Other  acts  committed  with  a  seditious  intention  are 
made  offences  by  special  statutes  (pp.  157-158). 

VI.  Another  offence  of  this  nature  is  the  offence 
of  Prcemunire,  so  called  from  the  words  of  the  writ 
preparatory  to  the  prosecution  thereof,  namely  : — 
' prcemunire  facias  A.  B.  {i.e.,  forewarn  A.  B.),  that  he 
appear  before  Us  to  answer  the  contempt  wherewith 
he  stands  charged '  ;  which  contempt  is  particularly 
recited  in  the  preamble  to  the  writ.  The  true  origin 
and  character  of  the  offence  is  to  be  found  in  the  old 
pretensions  of  the  Papacy  in  England.  In  the  tliirty- 
fifth  year  of  the  reign  of  King  Edward  the  First,  the 
earHest  statute  against  Papal  pretensions  was  passed. 
— the  35  Edw.  1  (1307)  st.  I.  This  was  (according 
to  Sir  Edward  Coke)  the  foundation  of  all  the  subse- 
quent Statutes  of  Prcemunire,  which  was  ranked  as 
an  offence  immediately  against  the  King,  because 
every  encouragement  of  the  papal  power  was  a 
diminution  of  the  authority  of  the  Crown. 

In  the  writ  for  the  execution  of  all  these  statutes, 
the  words  prcem^mire  facias,  being  (as  was  said)  used  to 
demand  a  citation  of  the  party,  have  denominated 
in  common  speech  not  only  the  writ,  but  the  offence 
itself  of  maintaining  the  papal  power,  by  the  name  of 
Prcemunire  ;  and  accordingly  the  16  Ric.  II.  (1392) 
0.  5,  is  usually  called  the  Statute  of  Praemunire.  This 
statute  enacts,  that  all  who  procure  at  Rome,  or 
elsewhere,  any  translations,  processes,  excommunica- 
tions, bulls,  instruments,  or  other  things  which  touch 
the  King,  against  him,  his  crown  and  realm,  and  all 
persons  aiding  and  assisting  therein,  shall  be  put  out 
of  the  King's  protection,  their  lands  and  goods  for- 
feited to  the  King's  use,  and  themselves  attached  by 
their  bodies,  to  answer  to  the  King  and  his  council  ; 
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or  that  process  of  prcemunire  facias  shall  be  made  out 
against  them,  as  in  other  cases  of  provisors.  Also, 
by  the  2  Hen.  IV.  (1.400)  c.  3,  all  persons  accept- 
ing any  provision  from  the  Pope,  to  be  exempt 
from  canonical  obedience  to  their  proper  Ordinary 
(Vol.  I.,  pp.  329-330),  are  subjected  to  the  penalties 
of  Prcemunire. 

This,  then,  is  the  original  meaning  of  the  offence 
which  we  call  Prcemunire,  viz.,  introducing  a  foreign 
power  into  this  land,  and  creating  imperium  in  imperio, 
by  paying  that  obedience  to  papal  process  which 
constitutionally  belongs  to  the  King  alone.  Where- 
fore, it  is  natural  to  find  that,  upon  the  Reformation, 
when  the  kingdom  entirely  renounced  the  authority 
of  the  see  of  Rome,  the  penalties  of  Prcemunire  were 
extended  to  other  papal  abuses.  Thus,  by  the 
24  Hen.  VIII.  (1532)  c.  12,  and  25  Hen.  VIII.  (1533) 
cc.  19  and  21,  appeals  to  Rome  from  any  of  the  King's 
courts,  suing  to  Rome  for  any  licence  or  dispensation, 
and  obeying  any  process  from  thence,  were  all  declared 
offences  and  liable  to  the  pains  of  Prcemunire  ;  and 
in  order  to  restore  to  the  King  the  nomination  to 
vacant  bishoprics  and  benefices,  it  was  enacted,  by 
the  25  Hen.  VIII.  (1533)  c.  20,  that  if  the  dean  and 
chapter  refused  to  elect  the  person  named  by  the 
King,  or  any  archbishop  or  bishop  to  confirm  or 
consecrate  him,  they  should  fall  within  the  penalties 
of  the  Statutes  of  Prcemunire.  And  by  the  13  Eliz. 
(1570)  c.  2,  to  import  any  agnus  Dei,  crosses,  beads,  or 
other  superstitious  things  pretended  to  be  hallowed  by 
the  Bishop  of  Rome,  and  tender  the  same  to  be  used, 
or  to  receive  the  same  with  such  intent,  and  not  to 
discover  the  offender,  as  well  as  the  more  serious  acts 
of  procuring  buUs  or  papal  decrees,  were  made  offences, 
and  subjected  the  offenders  to  the  penalties  of  a 
Prcemunire. 

Thus  far  the  penalties  of  Praemunire  seem  to  have 
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kept  within  the  proper  bounds  of  their  original 
institution,  namely,  the  depressing  the  power  of  the 
Pope  ;  but  it  was  afterwards  thought  fit  to  apply 
them  to  other  offences,  some  of  wliich  had  but  a  sHght 
relation,  and  others  no  relation  at  all,  to  the  original 
offence.  Many  of  these  provisions  have  since  been 
repealed  ;  but  a  few  still  survive.  Thus,  (1)  to  assert 
mahciously  and  advisedly,  by  speaking  or  writing, 
that  either  House  of  ParUament  has  a  legislative 
authority  without  the  King,  is  declared  a  Prcemunire  ; 
(2)  by  the  Habeas  Corpus  Act,  1679,  to  send  any  subject 
of  this  realm  (with  certain  exceptions  specified)  a 
prisoner  into  parts  beyond  the  seas,  is  a  PrcEmunire, 
and  one  which  the  King  cannot  pardon,  besides  being 
visited  with  other  heavy  penalties  ;  (3)  to  assert 
mahciously  and  directly,  by  preaching,  teaching,  or 
advised  speaking,  that  any  person,  other  than  according 
to  the  Acts  of  Settlement  and  Union,  has  any  right 
to  the  throne  of  these  kingdoms,  or  that  the  King  and 
Parliament  cannot  make  laws  to  limit  the  descent  of 
the  Crown,  is  a  Prcemunire;  (4)  if  the  assembly  of 
peers  of  Scotland  convened  to  elect  their  representatives 
in  the  British  Parliament,  should  presume  to  treat 
of  any  other  matter  save  only  the  election,  they  incur 
the  penalties  of  a  Prcemunire,  and,  finally,  (5)  the  Royal 
Marriages  Act,  1772,  subjects  to  the  penalties  of  the 
Statute  of  Prcemunire,  all  such  as  shall  knowingly  and 
wilfully  solemnise,  assist,  or  be  present  at,  any  for- 
bidden marriage  of  such  of  the  descendants  of  the 
body  of  King  George  the  Second,  as  are  by  that  Act 
prohibited  to  contract  matrimony  without  the  consent 
of  the  Crown. 

The  punishment  imposed  by  the  Statute  of 
Praemunire  is  imprisonment  for  life  and  confiscation 
of  property  ;  but  the  King  by  his  prerogative  may  at 
any  time  remit  the  whole  or  any  part  of  the  punish- 
ment, except  in  the  case  of  transgressing  the  Habeas 
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Corpus  Act.  The  forfeiture  to  the  Crown,  however, 
on  a  conviction  for  Prcemunire,  of  all  the  criminal's 
property,  is,  like  the  forfeiture  of  misprision  of  treason, 
not  abolished  by  the  Forfeiture  Act,  1870  ;  as  the 
offence  of  Prcemunire  is  not  a  felony. 

Prosecutions  on  a  Prcp.munire  are  now  unheard  of  ; 
and  the  last  instance  of  such  a  trial  appears  to  have 
been  in  1662,  when  some  Quakers  refused  to  swear 
allegiance  to  Charles  the  Second. 

VII.  Unlawful  oaths  and  societies. — By  the  Common 
Law,  a  person  is  guilty  of  a  misdemeanor,  who 
administers  an  oath,  without  being  duly  authorised 
by  law  to  do  so  ;  and  that  whether  the  oath  is  innocent 
in  itseK  or  not.  By  the  Unlawful  Oaths  Act,  1797, 
whoever  administers  or  causes  to  be  administered,  or 
is  present  at  and  consents  to  the  administering  of, 
or  himself  takes,  any  oath  or  engagement  intended 
to  bind  any  person  to  any  mutinous  or  seditious 
purpose,  or  to  bind  him  to  belong  to  any  seditious 
society  or  confederacy,  or  to  obey  any  committee  or 
person  not  having  legal  authority  for  that  purpose, 
or  not  to  give  evidence  against  any  confederate  or 
other  person,  or  not  to  discover  any  *  unlawful  com- 
bination '  or  illegal  act,  oath,  or  engagement — is 
guilty  of  felony  and  liable  to  penal  servitude.  To 
have  taken  such  oath  or  engagement  under  compulsion 
is  no  excuse  ;  unless  the  party,  within  four  days  after 
he  has  an  opportunity,  discloses  the  whole  of  the  case 
to  a  Justice  of  the  Peace,  or  (in  the  case  of  a  soldier 
or  seaman)  to  his  commanding  officer. 

By  the  Unlawful  Oaths  Act,  1812,  it  is  also  provided, 
that  every  person  who  administers,  causes  to  be 
administered,  aids  or  assists  in  the  administration  of, 
or  takes,  any  oath  or  engagement  intended  to  bind 
the  party  sworn  to  the  commission  of  any  treason, 
murder,  or  capital  felony,  shall  be  guilty  of  felony,  and 
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liable  to  penal  servitude.  And  compulsion  is  no 
excuse,  unless  the  party  makes  disclosure  of  the  case 
within  fourteen  days. 

By  the  Unlawful  Societies  Act,  1799,  the  Unlawful 
Oaths  Act,  1812,  and  the  Seditious  Meetings  Act,  1817, 
all  societies  are  to  be  deemed  unlawful  combinations, 
of  which  the  members  take  oaths  or  engagements  as 
are  expressly  prohibited  by  the  Unlawful  Oaths  Act, 
1797,  or  as  are  not  required  by  law,  or  of  which  the 
members  subscribe  any  unauthorised  test  or  declara- 
tion, or  which  comprise  members  whose  names  are 
unknown  to  the  society  at  large,  or  consist  of  different 
branches  which  act  in  any  manner  separately  or 
distinct  from  each  other.  Persons  becoming  members 
of  such  unlawful  combinations,  or  aiding,  abetting,  or 
supporting  the  same,  may  be  either  proceeded  against 
by  way  of  summary  conviction  before  Justices,  or 
prosecuted  by  indictment  ;  in  which  latter  case 
they  may  be  sentenced  to  penal  servitude.  On  the 
other  hand,  regular  lodges  of  Freemasons,  societies 
duly  estabhshed  under  the  statutes  in  force  relating 
to  Friendly  Societies,  meetings  of  Quakers,  and 
meetings  of  a  rehgious  or  charitable  nature  only,  do 
not  come  within  the  prohibiting  clauses  of  the  Acts  ; 
and  such  of  their  provisions  as  relate  to  oaths  and 
engagements  do  not  extend  to  any  form  of  declaration 
approved  by  two  Justices,  and  registered  as  in  the 
Acts  provided.  Trade  Unions,  although  they  come 
within  the  wording  of  the  Unlawful  Societies  Act, 
1799,  and  the  Seditious  Meetings  Act,  1817,  must  also 
be  deemed  to  be  implicitly  exempted  from  the  pro- 
visions of  those  Acts,  by  the  later  statutes  which 
recognise  the  existence  of  Trade  Unions. 

VIII.  Unlaiofid  drilling. — Without  lawful  authority, 
either  of  the  King,  or  the  Lord  Lieutenant,  or  two 
Justices  of  the  county,   all  meetings  and  assemblies 
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of  persons  for  the  purpose  of  training  or  drilling 
themselves,  or  of  being  trained  or  drilled  to  the  use  of 
arms,  or  practising  miUtary  exercise,  are  prohibited  by 
the  Unlawful  Drilling  Act,  1819  ;  but  drilUng  for  the 
purpose  of  mere  processioning  is  not  illegal.  It  is  a 
misdemeanor  for  a  person  to  attend  such  prohibited 
meeting  ;  and  one  who  attends  for  the  purpose  of 
drilUng  others  renders  himself  Hable  to  penal  servitude, 
while  the  person  who  attends  to  be  drilled  is  liable  to 
imprisonment. 

IX,  Foreign  enlistment. — Mercenary  service  abroad 
by  British  subjects  is  expressly  prohibited  by  statute. 
By  the  Foreign  Enlistment  Act,  1870,  it  is  a  mis- 
demeanor punishable  with  imprisonment,  accompanied, 
in  the  case  of  illegal  ship-building  or  illegal  fitting  out 
of  expeditions,  by  the  forfeiture  of  such  ship  and 
equipments  and  the  arms  and  ammunition — (i)  for  a 
British  subject,  without  the  King's  licence,  to  accept 
any  commission  in  the  military  or  naval  service  of 
any  foreign  State  at  war  with  any  friendly  State, 
i.e.,  foreign  State  at  peace  with  the  King,  or  for  any 
person  to  induce  any  other  person  so  to  do ;  (ii)  for  a 
British  subject  to  quit  or  attempt  to  quit  the  King's 
dominions,  with  the  intention  of  accepting  such  com- 
mission ;  (iii)  for  any  person  to  induce  any  other  person 
to  quit  the  King's  dominions  with  the  like  intent  ;  (iv) 
for  the  master  or  owner  of  any  ship,  without  the  ELing's 
licence,  knowingly  to  take  or  engage  to  take  on  board 
such  ship  any  British  subject  who  has,  without  the 
King's  licence,  accepted  such  a  commission,  or  is  about 
to  quit  the  King's  dominions  for  such  purpose  ;  (v) 
within  the  King's  dominions  and  without  his  Hcence 
either  to  build,  equip,  commission,  or  despatch  any 
ship,  with  intent  or  knowledge  that  it  will  be  employed 
in  the  service  of  any  foreign  State  at  war  with  a  friendly 
State  ;    (vi)  within  the  King's  dominions,  and  without 
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his  licence,  by  adding  to  the  number  of  guns  or  any 
equipment  of  war,  to  increase  the  warHke  force  of 
any  ship  which,  at  the  time  of  her  being  within  the 
dominions,  was  in  the  service  of  any  foreign  State  at 
war  with  a  friendly  State  ;  (vii)  within  the  King's 
dominions,  and  without  licence,  to  prepare  or  fit  out 
any  naval  or  military  expedition  to  proceed  against 
the  dominions  of  any  friendly  State.  Any  ship 
violating  the  provisions  of  the  Act  may  be  detained, 
either  by  the  local  authority,  or  by  an  order  of  the 
Secretary  of  State  or  of  the  chief  executive  authority. 
An  important  case  under  this  Act  was  that  of  R.  v. 
Jameson  [1896]  2  Q.  B.  425. 

X.  The  offences  of  desertion  or  seducing  to  desert 
from  the  navy  or  army  are  now  mainly  provided 
against  by  the  Naval  Discipline  Act,  and  by  the  Army 
Act  (Vol.  I.,  pp.  253-259).  By  these  statutes,  when 
the  offender  is  subject  to  their  provisions,  he  may 
be  tried  by  a  court  martial  ;  and  that  court  may 
inflict  such  punishment  as  is  specified  in  the  Acts. 
As  regards  the  Reserve  Forces,  the  offence  of 
desertion  is  regulated  by  the  Reserve  Forces  Act, 
1882,  the  Territorial  and  Reserve  Forces  Act,  1907, 
and  the  Territorial  Army  and  Militia  Act,  1921.  As 
regards  the  merchant  service,  the  desertion  of  sea- 
men and  apprentices  therein  is  regulated  by  the 
Merchant  Seamen  (Payment  of  Wages  and  Rating) 
Act,  1880. 

In  addition,  however,  to  the  above  Acts,  the  Incite- 
ment to  Mutiny  Act,  1797,  enacts,  that  any  one 
maliciously  endeavouring — (i)  to  seduce  any  persons, 
serving  in  the  royal  forces  by  sea  or  land,  from  their 
allegiance,  or  (ii)  to  incite  sucli  persons  to  mutiny  or 
to  commit  any  traitorous  or  mutinous  practice,  shall 
bo  guilty  of  felony.  These  offences  are  punishable  by 
penal  servitude. 
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XI.  Official  secrets. — The  offence  of  betraying  official 
secrets,  by  disclosing  matters  which,  in  the  interests 
of  the  State,  ought  not  to  be  divulged,  has  now  been 
provided  for  by  the  Official  Secrets  Acts,  1911  and 
1920,  which  make  it  a  felony,  punishable  with  penal 
servitude,  for  any  person,  for  any  purpose  prejudicial 
to  the  safety  or  interests  of  the  State,  (i)  to  approach, 
inspect,  or  pass  over  any  prohibited  place  within  the 
meaning  of  the  Acts  ;  (ii)  to  make  any  sketch,  plan, 
model,  or  note,  which  might  be  useful  to  an  enemy  ; 
or  (iii)  to  obtain,  collect,  record,  publish,  or  communicate 
to  any  other  person,  any  sketch,  plan,  model,  article, 
note,  official  code  or  pass  word,  or  other  document 
or  information  which  might  be  useful  to  an  enemy. 

Similarly  it  is  a  misdemeanor,  punishable  with 
imprisonment,  for  a  person  who  has  in  his  posses- 
sion any  such  article,  document,  or  information  as 
mentioned  above,  whether  made  or  obtained  in 
contravention  of  the  Act,  or  entrusted  to  him  in 
confidence  or  by  reason  of  his  official  or  other  position, 
to  communicate  the  same  to  any  unauthorised  person, 
to  use  it  in  any  manner  prejudicial  to  the  safety  or 
interests  of  the  State,  or  to  retain  it  in  his  possession 
when  it  is  contrary  to  his  duty  to  do  so.  A  person 
receiving  such  article,  document,  or  information,  is 
similarly  punishable,  if  he  has  reasonable  grounds  for 
believing  that  it  was  improperly  communicated  to 
him. 

The  Acts  further  make  it  a  misdemeanor,  punishable 
with  imprisonment,  for  any  person  to  harbour  any 
one  who,  he  has  reasonable  grounds  to  believe,  has 
committed  or  is  about  to  commit  an  offence  thereunder, 
or  to  permit  such  persons  to  assemble  on  his  premises, 
or  wilfully  to  omit  or  refuse  to  give  information  relative 
thereto  to  a  superintendent  of  police. 

The  other  offences  dealt  with  by  the  Acts,  and  made 
misdemeanors  punishable   with   imprisonment,   relate 
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principally  to  the  unauthorised  use  of  uniforms,  the 
falsification  of  reports,  forging  or  tampering  with 
passports  and  other  official  documents,  personation 
of  officials,  and  the  making,  possession,  or  use  of  false 
dies,  seals,  and  stamps. 

XII.  Sale  of  offices. — Every  person  is,  bj^  the  Sale 
of  Offices  Act,  1809,  guiltj^^  of  a  misdemeanor,  who 
seUs,  purchases,  or  bargains  for  any  office  or  employ- 
ment in  the  gift  of  the  Crown  ;  or  receives  or  pays 
money  for,  or  solicits  or  obtains,  any  such  office ;  or 
makes  any  negotiation  or  pretended  negotiation 
relating  thereto ;  or  opens  or  advertises  houses  for 
transacting  business  relating  to  vacancies  in  offices  in 
any  public  department.  By  the  Sheriffs  Act,  1887, 
it  is  unlawful  for  any  one  to  buy,  sell,  let,  or  take  to 
ferm,  the  office  of  under-sheriff,  bailiff,  or  any  other 
office  appertaining  to  the  office  of  sheriff. 

XIII,  Offences  in  relation  to  the  customs,  the  royal 
naval  or  military  stores,  ships,  &c. — As  to  the  customs, 
the  offence  of  smuggling,  that  is,  importing  or  exporting 
prohibited  goods,  or  without  paying  the  duties  on 
goods  not  prohibited,  is  a  fraud  on  the  revenue,  and 
is  accordingly  restrained  by  the  statutes  relating  to 
the  customs. 

By  the  Customs  Consolidation  Act,  1876,  s.  189, 
every  person  procuring  or  hiring  any  other  person  or 
persons  to  assemble  for  the  purpose  of  being  concerned 
in  running  prohibited  goodsj  or  goods  the  duties  for 
which  have  not  been  paid,  may  be  imprisoned  ;  and 
if  any  of  such  persons,  being  armed  with  fire-arms 
or  other  offensive  weapons,  or  disguised  in  any  way, 
whether  armed  or  not,  are  found  with  goods  liable  to 
forfeiture  under  the  Customs  Acts,  within  five  miles 
of  the  sea  coast  or  any  tidal  river,  they  also  may  be 
sentenced  to  iinprisoimient.  Tlie  Customs  and  Inland 
Revenue  Act,   1879,  further  provides  (s.   10),  that  all 
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persons  to  the  number  of  three  or  more  who  land 
prohibited  goods,  or  assemble  together  for  such  a 
purpose,  shall  be  liable  to  a  penalty  not  exceeding 
£500. 

By  the  Act  of  1876,  s.  193,  every  person  who 
maliciously  shoots  at  any  vessel  or  boat  belonging  to 
the  Royal  Navy,  or  in  the  service  of  the  Revenue,  or 
maliciously  shoots  at,  maims,  or  wounds  any  officer 
of  the  army,  navy,  or  marines,  or  coastguard  on  full 
pay,  or  any  officer  of  customs  or  excise,  or  those  aiding 
them,  while  duly  employed  for  the  prevention  of 
smuggling  and  in  the  execution  of  their  duty,  is  guilty 
of  felony,  and  liable  to  penal  servitude.  And  by  the 
same  Act  (s.  190),  any  person  found  signalling  at 
night  to  or  from  smuggling  vessels,  is  guilty  of  a 
misdemeanor,  and  may  be  sentenced  to  imprison- 
ment, or  to  forfeit  a  penalty  not  exceeding  £100. 
Taking  goods  from  a  warehouse  without  payment 
of  duty,  and  destroying  or  embezzling  goods  duly 
warehoused,  are  misdemeanors,  and  punishable  with 
imprisonment  (s.  85).  A  penalty  of  £100  is  also  im- 
posed by  the  Customs  and  Inland  Revenue  Act,  1881, 
s.  12,  for  rescuing  any  person  apprehended  for  an 
offence  against  the  Customs  Acts,  or  for  preventing 
the  apprehension  of  such  a  person,  or  for  assaulting 
or  obstructing  any  officer  of  customs,  or  any  person 
employed  for  the  prevention  of  smuggling,  while  acting 
in  the  execution  of  his  duty. 

As  to  the  royal  stores,  etc. — In  addition  to  the  larceny 
or  embezzlement  by  persons  employed  in  the  public 
services  already  noticed  (p.  101),  there  are  certain 
offences  relating  to  the  misapplication  or  obliteration 
of  the  marks  that  have  been  exclusively  appropriated 
by  statute  to  denote  the  King's  property  in  public 
stores.  By  the  Public  Stores  Act,  1875,  any  un- 
authorised person,  who  applies  in  or  on  any  of  the 
King's  stores  the  broad  arrow,  or  other  royal  mark, 
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is  guilty  of  a  misdemeanor,  and  liable  to  imprisonment ; 
and  any  person,  who,  with  intent  to  conceal  the  King's 
property  in  such  stores,  takes  out.  destroys,  or  obliterates 
any  such  mark,  is  guilty  of  felony,  and  liable  to  penal 
servitude. 

And,  as  we  have  already  noticed  (p.  139),  by  the 
Dockyards,  &c.,  Protection  Act,  1772,  to  set  on  fire, 
burn,  or  destroy  any  of  the  King's  ships  of  war, 
whether  built,  building,  or  repairing,  or  any  of  the 
arsenals,  magazines,  dockyards,  ropeyards,  or  vic- 
tualling offices  of  the  Crown,  or  materials  thereto 
belonging,  or  any  military,  naval,  or  victualling  stores 
or  ammunition,  is  made  a  felony  punishable  with 
death  ;  whether  the  offences  are  committed  in  Great 
Britain,  or  in  any  of  the  islands,  countries,  ports,  or 
places  thereunto  belonging.  But,  under  the  Judgment 
of  Death  Act,  1823,  the  judgment  of  death  in  such 
case  may  be  ordered  to  be  recorded,  instead  of  being 
pronounced  in  open  court  ;  and  the  effect  of  this  is  to 
save  the  offender's  life. 

XIV.  Coinage  offences. — These  may  relate  either 
to  coin  of  the  realm  or  to  the  coinage  of  any  foreign 
country  ;  and  it  will  be  convenient  to  consider  them 
under  these  two  heads.  First,  then,  as  to  offences 
relating  to  coin  of  the  realm. 

So  grave  an  infringement  of  the  King's  prerogative 
were  such  offences  considered  to  be,  and  so  calculated 
to  make  the  public  faith  suspected,  that,  until  1832, 
counterfeiting  the  King's  gold  or  silver  money  or 
importing  such  counterfeit  money,  was  high  treason. 
But  now  all  coinage  offences  are  comprised  in  the 
Coinage  Offences  Act,  1861,  which  deals  not  only  with 
making  and  uttering  counterfeit  money  and  making 
or  possessing  implements  for  that  purpose,  but  also 
with  the  alteration  or  defacing  of  genuine  coin  of  the 
realm. 
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The  provisions  of  the  Act  may  shortly  be  summarised 
as  foUows  : — 

As  regards  coin  of  gold,  silver,  and  copper  (or 
bronze)  it  is  an  offence  : — 

(1)  to  counterfeit  a  coin  resembling  or  intended  to 

pass  for  any  current  coin  (ss.  2,  14)  ; 

(2)  to  buy,  sell,  receive,  pay,  or  put  off  such  counter- 

feit coin  at  a  lower  rate  than  the  same  by  its 
denommation  imports  (ss.  6,  14)  ; 

(3)  to  make,  mend,  buy,  sell,  or  have  in  custody  or 

possession  counterfeiting  implements  (ss.  14,  24); 

(4)  to  utter  or  export  counterfeit  coin,  knowing  it 

to  be  counterfeit  (ss.  8-10,  15)  ; 

(5)  to  have  in  custody  or  possession  three  or  more 

pieces  of  counterfeit  coin,  knowing  them  to  be 
counterfeit  (ss.  11,  15)  ; 

(6)  to   deface  the   current   coin   of   the  realm    by 

stamping  names  or  words  thereon  (s.  16). 

And  in  respect  of  gold  and  silver  coin  only  it  is 
further  made  an  offence  : — 

(1)  to  gild  or  silver  a  coin  or  piece  of  metal  to  make 

it  resemble  or  pass  for  a  current  gold  or  silver 
coin  (s.  2)  ; 

(2)  to  file  or  alter  a  current  silver  or  copper  coin 

to  make  it  resemble  or  pass  for  some  other 
current  gold  or  silver  coin  (s.  3)  ; 

(3)  to  import  into  the  United  Kingdom  any  coun- 

terfeit gold  or  silver  coin,  knowing  it  to  be 
counterfeit  (s.  7)  ; 

(4)  to  impan,  diminish,  or  lighten  any  current  gold  or 

silver  coin,  with  intent  that  the  coin  so  altered 
may  pass  for  current  gold  or  silver  coin  (s.  4)  ; 

(5)  to  have  in  unlawful  custody  or  possession  any 

gold  or  silver  which,  to  the  knowledge  of  the 
accused,  has  been  produced  by  impairing, 
diminishing,  or  lightening  current  coin  (s.  5)  ; 
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(6)  to  utter  as  current  gold  or  silver  coin,  with 
intent  to  defraud,  any  coin  which  is  not 
current  coin,  or  any  medal  resembling,  but 
being  of  less  value  than,  the  current  coin  for 
wliich  it  is  uttered  (s.  13). 

These  offences  are  of  varying  degrees  of  gravity  ; 
the  maximum  punishment  which  may  be  imposed 
extending  from  penal  servitude  for  life  to  imprisonment 
for  one  year.  Generally  speaking,  the  offences  in 
connection  with  gold  and  silver  coinage  are  the  more 
serious  ;  while  such  offences  as  the  fraudulent  uttering 
of  medals,  or  the  defacing  of  current  coin,  are  the  more 
venial. 

Second,  the  Act  contains  various  provisions  with 
regard  to  foreign  coinage,  making  it  an  offence  : — 

(1)  to  counterfeit  a  coin  resembling  or  intended  to 

pass  for  a  foreign  coin,  whether  of  gold,  silver, 
or  other  metal  (ss.  18,  22)  ; 

(2)  to  have  in  custody  or  possession  more  than  five 

pieces  of  such  counterfeit  coin,  without  lawful 
authority  or  excuse  (s.  23)  ; 

(3)  to  bring  into  the  United  Kingdom,  or  to  utter, 

such  counterfeit  coin,  if  a  counterfeit  of  a  gold 
or  silver  coin,  knowing  it  to  be  counterfeit 
(ss.  19-21). 

Mention  must  also  be  made  of  the  provisions  of  the 
Counterfeit  Medal  Act,  1883,  by  which  any  person  who, 
without  lawful  excuse,  makes  or  offers  for  sale  any 
medal  resembling  any  gold  or  silver  current  coin  of 
the  realm,  is  made  guilty  of  a  misdemeanor  punishable 
with  imprisonment. 

XV.  Treasure  trove. — By  royal  prerogative,  all 
treasure  trove,  i.e.,  gold  or  silver,  whether  in  coin, 
plate,  or  bullion,  found  concealed  in  a  house  or  in  the 
earth  or  in  any  private  place,  the  owner  of  wliich  is 
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unknown,  belongs  to  the  King.  The  wilful  conceal- 
ment of  the  finding  of  such  treasure  was  formerly 
punishable  with  death,  but  is  now  a  misdemeanor 
punishable  with  imprisonment.  In  all  cases  of  treasure 
trove,  it  is  part  of  a  coroner's  duty  to  hold  an  inquisition 
to  inquire  who  were  the  finders,  and  who  is  suspected 
of  concealing  it  ;  but  the  holding  of  an  inquisition  is 
not  an  essential  preliminary  to  indicting  a  person  for 
concealment  {R.  v.  Toole  (1867)  11  Cox,  C.  C.  75). 
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CHAPTER  XI. 

2.    OFFENCES   AGAINST   RELIGION. 


In  further  consideration  of  offences  against  public 
order,  we  arrive,  second,  at  the  consideration  of 
offences  against  religion. 

I.  Apostasy. — This  consists  in  the  total  renunciation 
of  Christianity,  by  a  person,  who  once  professed  the 
true  reUgion,  either  embracing  a  false  religion  or 
renouncing  all  religion.  Formerly  it  was  punishable 
by  death,  a  punishment  which  has  long  been  obsolete  ; 
and  then  it  became  the  subject  only  of  ecclesiastical 
proceedings,  whereby  the  offender  was  corrected  piv 
salute  animcB.  Penalties  were,  however,  provided  by 
the  9  Will.  III.  (1698),  c.  35,  in  case  any  person  educated 
in,  or  having  made  profession  of,  the  Christian  religion, 
should  by  writing,  printing,  teaching,  preaching,  or 
advised  speaking,  assert  or  maintain  there  are  more 
Gods  than  one,  or  deny  that  Christ  was  God,  or  that 
the  Christian  religion  was  true,  or  deny  the  Holy 
Scriptures  of  the  Old  and  New  Testament  to  be  of 
divine  authority.  This  Act  is  still  in  force ;  but  there 
seems  to  be  no  instance  of  a  prosecution  under  its 
provisions. 

II.  Heresy. — This  offence  consists,  not  in  a  total 
denial  of  Christianity,  but  in  the  public  and  obstinate 
denial  of  some  of  its  principal  doctrines.  The  cog- 
nisance of  heresy  has  always  been  held  in  every  country, 
where  the  Canon  Law  has  prevailed,  to  belong  to  the 
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ecclesiastical  judge  ;  and  the  Canonists  have  ever 
treated  heresy  with  great  severity.  On  the  Continent, 
they  prevailed  upon  the  weakness  of  princes  to  make 
heresy  a  temporal,  and  even  a  capital,  offence  ;  and, 
even  in  England,  the  ecclesiastical  courts  were  in 
the  habit  not  only  of  proceeding  against  heretics  by 
spiritual  punishments,  such  as  penance,  excommunica- 
tion, and  the  Uke,  but,  in  exceptional  cases,  by  means 
of  a  writ  known  as  the  writ  de  hceretico  comburendo, 
to  have  punished  the  offenders  also  with  temporal 
chastisements. 

The  Reformation,  however,  moderated  the  power 
of  ecclesiastics  ;  and,  since  that  time,  the  offence  of 
heresy  has  gradually  ceased  to  be  of  legal  importance. 
The  writ  de  hceretico  comburendo  was  totally  abolished, 
and  heresy  subjected  only  to  ecclesiastical  correction 
pro  salute  animce,  by  the  29  Car.  2  (1676)  c.  9. 

III.  Blasphemy. — Another  species  of  offence  against 
religion  is  that  of  blasphemy,  which  consists  in  the  use 
of  language  having  a  tendency  to  vilify  the  Christian 
religion  or  the  Bible.  The  words  used  may  be  either 
spoken  or  written. 

This  is  a  misdemeanor  punishable  at  the  Common 
Law,  by  imprisonment ;  for  Christianity  is  part  of 
the  law  of  England  {JR.  v.  Gott  (1922)  16  Cr.  App. 
R.  87).  Merely  contending  that  the  Scriptures  are 
not  true  is  not,  however,  blasphemy  ;  provided  the 
denial  is  made  in  an  orderly  manner. 

IV.  Disturbing  public  worship,  &c.- — ^It  is  an  indict- 
able misdemeanor  at  the  Common  Law  to  strike  any 
person  in  a  church  or  churchyard ;  and  various 
statutes  have  from  time  to  time  provided  punishments 
for  interrupting  ministers  and  preachers,  whether  of 
the  EstabUshed  Church  or  other  denominations,  and 
for  causing  any  disturbance  at  any  meeting  of  persons 
assembled  for  religious  worship,  or  at  any  burial. 
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V.  Another  offence  of  the  description  under  con- 
sideration is  that  of  using  'pretended  witchcraft,  conjura- 
tion, enchantment,  or  sorcery.  Our  law  once  included 
in  the  list  of  crimes,  that  of  actual  witchcraft  or  inter- 
course with  evil  spirits  ;  and,  though  these  statutes 
have  been  repealed,  they  continued  for  a  long  time  to 
be  made  the  occasion  of  cruel  prosecutions  and  wide- 
spread terror.  At  length,  however,  it  was  enacted, 
by  the  Witchcraft  Act,  1735,  that  no  proceeding 
for  the  future  should  be  carried  on  against  any  person 
for  witchcraft,  sorcery,  enchantment,  or  conjuration, 
or  for  charging  another  with  any  such  offence.  But, 
by  the  same  statute,  persons  who  pretended  to  use 
witchcraft,  to  tell  fortunes,  or  to  discover  stolen  goods 
by  skill  in  any  occult  or  crafty  science,  were  made 
punishable  with  imprisonment. 


NOTE  ON  AUTHORITIES. 

[This  subject  wxiy  he  further  studied  in  : 

Starkie,  "  Slander  "  {&th  edition),  pp.  516-620. 
Odgers,  "  Libel  and  Slander  "  {5th  edition),  pp.  479-484,  where 
the  most  important  cases  are  reviewed.] 


(     171     ) 


CHAPTER  XII. 

3.    OFFENCES    AFFECTING    THE    ADMINISTRATION 
OF    JUSTICE. 


We  are  now  arrived  at  the  consideration  of  offences 
directly  affecting  the  administration  of  justice.  Of 
these  the  following  are  the  most  important,  viz. 
escape  and  prison  breach,  rescue  and  aiding  prisoners 
to  escape,  obstructing  a  lawful  arrest,  perjury, 
printing  and  publishing  false  official  documents,  con- 
tempt of  court,  interference  with  witnesses  or  jurors, 
taking  rewards  for  recovery  of  stolen  goods,  compound- 
ing a  felony,  common  barratry,  maintenance  and  cham- 
perty,  misconduct  of  public  officers,   and   extortion. 

Of  these  in  their  order. 

I.  Escape  and  prison  breach. — To  suffer  the  escape 
of  a  person  lawfully  arrested  for  crime,  so  that  he  gains 
his  liberty  before  he  is  delivered  in  due  course  of  law, 
is  an  offence  against  public  justice.  The  offence  may  be 
committed  either  by  a  peace  officer  or  by  a  private 
person  who  had  lawfully  arrested  the  prisoner. 
Oflficers  who,  after  an  arrest,  negligently  permit  a  felon 
to  escape,  are  guilty  of  a  misdemeanor  ;  if  they 
voluntarily  contrive  the  escape,  then  their  offence 
amounts  to  the  same  kind  of  offence,  and  is  punish- 
able in  the  same  degree,  as  the  offence  for  which  the 
prisoner  was  in  custody,  whether  treason,  felony, 
or  misdemeanor.  And  this  whether  he  were  actually 
committed  to  gaol,  or  were  only  under  a  bare  arrest. 
But  the  officer  cannot  be  thus  punished  as  for  felony, 
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till  the  original  delinquent  has  actually  received  judg- 
ment, or  been  outlawed,  in  respect  of  the  crime  for 
which  he  was  so  committed  or  arrested  ;  otherwise, 
it  might  happen,  that  the  officer  might  be  punished 
for  felony,  and  the  person  arrested  and  escaping  might 
turn  out  to  be  an  innocent  man.  When,  however, 
the  arrest  is  for  treason,  the  officer  will  be  liable,  in  the 
event  of  an  escape,  before  any  conviction  or  attamt  of 
the  traitor  ;  and,  in  aU  cases,  even  before  the  con- 
viction of  the  principal  party,  an  officer  or  any  private 
person  who,  having  another  in  his  lawful  custody  as 
for  a  crime  committed,  violates  his  duty  by  permitting 
an  escape  from  prison,  or  before  he  has  delivered  him 
over  to  the  proper  authority,  is  guUty  of  a  misdemeanor. 
Private  persons  who  permit  prisoners  lawfully  arrested 
by  them  to  escape  are  punishable  in  the  same  way 
as  officers ;  but  their  hability  ceases  when  they  have 
delivered  the  prisoner  to  a  proper  officer. 

As  for  the  prisoner  himself,  breach  of  prison,  which 
consists  in  the  escape  from  lawful  custody  by  the  use 
of  any  force,  or  breaking  of  walls  or  barriers,  was  felony 
at  the  Common  Law,  for  whatever  cause  the  prisoner 
was  committed.  But  this  severity  was  in  1307  miti- 
gated by  statute  (1  Edw.  11.  st.  II.  c.  1).  And  now, 
to  break  prison,  when  committed  for  any  treason  or 
other  felony,  is  still  felony  as  at  the  Common  Law,  and 
punishable  with  penal  servitude  ;  but  to  break  prison, 
when  lawfully  confined  upon  any  inferior  charge, 
is  only  a  misdemeanor,  punishable  with  imprison- 
ment. For  a  prisoner  to  escape  from  custody  without 
the  use  of  force  is  in  all  cases  a  misdemeanor  only, 
and  punishable  with  imprisonment.  In  connection 
with  this  offence,  it  may  be  noticed,  that  for  a  convict 
under  sentence  of  penal  servitude  to  be  at  large  with- 
out lawful  cause,  before  the  expiration  of  the  term  for 
which  he  has  been  sentenced,  is  an  offence  punishable 
with  penal  servitude  (Transportation  Act,  1824,  s.  22  ; 
Penal  Servitude  Act,  1857,  s.  3). 
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II.  Rescue  and  aiding  prisoners  to  escape. — Rescue  is 
the  offence  of  forcibly  and  knowingly  freeing  another 
from  any  lawful  arrest  or  imprisonment  ;  and  such 
rescue  of  one  apprehended  for  felony,  is  felony  ;  for 
treason,  treason  ;  and  for  a  misdemeanor,  a  misde- 
meanor also.  If,  however,  the  person  rescued  was 
merely  in  the  custody  of  a  private  person,  the  rescuer 
is  guilty  only  in  case  he  knew  that  the  person  rescued 
was  actually  in  custody.  And  the  principal  felon 
must  first  receive  judgment,  before  the  rescuer  can  be 
punished  for  felony  ;  although  the  rescuer  may  at 
once  be  prosecuted,  at  the  discretion  of  the  Crown, 
for  a  misdemeanor. 

Offences  of  this  nature,  however,  have  now  been 
dealt  with  by  statute  ;  and  by  the  Murder  Act,  1751, 
it  is  a  felony,  punishable  with  penal  servitude,  for  any 
person  forcibly  to  rescue,  or  attempt  to  rescue,  out  of 
prison,  a  person  committed  for,  or  found  guilty  of, 
murder,  or  a  person  convicted  of  murder,  while  going 
to,  or  during,  execution.  Assisting  a  prisoner  of  war 
to  escape  is,  by  the  Prisoners  of  War  Escape  Act,  1812, 
a  felony,  and  punishable  in  the  same  way.  By  the 
Rescue  Act,  1821,  the  rescuer  of  any  person  charged 
with  felony,  is  guilty  of  felony,  and  may  be  sentenced 
to  penal  servitude.  And  whoever  rescues  or  attempts 
to  rescue,  any  offender  under  sentence  or  order  of 
penal  servitude,  from  the  custody  of  any  person 
charged  with  his  removal,  is  guilty  of  felony,  and  may 
be  sentenced  to  penal  servitude.  By  the  Prison  Act, 
1865,  aiding  any  prisoner  in  escaping,  or  in  attempting 
to  escape,  from  any  prison,  or,  with  intent  to  facilitate 
his  escape,  conveying  anything  into  the  prison,  is  a 
felony,  punishable  with  imprisonment.  It  is  also 
a  felony,  punishable  with  penal  servitude,  for  any 
officer  or  servant  in  an  asylum  for  criminal  lunatics, 
to  permit  their  escape,  either  through  wilful  neglect 
or  connivance  (Criminal  Lunatic  Asylums  Act,  1860, 
8.  12). 
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III.  Another  offence  which  may  be  here  noticed,  is 
that  of  obstructing  a  lawful  arrest,  or,  generally,  the 
execution  of  laT\^ul  process.  This  is,  in  all  cases,  an 
offence  of  a  very  high  and  presumptuous  nature  ;  but 
more  particularly  so,  when  it  is  an  obstruction  of  an 
arrest  upon  criminal  process.  And  it  hath  been  holden, 
that  the  party  opposing  such  arrest,  becomes  thereby 
particeps  criminis  ;  that  is,  an  accessory  in  felony,  and 
a  principal  in  treason.  Formerly,  one  of  the  greatest 
obstructions  to  public  justice,  both  of  the  civil  and 
criminal  kind,  was  the  multitude  of  pretended  privi- 
leged places  (especially  in  London  and  Southwark), 
where  indigent  and  disorderly  persons  assembled 
together  to  shelter  themselves  from  justice,  under  the 
pretext  of  their  having  been  antient  palaces  of  the 
Crown,  or  ecclesiastical  ground,  or  the  like.  But  all 
of  these  sanctuaries  are  now  demolished  ;  and  the 
opposing  of  legal  process  therein  was  declared  a  felony 
by  statute.  Although  these  old  statutes  are,  for  the 
most  part,  now  repealed,  yet  the  offences  with  which 
they  dealt  are  treated  in  more  recent  enactments  ; 
and  such  an  offence  may  amount,  in  certain  cases, 
to  an  act  causing,  or  tending  to  cause,  bodily  harm 
(p.  63).  Further,  whoever  assaults,  resists,  or  wil- 
fully obstructs  any  police  officer  in  the  due  execu- 
tion of  his  duty,  or  any  person  acting  in  his  aid,  or 
assaults  any  person  with  intent  to  resist  or  prevent  his 
own  lawful  apprehension  or  detainer,  or  that  of  any  one 
else,  for  any  offence,  is  guilty  of  a  misdemeanor,  and 
punishable  with  imprisonment  (Offences  against  the 
Person  Act,  1861,  s.  38). 

Moreover,  the  Prevention  of  Crimes  Act,  1871, 
makes  every  assault  on  a  constable,  while  in  the  execu- 
tion of  his  duty  as  such,  a  criminal  offence.  It  is  not, 
however,  an  obstruction  of  a  police  officer,  merely  to 
warn  another  person  against  the  commission  of  a  crime 
on  the  ground  tliat  lie  is  being  watched  ;  although  it  is 
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obstruction  to  give  false  information  to  a  police  officer, 
so  as  to  allow  the  criminal  an  opportunity  to  escape 
{Bastable  v.  Little  [1907]  1  K.  B.  59). 

IV.  Perjury  is  stated,  by  Sir  E.  Coke,  to  be  com- 
mitted, when  a  lawful  oath  is  administered  by  any  that 
hath  authority,  to  any  person  in  any  judicial  proceed- 
ing, who  sweareth  absolutely  and  falsely,  in  a  matter 
material  to  the  issue  or  cause  in  question.  The 
Common  Law  took  no  notice  of  any  perjury,  but  such  as 
was  committed  in  some  court  having  power  to  ad- 
minister an  oath,  or  before  some  magistrate,  or  proper 
officer  invested  with  a  similar  authority,  in  some  pro- 
ceedings relative  to  an  action  or  criminal  prosecution  ; 
for  it  esteemed  all  other  oaths  unnecessary  at  least, 
and  therefore  would  not  punish  the  breach  of  them. 
But,  false  oaths  taken,  and  false  statements  made  in 
certain  cases,  though  not  of  a  judicial  kind,  are  now, 
by  statute,  punishable  with  the  same  penalties  as 
perjury.  Moreover,  these  penalties  attach  also  to 
wiKul  falsehood  in  an  affirmation,  and  whether  uttered 
by  the  speaker  as  a  witness,  or  as  a  juror,  or  in  any 
other  capacity.  The  law  relating  to  perjury  has  been 
consolidated  by  the  Perjury  Act,  1911,  which  provides, 
that  if  any  person,  lawfully  sworn  as  a  witness  or  as  an 
interpreter  in  a  judicial  proceeding,  wilfully  makes 
a  statement  material  in  that  proceeding,  which  he 
knows  to  be  false,  or  does  not  believe  to  be  true,  he  is 
guilty  of  perjury  (s.  1  (1)). 

And  a  judicial  proceeding  is  defined  to  include  a 
proceeding  before  any  court,  tribunal,  or  person 
having  by  law  power  to  hear,  receive,  and  examine 
evidence  on  oath  (s.  1  (2)). 

A  mere  voluntary  oath,  however — that  is,  an  oath 
administered  in  a  case,  and  in  circumstances,  for 
which  the  law  has  not  provided — is  not  one  on  which 
perjury  can  be  assigned  ;    for  as  such  a  proceeding 
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is  not  required,  so  neither  is  it  protected,  by  the 
law.  Indeed,  such  voluntary  oaths  are  expressly 
prohibited  by  the  Statutory  Declarations  Act,  1835, 
which  provides  that  a  certain  form  of  declaration 
may  be  substituted  for  them.  Any  party  falsely 
making  such  statutory  declaration  is  guilty  of  a 
misdemeanor. 

Perjury  must  be  absolute,  as  well  as  false  ;  that  is, 
(i)  it  must  be  in  positive  terms,  although  a  man  will  be 
guilty  of  the  offence  if  he  swears  he  believes  to  be  true 
a  fact  or  statement  which  he  knows  to  be  false  ;  (ii)  it 
must  also  be  corrupt  or  wilful,  that  is,  it  must  be  com- 
mitted malo  animo,  not  upon  surprise  or  the  like.  It 
must  also  be  in  some  point  material  to  the  question  in 
dispute  ;  for  if  it  only  be  in  some  trifling  collateral 
circumstance  to  which  no  regard  is  paid,  it  is  no  more 
penal  than  the  voluntary  extra-judicial  oaths  before 
mentioned.  The  question  whether  a  statement  on 
which  perjury  is  assigned  was  material,  is  a  question 
of  law,  to  be  determined  by  the  judge  and  not  by  the 
jury  (s.  1  (6)). 

A  person  cannot  be  convicted  of  perjury,  or  of  any 
other  offence  against  the  Act,  solely  upon  the  evidence 
of  one  witness  as  to  the  falsity  of  any  statement  alleged 
to  be  false  (s.  13).  In  other  words,  there  must  be 
corroboration  on  this  point.  This  must  consist,  either 
in  the  evidence  of  a  second  witness,  or  in  proof  of  other 
material  and  relevant  facts  which  substantially  con- 
firm the  testimony  of  the  one  witness.  Thus,  a  letter 
written  by  the  accused  person  contradicting  his  sworn 
evidence  is  sufficient  corroboration. 

In  addition  to  false  statements  made  in  a  judicial 
proceeding,  the  Act  makes  punishable  in  like  manner 
false  statements  on  oath  by  persons  who  are  required 
or  authorised  by  law  to  make  statements  on  oath 
for  any  purpose  (s.  2). 

And  false  statements  made  not  on  oath  are  also  in 
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certain  cases  made  punishable.  Such  are  false  state- 
ments in  relation  to  marriages,  births,  and  deaths, 
and  false  statements  in  statutory  declarations,  or  in 
written  statements,  or  even  oral  declarations,  which 
are  required  by  law  (ss.  3-5).  And  for  a  person  to 
procure  or  attempt  to  procure  himself  to  be  registered 
for  the  purpose  of  practising  a  vocation  or  calling,  by 
wilfully  making  any  declaration  or  representation  which 
he  knows  to  be  false  or  fraudulent,  is  a  misdemeanor 
punishable  with  imprisonment  (s.  6). 

Perjury  is  a  misdemeanor,  the  punishment  for 
which  is  penal  servitude.  Aiders,  abettors,  and  subor- 
ners are  punishable  as  principals  ;  and  persons  who 
incite,  or  attempt  to  procure  another  person,  to  commit 
any  offence  against  the  Act  are  guilty  of  a  misdemeanor, 
and  liable  to  imprisonment  (s.  7). 

Subornation  of  perjury  is  the  offence  of  procuring 
another  person  to  take  such  a  false  oath  as  constitutes 
perjury  in  the  principal ;  and  if  the  party  tampered 
with  does  not  actually  take  the  oath,  the  person 
inciting  him  so  to  do,  although  not  guilty  of  suborna- 
tion, is  still  liable  to  punishment  for  the  incitement. 
Any  court,  whether  civil  or  criminal,  and  whether  of 
summary  jurisdiction  or  otherwise,  has,  in  general, 
the  power  to  direct  a  witness  to  be  prosecuted  for 
perjury,  in  regard  to  the  evidence  he  has  given  in 
any  cause  or  proceeding  had  therein  (s.  9). 

The  fabrication  of  false  evidence  with  intent  to 
mislead  a  judicial  tribunal  is  an  indictable  misde- 
meanor, punishable  with  imprisonment  {E.  v.  Vreones 
[1891]  1  Q.  B.  360). 

V.  False  prints  of  statutes,  Sc. — We  have  already 
seen  (p.  125)  that  the  forgery  and  falsification  of  official 
documents  are  offences  of  a  serious  nature.  By  the 
Evidence  Act,  1845,  and  the  Documentary  Evidence 
Acts,  1868  and  1882,  it  is  further  made  a  felony,  pun- 
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ishable  with  penal  servitude,  to  print  any  copy  of  any 
document  which  falsely  purports  to  be  printed  by  the 
King's  Printer,  or  to  tender  in  evidence  any  such  copy, 
knowing  that  it  was  not  printed  by  the  King's  Printer. 
Such  documents  will  generally  be  Acts  of  Parliament, 
proclamations,  Orders  and  Regulations,  and  similar 
documents  of  judicial  or  official  purport. 

VI.  Contempts  of  court. — Any  striking  or  other 
outrage  in  the  superior  courts  of  justice,  or  at  the 
Assizes,  is  a  contempt  of  court.  And  it  has  been  held 
that  to  strike  one  of  the  parties  or  a  witness  in  the 
lobby  of  the  courts  is  a  contempt. 

Moreover,  not  only  the  commission  of  actual  violence 
of  this  description,  but  also  the  use  of  threatening  or 
reproachful  words  to  any  judge  sitting  in  the  courts, 
or  the  writing  of  scurrilous  abuse  of  him  in  that  capacity, 
is  a  contempt.  It  is  lawful  to  discuss  with  decency 
the  merits  of  the  decision  of  a  judge  or  the  verdict  of  a 
jury :  but  where  such  discussion  is  mere  invective, 
tending  to  bring  into  contempt  the  administration  of 
justice,  it  is  unlawful  and  punishable.  A  cognate 
offence  is  that  of  publicly  commenting  on  a  pending 
case  so  as  to  prejudice  its  impartial  trial.  These,  like  all 
acts  which  are  calculated  to  interfere  with  the  course  of 
justice,  are  misdemeanors  at  the  Common  Law,  punish- 
able with  imprisonment.  And  the  King's  Bench 
Division  of  the  High  Court  of  Justice,  as  the  inheritor 
of  the  powers  of  the  old  court  of  King's  Bench,  has  an 
inherent  authority  to  punish  such  acts  by  attachment 
for  contempt  of  court  ;  wlicreupon  the  offender  is 
consigned  to  prison  during  the  pleasure  of  the  Court. 

VII.  Interference  with  witnesses  and  jurors. — In- 
timidation, or  other  improper  demeanour,  practised 
towards  the  parties  or  witnesses  in  a  court  of  justice, 
is  a  common  law  misdemeanor,  punishable  with  im- 
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prisonment.  Thus,  if  a  man  endeavours  to  dissuade 
a  witness  from  giving  evidence,  or  advises  a  prisoner 
to  stand  mute — -these  are  impediments  of  justice. 
And,  by  the  Witnesses  (Pubhc  Inquiries)  Protection 
Act,  1892,  witnesses  are  also  now  protected  against 
being  obstructed  or  intimidated  when  giving  evidence 
on  any  public  inquiry  ;  the  offence  being  made  a 
misdemeanor  punishable  with  imprisonment. 

So  as  regards  jurors,  an  offence  somewhat  of  the 
same  character  may  be  committed,  known  as  embracery ; 
that  is,  attempting,  by  bribes  or  by  any  corrupt 
means,  to  influence  the  jurors  to  one  side  or  the  other. 
The  punishment  for  this  misdemeanor  is  imprisonment. 

VIII.  Taking  a  reward  under  the  pretence  of  helping 
owner  to  recover  stolen  goods. — By  the  Larceny  Act, 
1916,  it  is  a  felony,  punishable  with  penal  servitude, 
for  anyone  corruptly  to  take  any  money  or  reward, 
directly  or  indirectly,  under  pretence  or  upon  account 
of  helping  any  person  to  recover  any  property  which 
has,  under  circumstances  which  amount  to  felony 
or  misdemeanor,  been  stolen  or  obtained  in  any 
way  whatsoever,  or  received  ;  unless  he  has  used  all 
due  diligence  to  cause  the  offender  to  be  brought  to 
trial  for  such  offence  (Larceny  Act,  1916,  s.  34).  It 
will  be  remembered  (p.  101)  that  to  steal  a  dog  only 
becomes  indictable  when  the  offender  has  been 
previously  convicted  of  a  similar  offence.  Special 
provision  has  therefore  been  made  by  the  Larceny  Act, 
1916  (s.  5  (3)),  in  the  case  of  a  person  taking  rewards 
under  pretence  or  upon  account  of  helping  persons  to 
recover  a  stolen  dog,  which  is  made  a  misdemeanor 
punishable  with  imprisonment.  It  is  also,  by  the 
Larceny  Act,  1861,  s.  102,  an  offence  punishable  with 
a  fine  of  fifty  pounds,  for  which  a  common  informer 
may  sue,  for  any  person  to  advertise  publicly  a  reward 
for  the  return  of  any  property  which  has  been  stolen 
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or  lost,  and  in  such  advertisement  to  use  words  pur- 
porting that  no  questions  will  be  asked,  or  that  a 
reward  will  be  paid  for  any  such  property  without 
making  inquiry  of  or  seizing  the  person  producing  it, 
or  to  offer  in  such  advertisement  to  return  to  any 
pawn-broker,  or  person  who  may  have  bought  or  lent 
money  upon  such  property,  the  money  so  paid  or  lent 
for  the  return  of  such  property.  The  printer  or 
publisher  of  such  advertisement  also  commits  this 
offence,  if  prosecuted  within  six  months  from  the 
date  of  printing  or  publication,  and  subject  to  the 
consent  of  the  Attorney-General  to  the  prosecution. 

IX.  Com'ponnding  a  felony,  is  the  taking  of  a  reward 
for  forbearing  to  prosecute  a  felony.  And  the  usual 
form  which  this  offence  takes,  is  the  antient  one  of 
theft-bote,  where  a  party  robbed  takes  his  goods  again, 
or  other  amends,  entering  into  an  agreement  not  to 
prosecute  ;  although  the  offence  may  be  committed  by 
a  person  who  is  not  the  owner  of  the  stolen  goods- 
This  was  formerly  held  to  make  a  man  an  accessory 
to  the  theft  ;  but  is  now  punishable  only  mth  im- 
prisonment. It  is  the  agreement  not  to  prosecute 
which  constitutes  the  offence  ;  and  it  is  immaterial 
whether  there  is  or  is  not  a  subsequent  failure  to 
prosecute. 

The  mere  concealment  of  a  felony  is  also  criminal  ; 
and  is  described  in  the  books  as  misprision  of  felony, 
which  is  the  conceaUng  of  a  felony  by  any  person  who 
has  knowledge  of  it,  although  he  does  not  consent  to 
it.  The  offence  is  punishable  with  imprisonment; 
but  prosecutions  therefor  are  not  now  in  practice  ever 
instituted. 

Compounding  a  misdemeanor,  witiiout  the  leave  of 
the  Court,  is  illegal  but  not  criminal ;  unless  it  amounts 
to  an  agreement  to  obstruct  or  prevent  the  course  of 
justice  (p.  213). 
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X.  Common  barratry  is  the  offence  of  frequently 
inciting  and  stirring  up  suits  and  quarrels,  either  at 
law  or  otherwise  ;  but  a  single  act  of  inciting  such 
suits  or  quarrels  is  not  barratry.  Common  barratry 
committed  with  regard  to  a  ship  by  a  master  or  seaman 
is  a  different  offence,  and  is  a  fraud,  as  already  stated 
(Vol.  III.,  p.  250).  The  punishment  for  barratry  is  fine 
and  imprisonment.  If,  however,  a  solicitor  is  con- 
victed of  barratry,  and  thereafter  practises  his  pro- 
fession, he  may  be  sentenced  to  penal  servitude 
(Frivolous  Arrests  Act,  1725,  s.  4). 

XI.  Maintenance  is  an  officious  intermeddling  in  an 
action  that  in  no  way  belongs  to  one  ;  by  maintaining 
or  assisting  either  party,  with  money  or  otherwise,  to 
prosecute  or  defend  it  {Alabaster  v.  Harness  [1895]  1 
Q.  B.  339).  This  is  an  offence  which  keeps  aUve  strife 
and  contention,  and  perverts  the  remedial  process  of 
the  law  into  an  engine  of  oppression.  A  man  may, 
however,  with  impunity,  out  of  charity  and  compassion, 
maintain  the  suit  of  his  near  kinsman,  servant,  or  poor 
neighbour  ;  and  he  may  also  maintain  any  action  or 
other  legal  proceeding  in  which  he  has  any  actual 
pecuniary  interest,  present  or  contingent.  Moreover, 
a  combination  of  persons  to  prosecute  any  person 
against  whom  they  have  reasonable  grounds  of  sus- 
picion, is  not  necessarily  maintenance.  But  in  cases 
where  the  offence  is  committed,  it  is  an  indictable 
misdemeanor  punishable  with  imprisonment.  The 
consequences  of  maintenance  as  a  tort  against  the 
injured  party,  have  previously  been  considered 
(Vol.  III.,  pp.  398-400). 

XII.  Champerty  is  an  aggravated  species  of  main- 
tenance, and  is  punished  in  the  same  manner.  It 
consists  in  a  bargain  with  a  plaintiff  or  defendant 
campum   partiri,   i.e.,    to   divide    the    land    or    other 


182  BK.    IV. —  CRIMES. 

matter  sued  for,  if  he  shall  prevail  at  law  ;  where- 
upon the  champertor  is  to  carry  on  or  defend  the 
action  at  Ms  owti  expense.  Champerty  cannot  be 
justified  by  motives  of  charity. 

XIII.  Misconduct  of  public  officers. — Negligence  in 
public  officers  entrusted  with  the  administration  of 
justice  and  the  maintenance  of  public  order,  as  sheriffs, 
coroners,  constables,  and  the  like,  is  a  misdemeanor, 
and  renders  the  offender  liable  to  imprisonment,  and 
to  forfeiture  of  office.  Oppression  and  tyrannical 
partiality  of  judges,  justices,  and  other  magistrates, 
in  the  administration  and  under  the  colour  of  their 
office,  is  an  offence  punishable  with  imprisonment  and 
forfeiture  of  office. 

XIV.  Extortion  is  an  abuse  affecting  the  adminis- 
tration of  justice,  and  consists  in  any  official  unlawfully 
taking,  by  colour  of  his  office,  from  aii}^  man,  any 
money  or  thing  of  value,  that  is  not  due  to  him,  or 
more  than  is  due,  or  before  it  is  due.  The  punishment 
for  this  misdemeanor  is  imprisonment  ;  and  sometimes 
a  forfeiture  of  the  office.  Statutory  provisions  have 
been  made  in  the  case  of  extortion  by  sheriffs  and  their 
officers  (Sheriffs  Act,  1887,  s.  20),  coroners  (Coroners 
Act,  1887,  s.  8),  clerks  of  assize,  clerks  of  the  peace, 
clerks  of  the  court  or  their  deputies  or  officers,  and 
gaolers  who  exact  from  a  prisoner,  or  detain  him 
in  custody  for  non-payment  of,  any  fee  or  gratuity  for 
entrance,  commitment,  or  discharge  (Gaol  Fees  Abo- 
lition Act,  1815,  ss.  9,  13). 

XV.  Bribery  and  corruption. — Bribery  is  the  term 
used  where  some  reward  is  given  or  promised  to  a 
judicial  or  ministerial  officer  with  the  view  of  influencing 
him  in  the  due  performance  of  his  duty,  or  in  com- 
mitting some  act  in  violation  tliereof.  This  offence  is  a 
misdemeanor  punishable  with  imprisonment.     Special 
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provision  has  been  made  for  summary  punishment  in 
the  case  of  certain  classes  of  officials  whose  duties 
peculiarly  expose  them  to  the  temptation  of  a  bribe, 
e.g.  customs  and  excise  officers  and  officers  of  the 
Inland  Revenue. 

By  the  Public  Bodies  (Corrupt  Practices)  Act,  1889, 
s.  1,  it  is  made  a  misdemeanor,  (i)  to  solicit  corruptly  or 
receive,  or  agree  to  receive,  for  oneself  or  for  any  other 
person,  any  gift,  loan,  reward,  or  advantage,  as  an  in- 
ducement to  any  member  or  servant  of  a  public  body 
to  do  or  forbear  to  do  anything  in  respect  of  any 
matter  in  which  the  public  body  is  concerned,  (ii)  cor- 
ruptly to  give,  promise,  or  offer,  any  gift,  loan,  reward, 
or  advantage  to  any  person,  whether  for  the  benefit  of 
that  person  or  of  another  person,  as  an  inducement  to 
do  or  forbear  to  do  anything  in  respect  of  any  matter 
in  which  the  public  body  is  concerned.  Every  one 
convicted  of  such  offence  is  liable  to  imprisonment, 
and,  in  addition,  to  forfeit  the  amount  or  value  of 
any  gift,  loan,  or  reward  received  by  him,  and  to  be 
adjudged  incapable  of  being  elected  or  appointed  to 
any  public  office  for  seven  years  from  the  date  of  the 
conviction,  as  well  as  to  forfeit  any  public  office  held 
at  the  time  of  the  conviction.  In  the  event  of  a  second 
conviction,  the  offender  may  be  made  liable  to  be 
adjudged  for  ever  incapable  of  holding  any  public 
office,  and  incapable  for  seven  years  of  being  registered 
as  an  elector,  or  of  voting  at  elections,  and  may  forfeit 
also  all  right  to  any  compensation  or  pension  to  which 
he  would  otherwise  have  been  entitled  as  a  public 
official  (s.  2).  But  no  prosecution  for  an  offence  under 
this  Act  is  to  be  instituted,  except  by  or  with  the 
consent  of  the  Attorney-General  (s.  4). 

Bribery  of  voters  at  elections,  whether  parliamentary 
or  municipal,  has  also  been  dealt  with  by  statute  ; 
and  its  nature  has  been  explained  briefly  in  a  previous 
volume  of  this  work  (Vol.  I.,  pp.  160-162). 
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With  regard  to  the  corruption  of  agents,  it  is  pro- 
vided by  the  Prevention  of  Corruption  Act,  1906, 
s.  2  (1),  that  it  shall  be  a  misdemeanor  punishable 
by  imprisonment — (i)  if  an  agent  corruptly  accepts 
or  obtains,  or  agrees  to  accept  or  attempts  to  obtain, 
from  any  person,  for  himself  or  for  any  other  person, 
any  gift  or  consideration,  as  an  inducement  or  reward 
for  doing  or  forbearing  to  do,  or  for  having  done  or 
forborne  to  do,  any  act  in  relation  to  his  principal's 
affairs  or  business,  or  for  showing,  or  forbearing  to 
show,  favour  or  disfavour  to  any  person  in  relation 
thereto  ;  (ii)  if  any  person  corruptly  gives,  or  agrees 
to  give,  or  offers  any  gift  or  consideration,  to  any 
agent,  as  an  inducement  or  reward  for  doing,  or  for- 
bearing to  do,  any  act  in  relation  to  his  principal's 
affairs  or  business,  or  for  showing,  or  forbearing  to 
show,  favour  or  disfavour,  to  any  person  in  relation 
to  such  affairs  or  business  ;  and  (iii)  if  any  person 
knowingly  gives  to  any  agent,  or  if  any  agent  know- 
ingly uses  with  intent  to  deceive  his  principal,  any 
receipt,  account,  or  other  document  in  respect  of 
which  the  principal  is  interested,  and  which  contains 
any  statement  which  is  false  or  erroneous  or  defective 
in  any  material  particular,  and  which,  to  his  know- 
ledge, is  intended  to  mislead  the  principal. 

An  agent  in  this  connection  is  defined  to  include  any 
person  employed  by  or  acting  for  another. 

The  consent  of  the  Attorney-General  is  necessary 
to  the  institution  of  a  prosecution  under  this  Act  also. 
The  Prevention  of  Corruption  Act,  1910,  s.  1,  further 
authorises  the  infliction  of  penal  servitude  where  a 
person  is  convicted  of  a  misdemeanor  under  either  of 
the  two  last-mentioned  Acts,  if  the  matter  in  relation 
to  which  the  offence  was  committed  was  a  contract 
or  proposal  for  a  contract  with  the  King  or  any  Govern- 
ment Department  or  public  body,  or  a  sub-contract 
to  execute  any  work  comprised  in  such  a  contract. 
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CHAPTER  XIII. 

4.    OFFENCES   AGAINST   THE   PUBLIC   PEACE. 


Our  next  subject  for  consideration  deals  with  those 
offences  which  threaten  or  result  in  a  disturbance  of 
the  'public  peace. 

I.  Unlawful  Meetings. 

The  first  of  these  to  be  discussed  is  a  group  of  some- 
what similar  offences  known  as  unlawful  assembly, 
rout,  and  riot,  culminating  in  riotous  assembly. 

(i)  An  unlawful  assembly  occurs  when  tlu'ee  or  more 
persons  assemble  together  to  do  an  unlawful  act,  or 
to  carry  out  any  object,  la\^'ful  or  unla^^dPul,  in  such 
a  manner  as  cannot  but  endanger  the  peace,  or  at 
least  raise  fears  and  jealousies  among  the  subjects  of 
the  realm.  Prize  fighting  is  illegal ;  and  therefore  a 
meeting  for  the  purpose  of  holding  a  prize  fight  is  an 
unlawful  assembly.  And  all  persons  present  in  any 
capacity  connected  with  the  fight  are  guilty  of  a  mis- 
demeanor ;  though  mere  spectators  are  not  so  liable. 
By  the  Seditious  Meetings  Act,  1817,  s.  23,  meetings 
of  more  than  fifty  persons  assembled  in  any  street, 
square,  or  open  place,  within  one  mile  of  Westminster 
Hall,  for  the  purpose,  or  on  the  pretext,  of  considering 
any  petition,  complaint,  remonstrance,  declaration,  or 
other  Address  to  the  King  or  to  the  Houses  of  Parlia- 
ment, or  convened  for  any  day  on  which  Parliament 
is  in  session,  or  on  which  the  High  Court  of  Justice 
meets  at  the  Royal  Courts  of  Justice,  are  unlawful 
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assemblies  ;  but  meetings  for  the  election  of  members 
to  Parliament  are  not  within  this  provision. 

And,  generally,  all  meetings  convened  for  the 
purpose  of  intimidating  the  Executive  or  Parliament, 
or  of  spreading  sedition  or  obstructing  the  officers  of 
the  law,  are  unlawful  assemblies.  And,  even  Vv  here  the 
objects  of  the  meeting  are  in  themselves  lawful,  if 
the  manner  of  the  meeting  is  such  as  to  endanger  the 
public  peace,  or  to  cause  a  fear  in  the  minds  of  reason- 
able men  that  a  breach  of  the  peace  will  occur,  it  is 
an  unlawful  assembly.  But  mere  knowledge  that  a 
meeting  will  be  opposed,  and  that  the  opposers  may  be 
guilty  of  a  breach  of  the  peace,  will  not  make  a  meeting 
which  is  convened  for  lawful  objects  and  conducted  in 
a  lawful  manner  an  unlawful  assembly  {E.  v.  Clarkson 
(1892)  17  Cox,  C.  C.  483). 

It  is  the  duty  of  magistrates  and  the  police  to  disperse 
an  unlawful  assembly,  and  force  may  be  used  in  the 
event  of  a  refusal  to  disperse.  To  resist  dispersal  is 
in  itself  illegal  and  riotous. 

(ii)  A  rout  is  where  three  or  more  persons  with 
a  similar  object  have  actually  made  some  advances 
towards  their  object,  e.g.,  when  a  crowd  assembled  for 
the  purpose  of  destroying  machinery,  has  started  on 
its  way  to  attack  a  particular  factory. 

(iii)  A  riot  is  where  three  persons,  or  more,  assem- 
bling together  of  their  own  authority,  have  actually 
commenced  to  do  an  unlawful  act,  or  even  to  do  a 
lawful  act,  as  removing  a  nuisance,  in  a  violent  and 
tumultuous  manner. 

The  punishment  for  taking  part  in  any  of  these 
misdemeanors  is  imprisonment. 

Unlawful  assemblies  and  riots  have  from  time  to 
time  been  the  subject  of  statute  law.  By  the  13 
Hen.  IV.  (1411)  c.  7,  any  two  Justices,  together  with 
the  sheriff  or  under-sheriff  of  the  county,  may  sup- 
press any  such  assembly,  rout,  or  riot,  and  arrest  the 
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offenders.  Under  that  statute,  all  persons,  other  than 
those  having  lawful  excuse,  are  bound  to  attend  the 
Justices  in  suppressing  a  riot,  upon  pain  of  fine  and 
imprisonment  ;  and  any  battery,  wounding,  or  kill- 
ing the  rioters,  that  may  happen  in  suppressing  the 
riot,  is  justifiable.     This  statute  is  still  in  force. 

The  riotous  assembling  of  twelve  persons  or  more, 
and  not  dispersing  upon  proclamation,  is  a  much  more 
serious  offence  than  to  be  engaged  in  an  ordinary  riot 
as  above  defined.  This  offence  is  dealt  with  by  the 
Riot  Act,  1714,  as  follows  : 

If  any  persons,  to  the  number  of  twelve  or  more, 
are  unlawfully,  riotously,  and  tumultuously  assembled 
together,  to  the  disturbance  of  the  peace,  it  is  the  duty 
of  the  Justices  of  the  Peace,  sheriff,  under-sheriff,  or 
mayor,  baUiff,  or  other  head  officer  of  any  city  or  town 
corporate,  where  such  assembly  is  gathered,  to  go  to 
the  place  where  the  rioters  are  assembled,  and  make  a 
proclamation,  in  a  form  prescribed  in  the  Act,  ordering 
them  to  disperse.  If  persons  to  the  number  of  twelve 
or  more  luilawfully,  riotously,  and  tumultuously  re- 
main or  continue  together  for  one  hour  after  such 
proclamation  is  made,  they  are  guilty  of  felony.  The 
Riot  Act  declares  further,  that  if  the  reading  of  the 
proclamation  be  by  force  opposed,  or  the  reader  be 
in  any  manner  wilfuUy  hindered  from  the  reading  of  it, 
the  opposers  and  hinderers,  and  all  persons  to  whom 
such  proclamation  ought  to  have  been  made,  Icnowing 
of  such  hindrance  and  not  dispersing,  are  guilty  of 
felony.  The  same  Act  also  contains  a  clause  indem- 
nifying the  officers  and  their  assistants,  in  case  any 
of  the  mob  be  unfortunately  killed  in  the  endeavour 
to  disperse  them.  The  punishment  for  breach  of  the 
Act  is  jjcnal  servitude. 

It  is,  moreover,  a  statutory  misdemeanor  for  any 
one,  accompanied  by  an  excessive  number  of  persons, 
or  by  more  than  ten  persons  at  one  time,  to  repair  to 
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the  King  or  to  both  or  either  Houses  of  Parliament, 
upon  pretence  of  delivering  any  petition  to  the  Crown 
or  to  either  Houses  of  Parliament,  for  the  alteration 
of  matters  established  by  law  in  Church  or  State. 
And  persons  who  do  so  incur  a  penalty  not  exceeding 
£100  and  three  months'  imprisonment.  It  is  not, 
however,  unlawful  for  persons  not  exceeding  ten  in 
number  to  present  any  pubhc  or  private  complaint  to 
the  King  or  to  any  member  of  Parliament  for  any 
remedy  to  be  had  thereon  (13  Car.  II.,  st.  I.,  c.  5). 

II.  Affrays. 

An  affray  is  the  fighting  of  two  or  more  persons 
in  some  public  place,  to  the  terror  of  the  King's  sub- 
jects ;  for  if  the  fighting  be  in  private  it  is  no  affray,  but 
merely  an  assault.  The  use  of  quarrelsome  or  threaten- 
ing words  does  not  amount  to  an  aifray.  Affrays  are 
misdemeanors,  and  may  be  suppressed  either  by  a 
constable,  whose  duty  it  is  to  do  so,  or  by  any  private 
person  present,  who  is  justified  in  endeavouring  to  part 
the  combatants,  whatever  consequences  may  ensue. 
Constables,  in  suppressing  an  affray,  may  break  open 
doors,  or  apprehend  the  affrayers  ;  and  they  may  either 
carry  the  offenders  before  a  Justice,  or  even  imprison 
them  by  their  own  authority  for  a  convenient  space, 
till  the  heat  is  over.  But  that  is  while  the  affray 
is  proceeding,  not  afterwards.  The  punishment  of 
common  affrays  is  imprisonment,  the  measure  of 
which  must  be  regulated  by  the  circumstances  of  the 
case  ;  for,  where  there  is  any  material  aggravation, 
the  punishment  proportionally  increases.  Duelling  in 
a  public  place  is  an  affray,  and,  whether  in  a  pubhc 
or  a  private  place,  it  is  a  misdemeanor  at  the  Common 
Law,  even  though  no  injuries  are  inflicted  ;  and  tliis 
in  addition  to  the  other  penalties  to  which  the  prin- 
cipals   and   the    seconds    may    be    liable.     Challenges 
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to  fight,  either  by  word  or  letter,  and  the  bearing 
of  such  challenges,  are  misdemeanors,  punishable  by 
imprisonment. 

The  offence  of  riding  or  going  armed  with  dangerous 
or  unusual  weapons,  tending  to  disturb  the  peace, 
by  terrif}ang  the  King's  subjects,  is  particularly  pro- 
hibited by  the  Statute  of  Northampton,  2  Edw.  III. 
(1328)  s.  3,  upon  pain  of  forfeiture  of  the  arms,  and 
imprisonment  during  the  pleasure  of  the  Crown.  And 
a  conviction  has  been  obtained  on  an  indictment  under 
this  statute  against  a  person  who  discharged  firearms 
in  the  public  street  {R.  v.  Meade  (1903)  19  T.  L.  R.  540). 

III.  Forcible  Entry. 

Forcible  entry  or  detainer  is  an  offence  committed 
by  violently  taking,  or  keeping  possession  of,  lands 
and  tenements,  with  menaces,  force,  and  arms,  and 
without  the  authority  of  law.  A  forcible  entry, 
or  re-entrj^,  was  formerly  allowable  to  every  person 
disseised  or  turned  out  of  possession,  unless  his  entry 
was  taken  away  or  barred  by  his  own  neglect  or  other 
circumstances  ;  but  it  is  now,  as  well  as  a  forcible 
detainer,  a  misdemeanor,  punishable  with  imprison- 
ment. 

It  is  not  necessary,  to  constitute  the  offence,  that 
there  should  be  actual  violence  to  any  person  ;  the 
manner  of  entry  being  the  essential  feature  of  this 
wrong.  If  such  entry  is  made  by  opening  a  door  with 
a  key,  or  by  means  of  threats  and  the  like,  wherein 
actual  force  is  not  used,  the  offence  is  not  one  of 
forcible  entry. 

Forcible  detainer  consists  in  maintaining  by  force 
the  possession  of  lands,  tenements,  or  hereditaments  ; 
and  it  is  immaterial  whether  the  original  possession  was 
secured  by  lawful  or  unlawful  means,  or  whether  the 
accused  had  a  right  to  possession  of  the  land,  or  not 
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(8  Hen.  VI.  (1429),  c.  9).  But  the  latter  question  is 
important,  as  we  have  seen  (Vol.  III.  pp.  354-355), 
if  the  party  ejected  brings  a  civil  action  for  damages. 
The  commonest  forms  of  this  offence,  which  is  a 
misdemeanor,  are  the  forcible  continuance  in  posses- 
sion by  a  tenant  whose  term  has  expired,  or  a  forcible 
resistance  to  a  distress. 

IV.  Threats  to  Injure  Property. 

We  have  seen  already  that  it  is  an  offence  to  send  a 
letter  threatening  to  murder  any  person.  It  is  also 
provided  by  the  Malicious  Damage  Act,  1861,  s.  50, 
that  to  send  or  deliver,  knowing  its  contents,  any  letter 
threatening  to  burn  or  destroy  any  building,  ship,  or 
agricultural  produce,  or  to  kill  or  maim  any  cattle,  is 
a  felony  punishable  with  penal  servitude. 

V.  Libel. 

We  have  already  in  an  earlier  volume  (III.,  pp.  332- 
342)  considered  the  law  relating  to  libel,  i.e.,  defam- 
atory writings,  pictures,  &c.,  in  so  far  as  concerns  civil 
actions  in  respect  thereof.  But  libel  may  also  be  a 
criminal  offence  punishable  with  imprisonment  and 
fine.  The  reason  for  this  is,  that  libels,  by  their  very 
essence,  tend  to  be  provocative  of  a  breach  of  the  peace, 
while  the  evil  that  may  be  done  by  them  is  in  some  cases 
so  great,  that  it  is  desirable  in  the  public  interest  that 
they  should  be  repressed.  Slanders,  on  the  other  hand, 
which,  not  being  reduced  into  writing  or  other  per- 
manent form,  are  generally  of  less  serious  moment 
and  sooner  forgotten,  are  not  punishable  criminally, 
except  where  they  are  blasphemous,  seditious,  or 
grossly  immoral,  or  of  a  nature  to  cause  an  immediate 
breach  of  the  peace  to  be  expected. 

All  libels  which  would  be  actionable  are   also  in- 
dictable, except  in  cases  where  no  action  would  lie 
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without  proof  of  special  damage.  Thus,  any  writing 
imputing  to  another  the  commission  of  an  offence, 
fraud,  dishonesty,  immorality,  dishonourable  conduct, 
or  anything  calculated  to  exclude  him  from  the  society 
of  his  fellow-creatures,  is  a  libel  which  may  be  the 
subject  of  criminal  proceedings.  And  similarly  too 
with  writings  which  hold  a  person  up  to  hatred,  ridicule, 
or  contempt,  or  injure  him  in  his  profession,  trade,  or 
calling. 

Conversely,  it  is  generally  true  that  to  be  indictable 
a  writing  must  be  actionable  ;  but  this  rule  is  subject 
to  certain  exceptions.  First,  it  may  be  a  criminal  libel 
to  publish  a  writing  vilifying  a  person  who  is  dead, 
provided  that  the  intent  was  to  bring  contempt  and 
scandal  upon  his  family  and  thereby  provoke  them  to 
a  breach  of  the  peace.  Second,  writings  which  tend  to 
revile  or  defame  persons  in  high  positions  in  foreign 
countries  may,  it  is  said,  form  the  subject  of  proceed- 
ings for  criminal  libel  in  this  country,  particularly 
when  such  writings  have  a  tendency  to  disturb  the 
relations  existing  between  the  two  countries.  Again, 
writing  reflecting  upon  bodies  or  classes  of  persons, 
as  opposed  to  individuals,  may  be  made  the  subject 
of  an  indictment,  provided  that  they  tend  to  incite 
popular  hatred  against  persons  belonging  to  the  body 
or  class  defamed,  and  thereby  to  cause  a  breach  of  the 
peace. 

In  the  matter  of  publication  the  law  relating  to 
criminal  libel  differs  from  that  of  civil  libel.  To  give 
ground  for  a  civil  action,  publication  of  the  libel  to 
a  third  party  is  necessary ;  but,  for  the  purpose 
of  criminal  proceedings,  publication  to  the  person 
libelled  is  sufficient,  provided  it  be  reasonably  calcu- 
lated to  provoke  him  to  a  breach  of  the  peace. 

Lastly,  the  Libel  Act,  1843,  provides  that,  upon  the 
trial  of  any  indictment  or  information  for  a  defamatory 
libel,  the  truth  of  the  matters  charged  may  be  inquired 
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into,  but  shall  not  amount  to  a  defence,  unless  it  was 
for  the  public  benefit  that  the  said  matters  charged 
should  be  published.  This  is  a  most  important  pro- 
vision, which  differentiates  the  criminal  offence  of 
libel  from  the  civil  offence,  in  which  truth  is  a  defence 
to  an  action  (Vol.  III.,  p.  338). 

Before  the  passing  of  the  Libel  Act,  1782  (commonly 
known  as  '  Fox's  Act '),  it  had  been  frequently  held  by 
the  Judges  (notably  by  Lord  Mansfield  and  the  rest  of 
the  Court  of  King's  Bench  in  the  case  of  Rex  v.  Woodfall 
(1770)  5  Burr.  2661)  that,  as  the  question  whether  a 
document  amounted  to  a  libel  or  not  was  a  question  of 
law  upon  the  face  of  the  record,  which  must  be  decided 
by  the  Judge,  the  only  questions  for  the  jury  upon  the 
trial  were  whether  the  accused  had  in  fact  published  the 
alleged  libel,  and  whether  it  bore  the  meaning  alleged 
by  the  prosecution  ;  or,  as  it  was  expressed  in  legal 
phrase,  the  truth  of  the  innuendoes.  This  ruling,  how- 
ever, was  the  cause  of  great  discontent,  especially 
among  the  more  advanced  political  and  religious 
thinkers  of  the  day  ;  for  it  secured  convictions  in 
Government  prosecutions  in  which  the  jury,  if  left  to 
pronounce  upon  the  alleged  defamatory  character  of 
the  publication,  would  probably  have  acquitted  the 
prisoner.  Accordingly,  the  Whig  leaders  in  Parlia- 
ment, and  especially  the  great  Whig  statesman  Charles 
James  Fox,  strove  vigorously  for  an  alteration  of  the 
law  ;  and  their  efforts  were  at  last  crowned  with 
success.  For,  by  the  Libel  Act  of  1792,  it  is  provided, 
that  on  every  such  trial  of  an  indictment  or  informa- 
tion for  libel,  the  jury  sworn  to  try  the  issue  are  to  give 
a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue  ;  and  shall  not  be  required  or 
directed  by  the  court  or  judge  to  find  the  defendant 
guilty,  merely  on  the  proof  of  the  publication  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed 
to  the  same.     The  Act,  however,  reserves  the  right 

S.C. — VOL.  IV.  o 


194  BK.    IV. — CRIMES. 

of  the  judge  presiding  at  the  trial,  as  in  other  criminal 
cases,  to  give  directions  to  the  jury  as  to  what  in  law 
constitutes  a  libel,  and  to  express  his  own  opinion  to 
them  upon  the  case  before  them.  Trials  of  indict- 
ments and  informations  for  libel  are  still  regulated  by 
this  Act,  the  spirit  of  which  is  also  applied  to  civil 
actions  for  defamation. 

But,  besides  libels  of  the  sorts  referred  to,  the  term 
'  libel '  includes  such  A\Titings  as  are  blasphemous, 
treasonable,  seditious,  or  immoral  ;  and  the  publica- 
tion of  any  of  these  latter  is  a  common  law  misdemeanor 
which,  because  of  the  outrage  which  it  inflicts  on  the 
feelings  of  the  community,  subjects  the  person  by 
whom  the  libel  was  composed,  written,  printed,  or 
published,  to  imprisonment.  The  Criminal  Libel  Act, 
1819,  also  expressly  provides,  as  to  libels  of  a  blasphe- 
mous or  seditious  kind,  that,  in  every  case  in  which 
judgment  is  pronounced  against  any  person  for  com- 
posing, printing,  or  publishing  the  same,  the  Court 
may  order  the  seizure  of  all  copies  of  the  libel  which 
are  in  the  possession  of  such  person,  or  in  the  possession 
of  any  other  person  for  his  use  ;  and  that,  upon  the 
proper  evidence  of  such  possession,  any  Justice  of 
the  Peace,  constable,  or  other  peace  officer,  acting 
under  such  order,  may  search  for  such  copies,  in  any 
place  belonging  to  the  person  named  in  such  order, 
and  may  enter  therein  in  the  daytime  by  force,  if 
admission  be  refused  or  unreasonably  delayed. 

Prosecutions  for  libels,  so  far  as  regards  publications 
in  the  public  press,  are,  in  this  country,  safeguarded 
from  abuse  by  the  Newspaper  Libel  and  Registration 
Act,  1881,  which  gives  courts  of  summary  jurisdiction 
wide  powers  to  dispose  of  cases  of  small  importance. 
Moreover,  no  criminal  prosecution  can  be  commenced 
against  the  proprietor,  publisher,  editor,  or  any  person 
responsible  for  the  publication  of  a  newspaper,  for  any 
libel  published  therein,  without  the  order  of  a  Judge 
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in  chambers.  And  the  person  accused  is  entitled  to 
notice  of  an  application  for  such  an  order,  and  to  be 
heard  thereon. 
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CHAPTER  XIV. 

5.   OFFENCES  AGAINST  PUBLIC  HEALTH,  CONVENIENCE, 
AND   MORALS. 


The  remaining  offences  to  be  dealt  with  under  the 
heading  of  offences  against  public  order,  may,  except 
those  which  are  offences  against  the  law  of  nations 
and  will  form  the  subject  of  a  separate  chapter,  be 
collected  together  under  the  title  of  offences  against 
the  public  health,  convenience,  and  morals. 

I.  Unwholesome  Food. 

Among  these  may  be  reckoned  the  sale  of  unwhole- 
some and  adulterated  provisions,  to  the  injury  of  the 
health  or  well-being  of  the  community.  There  can 
be  no  doubt  that,  at  the  Common  Law,  for  any  one  to 
sell  and  put  off  upon  the  public,  as  and  for  good  and 
wholesome  food,  articles  of  food  which  are  adulterated 
with  noxious  and  unwholesome  materials,  rendering 
the  same  unfit  for  food  or  dangerous  to  health,  is  a 
misdemeanor  which,  in  early  days,  brought  down  on 
the  head  of  the  offender  punishments  of  a  vivid  and 
picturesque  type,  such  as  the  pillory,  the  hurdle,  and 
the  tumbril,  and  for  which,  in  later  times,  he  might 
be  indicted  and  punished  with  imprisonment.  But 
these  forms  of  proceeding  have  become  practically 
obsolete,  inasmuch  as  by  the  Sale  of  Food  and 
Drugs  Acts,  1875  and  1890,  the  Public  Health  Act, 
1875,    and   the   Public    Health    (London)    Act,    1891, 
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the  most  extensive  powers  of  prosecution,  before 
Justices,  have  been  given  in  all  cases  against  persons 
so  offending  ;  and  it  has  been  held  (i?.  v.  Ascanio  Puck 
cfc  Co.  (1912)  29  T.  L.  R.  11)  that  even  a  corporation 
can  be  prosecuted  for  such  an  offence,  if  no  special 
'  mahce,'  or  mens  rea,  is  involved. 

To  mix  or  colour  any  article  of  food  with  any  ingre- 
dient which  renders  it  injurious  to  health,  or  any  drug 
with  any  ingredient  which  affects  injuriously  the 
quality  of  the  drug,  with  intent  in  either  case  that 
it  should  be  sold  in  that  state,  and  the  selling  of  any 
such  mixed  or  coloured  article  of  food  or  drug,  is,  after  a 
previous  conviction  for  the  same  offence,  punishable  on 
indictment  as  a  misdemeanor ;  and  the  offender  is 
liable  to  imprisonment  (Sale  of  Food  and  Drugs  Act, 
1875,  ss.  3,  4). 

II.  Offences  by  Inn-keepers. 

An  inn-keeper  is,  by  the  Common  Law,  a  person  who 
pursues  a  common  calling  ;  and,  consequently,  he  is 
subject,  quite  apart  from  contract,  to  various  duties 
towards  the  public,  breach  of  which  involves  prosecu- 
tion. Thus  the  keeper  of  a  '  common  inn,'  i.e.,  a 
person  who  holds  himself  out  as  willing  to  receive 
within  his  house,  and  provide  lodging  and  entertain- 
ment for,  all  travellers  who  are  willing  to  pay  a  reason- 
able sum  therefor,  is  guilty  of  a  misdemeanor, 
if  he  refuses  to  receive  and  entertain  in  his  house  a 
traveller  for  whom  he  has  room,  who  is  willing  to  pay 
his  reasonable  charges,  and  against  whom  no  charge 
of  unfitness  can  be  proved.  In  addition,  as  we  have 
seen  (Vol.  III.,  p.  173),  the  inn-keeper  is  liable  to  a 
civil  action  for  damages,  and  endangers  the  renewal 
of  his  licences.  An  inn-keeper,  however,  is  justified 
in  his  refusal  if  the  inn  is  full,  or  if  the  appUcant  is 
drunli,  disorderly,  or  suffering  from  any  disease.     This 
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common  law  offence  is  quite  distinct  from  breaches 
of  the  Licensing  Laws,  and  even  from  the  offence  of 
a  common  nuisance  referred  to  below. 

III.  Lewdness. 

It  is  a  misdemeanor,  indictable  at  the  Common 
Law  and  punishable  with  fine  and  imprisonment, 
publicly  and  indecently  to  expose  the  naked  person. 
Further,  the  public  selling,  or  exposure  for  public  sale, 
or  to  pubUc  view,  of  any  obscene  book,  print,  picture, 
or  other  indecent  exhibition,  is  punishable  with  im- 
prisonment under  the  Criminal  Procedure  Act,  1851, 
s.  29.  Sending  indecent  prints  or  articles  through  the 
post  is  made  punishable  by  the  Post  Office  Act, 
1908,  s.  63. 

By  the  Vagrancy  Act,  1898,  s.  1,  as  amended  by 
the  Criminal  Law  Amendment  Act,  1912,  s.  7,  a  male 
person  who  hves,  wholly  or  in  part,  on  the  earnings 
of  prostitution,  or  who,  in  any  public  place,  persis- 
tently solicits  or  importunes  for  immoral  purposes, 
is  liable  to  imprisonment,  and,  in  the  case  of  a  second 
conviction,  to  be  whipped. 

IV.  Common  Nuisances. 

Other  offences  of  this  type  are  such  as  amount  to 
common  nuisances.  A  common,  or  public,  nuisance 
consists  either  in  doing  a  thing  to  the  public  annoyance, 
or  in  neglecting  to  do  something  which  the  common 
welfare  requires.  Common  nuisances  (as  distinguished 
from  private  nuisances)  are  a  grievance  to  the  com- 
munity at  large,  and  not  merely  to  particular  persons, 
and  are  misdemeanors  entailing  liability  to  prosecu- 
tion. On  conviction  for  niiisance,  an  order  may  be 
made  for  the  abatement  of  the  nuisance.  Of  such 
common  nuisances,  we  may  instance  : — 

1.  Annoyances  in  highways  and  bridges,  by  rendering 
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them  inconvenient  or  dangerous  to  pass.  Such 
offences  may  be  committed,  either  positively,  by 
actual  obstructions,  or  negatively,  by  want  of  repara- 
tions. The  negative  kind  can  of  course  only  be  com- 
mitted by  those  upon  whom  lies  the  obligation  to 
repair  ;  but  positive  offences,  in  highways  and  bridges, 
are  capable  of  being  committed  by  any  person  indis- 
criminately. In  either  case,  the  offender  may,  at  the 
Common  Law,  be  indicted,  distrained  to  repair  and 
amend  them,  and,  in  some  cases,  fined.  In  addition 
to  the  liability  at  the  Common  Law,  many  specific 
offences  have  been  created  as  to  highways  and  bridges, 
by  the  express  provisions  of  the  Highway  Acts. 

2.  Another  common  nuisance  is  the  carrying  on  of 
an  offensive  or  dangerous  trade  or  manufacture.  Such 
carrying  on,  when  only  occasioning  injury  to  some 
private  individual,  may  form  the  subject  of  an  action 
at  his  suit  ;  but  when  it  is  detrimental  to  the  public 
at  large,  it  is  a  misdemeanor,  punishable  with  imprison- 
ment. And  to  support  an  indictment  for  such 
nuisances  as  these,  it  is  not  necessary  to  prove  that 
they  are  offensive  to  health,  if  they  be  manifestly 
offensive  to  the  senses. 

3.  So  also,  exposing  in  a  public  thoroughfare  a 
person  or  animal  infected  with  a  contagious  disease, 
is  a  common  nuisance,  and  punishable  with  imprison- 
ment. 

4.  All  disorderly  houses,  including  bawdy-houses  or 
brothels,  gaming-houses,  betting-houses,  and  the  like, 
are,  either  at  the  Common  Law,  or  by  statute,  public 
nuisances.  Keeping  a  bawdy-house  or  brothel,  i.e., 
a  house  or  room  kept  for  purposes  of  prostitution,  is  a 
common  nuisance,  and  punishable  with  imprisonment 
as  a  common  law  misdemeanor.  The  Criminal  Law 
Amendment  Acts,  1885  and  1912,  have  made  statutory 
provision  for  the  summary  punishment  of  keepers 
of  such  houses. 
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The  owner  or  keeper  of  a  common  gaming-house  is 
by  the  Common  Law  also  guilty  of  a  common  nuisance  ; 
and  further  provisions  have  been  made  for  the  punish- 
ment of  this  o£Eence  by  the  Gaming  Act,  1845,  and 
the  Gaming  Houses  Act,  1854. 

A  common  gaming-house  is  a  house  in  which  a 
number  of  persons  are  invited  habituallj^  to  congregate 
for  the  purpose  of  gaming.  The  house  need  not  be 
a  place  open  to  the  public  ;  thus  a  club  may  be  a 
common  gammg-house,  if  it  is  wholly  or  even  partially 
kept  for  the  purpose  of  gaming.  But  it  is  not  a 
common  nuisance  for  a  person  to  play  even  an  unlaw- 
ful game  for  a  single  evening  with  friends  in  his  own 
house.  Gaming,  for  this  purpose,  is  the  playing  of 
any  game  of  chance,  or  chance  and  skill,  in  which  a 
bank  is  kept  by  any  one  or  more  of  the  players,  or 
where  the  chances  in  any  such  game  are  not  equally 
favourable  to  aU  the  players.  It  is  not  necessary  that 
the  game  should  be  an  unlawful  game,  provided  it  is 
carried  on  in  a  common  gaming-house.  But  the  mere 
playing  at  a  common  gaming-house  is  not  an  offence  ; 
only  those  persons  who  own  or  keep  the  house  or  assist 
in  the  management  thereof  or  the  conduct  of  the 
game  being  liable  to  punishment.  The  law  with 
regard  to  common  gaming-houses  was  exhaustively 
discussed  in  the  case  of  Jenks  v.  Turpin  (1884)  13 
Q.  B.  D.  505  ;  53  L.  J.  M.  C.  IGl. 

By  the  Betting  Act,  1853,  it  is  provided  that  every 
place  which  is  used  for  the  purpose  of  enabling  the 
owner,  occupier,  keeper,  or  any  person  using  or  having 
the  management  of  tlie  same,  to  bet  with  persons 
resorting  thereto,  or  receive  deposits  upon  bets,  shall 
be  a  common  nuisance,  and  the  owner  or  other  person 
liable  to  summary  proceedings  or,  at  his  option,  to 
prosecution  on  indictment.  The  scope  of  this  pro- 
vision was  fully  considered  in  the  case  of  Poivell  v. 
Kempton  Park  Racecourse  Co.  [1899]  A.  C.   143  ;  68 
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L.  J.  Q.  B.  392.  Summary  penalties  are  provided 
by  the  Betting  Acts,  1853  and  1874,  for  advertising 
betting-houses,  and  by  tlie  Street  Betting  Act,  1906, 
for  frequenting  streets  or  other  public  places  for  the 
purpose  of  betting  ;  the  offender  in  the  latter  case 
being  liable  to  proceedings  on  indictment  after  two 
previous  convictions  for  the  same  offence.  It  is  also 
made  an  indictable  offence  by  the  Betting  and  Loans 
(Infants)  Act,  1892,  for  any  person  to  send  to  an  infant 
(knovfc'ing  him  to  be  such)  any  document  inviting  him 
to  make  any  bet  or  to  borrow  money  (sc,  for  any 
purpose). 

5.  All  lotteries  are  declared  to  be  public  nuisances, 
and  all  grants,  patents,  or  licences  for  the  same,  to  be 
contrary  to  law,  and  even  private  lotteries  by  tickets, 
cards,  or  dice,  are  prohibited.  Lotteries  are  com- 
petitions in  which  the  prizes  depend  entirely  upon  lot 
or  chance,  and  not  upon  skill.  Persons  engaged  in 
keeping  or  in  otherwise  assisting  lotteries,  are  guilty 
of  a  misdemeanor,  and  punishable  with  imprisonment. 
Art  unions  for  the  disposal  of  pictures,  etc.,  by  means 
of  prizes,  are,  however,  made  lawful,  by  the  Art  Unions 
Act,  1846.  State  lotteries  were  from  time  to  time 
authorised  by  successive  Acts  of  Parliament,  the  last 
of  which  was  the  Lotteries  Act,  1823  ;  since  which 
date  this  method  of  raising  money  for  the  public 
service  has  been  discontinued. 

6.  To  this  head  of  a  public  nuisance  at  the  Common 
Law,  we  may  also  refer  the  making,  keeping,  or  carry- 
ing too  large  a  quantity  of  gunpowder,  at  one  time,  or 
in  one  place  or  vehicle  ;  and  the  using  of  any  mill  or 
engine  for  making  gunpowder,  except  in  a  place  duly 
licensed.  All  these  and  the  like  practices  are  also 
prohibited  by  statute,  under  heavy  penalties  and 
forfeitures  (Explosives  Act,  1875). 

7.  In  concluding  the  treatment  of  common  nuisances, 
mention  may  be  made  of  two  offences  which,  however, 
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have  long  been  obsolete,  viz.  :  (i)  eaves-dropping,  the 
offence  committed  by  those  who  loiter  under  walls 
or  windows  to  hear  what  other  people  are  talking 
about  and  to  frame  slanderous  statements  thereon  ; 
and  (ii)  the  offence  of  being  a  common  scold,  an  offence 
usually  attributable  only  to  women,  but,  it  would 
seem,  equally  capable  of  being  committed  by  a  man. 
For  this  offence,  one  of  the  most  picturesque  punish- 
ments of  the  Common  Law,  viz.  the  ducking-stool,  was 
at  one  time  freely  administered. 

Such  is  the  general  state  of  the  law,  with  respect  to 
common  nuisances  ;  but  it  is  material  to  repeat  here 
that,  as  to  all  those  species  of  them  which  tend  to  affect 
the  public  health,  they  have  been  of  late  very  specially 
provided  against  by  the  several  Acts  which  have  been 
passed  for  improving  the  sanitary  condition  of  the 
people,  of  which  some  account  is  given  in  a  preceding 
volume,  where  the  laws  relating  to  this  subject  are 
discussed  (Vol.  I.,  pp.  586-588).  By  the  provisions 
of  these  Acts,  a  great  variety  of  nuisances  are  specified 
and  prohibited  ;  in  some  instances,  as  misdemeanors, 
and  in  others,  as  offences  subjecting  to  imprisonment 
or  to  pecuniary  penalties  before  a  court  of  summary 
jurisdiction. 

V.  Exhumation,  etc. 

Taking  up  dead  bodies  from  the  places  where  they 
have  been  interred,  for  the  purpose  of  dissection 
or  otherwise,  is  a  misdemeanor  at  the  Common  Law, 
punishable  with  imprisonment.  Refusing  to  bury  dead 
bodies  })y  those  whose  duty  it  is  to  do  so  is  also  a 
common  law  misdemeanor,  punishable  with  imprison- 
ment. It  is  likewise  such  a  misdemeanor  to  expose 
dead  bodies  in  such  a  way  as  to  shock  public  decency. 
Cremation,  or  the  burning  of  dead  bodies,  is  a  matter 
which  has  recently  been  dealt  with  by  statute  (Crema- 
tion Act,  1002). 
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VI.  Refusal  of  Office. 

Refusing  to  serve  a  'public  office  (such  as  that  of 
sheriff,  constable,  or  overseer),  without  lawful  excuse  or 
exemption,  is  also  a  misdemeanor  at  the  Common  Law, 
punishable  with  imprisonment.  But  the  definition 
of  a  '  public  office  '  is  for  this  purpose  by  no  means 
clear  ;  and  it  is  likewise  doubtful  how  far  a  woman, 
previously  incapable  of  filling  a  particular  office,  is 
now  made  liable  for  refusing  to  serve  in  it.  For  the 
Sex  Disqualification  (Removal)  Act,  1919,  is,  except 
in  the  matter  of  jury  service,  an  enabling,  not  a  penal 
Act,  i.e.,  it  merely  removes  disqualifications  without 
imposing  duties. 

VII.  Poaching. 

Lastly,  we  may  place  within  this  category  offences 
in  relation  to  the  illegal  destruction  of  such  beasts  and 
fowls  as  are  ranked  under  the  denomination  of  game. 
The  general  law  as  to  game  has  been  dealt  with  in  a 
previous  volume  (Vol.  II.,  pp.  522-525)  ;  but  it  will 
be  convenient  to  notice  here  the  penal  enactments 
relative  to  the  destruction  of  game  in  the  night-time. 
By  the  Night  Poaching  Acts,  1828  and  1844,  it  is 
provided,  that  if  any  person  by  night,  that  is  to  say, 
between  one  hour  after  sunset  and  one  hour  before 
sunrise,  unlawfully  takes  or  destroys  game  or  rabbits, 
in  any  land  (whether  open  or  enclosed),  or  on  any  public 
road,  highway,  or  path,  or  the  sides  thereof,  or  at  the 
openings,  outlets,  or  gates  from  any  such  lands  into 
such  roads,  or  is,  by  night,  in  such  places  with  any 
gun,  net,  engine,  or  other  instrument,  for  the  purpose 
of  taking  or  destroying  game — he  is  liable,  for  the 
first  or  second  offence,  to  summary  conviction.  On 
a  third  offence  he  is  guilty  of  a  misdemeanor,  and 
liable  to  penal  servitude.     It  is  also  provided,  that 
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when  any  person  is  found  committing  such  offence, 
it  shall  be  lawful  for  the  owner  or  occupier  of  the  land, 
or  for  any  person  having  a  right  of  free  warren  or  free 
chase  therein,  or  for  the  lord  of  the  manor,  or  for  the 
game- keeper  or  servant  of  such  persons,  or  their  assis- 
tants, to  seize  and  apprehend  the  person  so  offending  ; 
and  if  the  latter  assaults  or  offers  violence  with  an 
offensive  weapon  towards  any  one  so  authorised  to 
apprehend  him,  he  is  guilty  of  a  misdemeanor,  and 
liable  to  penal  servitude.  If  three  or  more  persons  by 
night  unlawfully  enter  any  lands  or  roads,  for  the 
purpose  of  taking  or  destroying  game  or  rabbits,  any 
of  them  being  armed  with  a  gun  or  other  offensive 
weapon,  each  of  such  persons  is  guilty  of  a  misdemeanor, 
and  liable  to  penal  servitude. 
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CHAPTER  XV. 

6.    OFFENCES   AGAINST   THE   LAW    OF   NATIONS. 


We  now  have  to  deal  with  ofiences  against  public 
order  considered  in  its  external  {that  is  to  say  international) 
aspect.  These  offences  are  provided  for  by  the  universal 
law  of  society,  and  are  also  in  some  instances  particu- 
larly animadverted  on  by  the  English  law. 

The  law  of  nations  is  a  system  of  rules,  established 
by  general  consent,  among  the  civilised  inhabitants 
of  the  world,  in  order  to  decide  disputes,  to  regulate 
ceremonies  and  civilities,  and  to  ensure  the  observance 
of  justice  and  good  faith,  in  that  intercourse  which 
must  frequently  occur  between  independent  States. 
As  none  of  these  States  will  allow  a  superiority  in  the 
other,  therefore  neither  can  one  dictate  or  prescribe 
the  rules  of  this  law  to  the  rest ;  but  such  rules  must 
necessarily  result  from  those  principles  of  natural 
justice,  in  which  most  nations  agree,  or  from  mutual 
compacts  or  treaties  between  the  respective  com- 
munities. Offences  against  this  law  are  principally 
incident  to  whole  States  or  nations  ;  in  which  case 
neither  State  has  any  superior  jurisdiction  to  resort 
to  for  justice,  though  the  institution  of  the  League  of 
Nations  is  an  attempt  to  set  up  a  body  clothed  with 
authority  to  deal  with  such  cases.  But  where  the 
individuals  of  any  State  violate  this  general  law,  it  is 
then  the  interest,  as  well  as  the  duty,  of  the  Govern- 
ment under  which  they  live,  to  treat  them  with  a 
becoming  severity,  that  the  peace  of  the  world  may 
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be  maintained.  It  is,  therefore,  incumbent  upon  the 
nation  injured,  first  to  demand  satisfaction  and  justice 
to  be  done  on  the  offender,  by  the  State  of  which  he  is 
a  subject;  and,  if  that  be  refused  or  neglected,  and 
the  matter  is  not  submitted  to  the  arbitration  of  some 
international  tribunal,  the  State  then  avows  itself  an 
accomplice  or  abettor  of  its  subject's  crime,  and  may 
draw  upon  its  community  the  calamities  of  foreign  war. 
The  principal  offences  against  the  law  of  nations, 
punished  as  such  by  the  law  of  England,  are  of  three 
kinds  :  (1)  violation  of  safe-conducts  ;  (2)  infringe- 
ment of  the  rights  of  ambassadors  ;  and  (3)  the  crime 
of  piracy,  including  trading  in  slaves. 

(1)  As  to  the  violation  of  safe-conducts  or  passports, 
expressly  granted  by  the  King  or  his  ambassadors,  to 
the  subjects  of  a  foreign  Power,  in  time  of  mutual  war, 
or  the  committing  acts  of  hostility  against  such  as  are 
in  amity,  league,  or  truce  with  us,  who  are,  in  this 
case,  under  a  general  implied  safe-conduct — these  are 
breaches  of  the  public  faith,  without  the  preservation 
of  which  there  can  be  no  intercourse  or  commerce 
between  one  nation  and  another.  During  the  continu- 
ance of  any  safe-conduct,  either  express  or  implied, 
the  foreigner  is  under  the  protection  of  the  King  and 
the  law  ;  and  any  violation  of  either  the  person  or  the 
property  of  such  a  foreigner  is  punishable.  As  we  have 
seen  in  an  earher  part  of  this  work  (Vol.  I.,  pp.  216-217), 
the  subject  of  a  foreign  State  at  peace  with  this  country, 
and  resident  in  England,  is,  substantially  speaking, 
entitled  to  all  the  private  rights  of  a  British  subject, 
including  the  protection  of  the  criminal  law.  It  is 
only  in  the  matter  of  public  rights  and  privileges  that 
he  differs  substantially  from  a  British  subject. 

(2)  The  infringement  of  the  rights  of  ambassadors. — 
These  have  formerly  been  treated  of  at  large,  in  that 
part  of  this  work  in  which  the  nature  and  extent  of  the 
royal  prerogative  was  discussed  (Vol.  I.,  p.  192)  ;  and  it 
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may  be  recollected,  that  any  violation  of  those  rights 
is,  by  the  Diplomatic  Privileges  Act,  1708,  a  crime  of  a 
highly  penal  nature. 

(3)  The  crime  of  'piracy,  or  robbery  and  depredation 
upon  the  high  seas,  or  upon  land  by  descent  from  the 
high  seas,  is  an  offence  against  the  universal  law  of 
society ;  a  pirate  being,  according  to  Sir  Edward 
Coke,  hostis  Tiutnani  generis.  The  essence  of  piracy  is 
that  it  is  committed  without  any  authority  from  a 
recognised  State. 

By  the  antient  common  law,  piracy,  if  committed  by 
an  alien,  was  felony,  but  if  by  a  subject  was  held  to 
be  a  species  of  treason,  being  contrary  to  his  natural 
allegiance.  But,  since  the  Treason  Act,  1351,  it  is 
held  to  amount  only  to  an  ordinary  felony.  At  the 
Common  Law,  it  consisted  in  committing  those  acts  of 
robbery  and  depredation  upon  the  high  seas,  or  other  • 
places  where  the  Admiralty  has  jurisdiction,  which,  if 
committed  upon  land,  would  have  amounted  to  felony 
there.  The  subject  has,  however,  been  dealt  with 
by  statute ;  and,  by  the  11  &  12  Will.  III.  (1700)  c.  7,  if 
any  natural-born  British  subject  or  denizen  commits 
any  act  of  hostility  upon  the  high  seas,  against  others  of 
His  Majesty's  subjects,  under  colour  of  a  commission 
from  any  foreign  Power,  this,  though  it  would  be  only 
an  act  of  war  in  an  alien,  is  construed  as  piracy  in  a 
subject.  And  further,  by  the  same  Act,  any  master 
or  seaman  betraying  his  trust,  and  running  away  with 
any  ship,  boat,  ordnance,  ammunition,  or  goods,  or 
yielding  them  up,  voluntarily,  to  a  pirate,  or  con- 
spiring to  do  these  acts,  or  any  person  assaulting 
the  commander  of  a  vessel  to  hinder  him  from  fighting 
his  ship,  or  confining  him.  or  making  or  endeavouring  to 
make  a  revolt  on  board,  is  adjudged  a  pirate,  felon,  and 
robber.     It  is  not,  however,  piracy  to  commit  an  act  1 

of  depredation,  even  without  the  King's  commission, 
upon  the  subject  of  a  State  at  enmity  with  this  country. 
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By  the  Piracy  Act,  1721,  the  trading  with  known 
pirates,  or  furnishing  them  with  stores  or  ammunition, 
or  fitting  out  any  vessel  for  that  purpose,  or  in  any 
way  combining  or  corresponding  with  them,  and  the 
forcible  boarding  of  any  merchant  vessel,  though  with- 
out seizing  or  carrying  her  off,  and  the  destroying 
or  throwing  any  of  the  goods  overboard,  were  declared 
to  be  piracy.  Moreover,  by  the  Piracy  Act,  1744,  any 
natural-born  British  subject  or  denizen,  who  in  time  of 
war  commits  hostilities  at  sea  against  any  of  his  fellow 
subjects,  or  assists  an  enemy  on  that  element,  is  liable 
to  be  tried  and  convicted  as  a  pirate. 

Finally,  by  the  Slave  Trade  Act,  1824,  if  any  British 
subject,  wherever  residing,  or  any  other  person  residing 
within  the  dominions  of  the  British  Crown,  within  the 
jurisdiction  of  the  Admiralty,  knowingly  conveys,  or 
assists  in  conveying,  persons  as  slaves,  or  to  be  dealt 
with  as  slaves,  or  ships  them  for  that  purpose,  he  is 
guilty  of  piracy. 

The  Slave  Trade  Act,  1824,  further  makes  punishable 
as  felony  all  forms  of  dealing  or  trading  in  slaves,  and 
acts  preparatory  to  such  dealing  or  trading  ;  and  in 
the  same  category  may  be  mentioned  the  Pacific 
Islanders  Protection  Act,  1872,  which  makes  it  a 
felony,  triable  in  any  Supreme  Court  of  Justice  in 
Australia,  and  punishable  by  the  highest  punishment, 
except  death,  awarded  to  felony,  for  any  British 
subject  to  decoy  a  native  of  an  island  in  the  Pacific 
Ocean  (not  being  in  His  Majesty's  dominions  nor 
within  the  jurisdiction  of  any  civilised  Power),  for  the 
purpose  of  importing  or  removing  him  to  any  other 
place,  or  to  carry  away  or  detain  him  for  such  purpose 
without  his  consent,  or  to  fit  out,  navigate,  or  charter 
any  vessel,  with  intent  to  commit  any  such  offence. 

As  regards  the  punishment  for  piratical  offences,  that 
was  formerly,  in  general,  death  ;  but  it  was  thought 
expedient  to  relax  this  severity.     And  now,  by  the 

S.C. — VOL.  IV.  p 
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Piracy  Act,  1837,  s.  3,  whoever  is  convicted  of  piracy, 
is  liable  to  be  sentenced  to  penal  servitude  for  life. 
But  whoever,  with  intent  to  commit,  or  at  the  time 
of  or  immediately  before  or  after  committing,  the 
crime  of  piracy,  assaults  with  intent  to  murder,  stabs, 
or  wounds,  any  person  on  board  of  or  belonging  to  any 
ship  or  vessel,  or  unlawfully  does  any  act  by  which  the 
life  of  such  person  may  be  endangered,  is  liable  to 
sufier  death  as  a  felon  (Piracy  Act,  1837,  s.  2)  ; 
though,  in  a  favourable  case,  the  sentence  of  death  may 
be  recorded,  instead  of  being  pronounced  in  open  court — 
the  effect  being  to  save  the  offender's  life. 

At  one  time  there  was  a  doctrine  that  pirates  could 
be  executed  without  trial  or  conviction,  as  enemies 
of  the  human  race.  But,  the  logical  fallacy  of  that 
doctrine  having  become  manifest,  the  laws  of  England, 
at  least,  have  long  abandoned  it. 


NOTE  ON  AUTHORITIES. 

[Offences  of  this  nature  are  fully  dealt  with  in — 

Russell,  "  Crimes  and  Misdemeanors  "  {1th  edition),  pp.  255—284 ; 
Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  623—631 ; 
Hall,  "  International  Law  "  {1th  edition),  pp.  267—277  ; 
Oppenheim,  "  International  Law  "  {3rd  edition),  pp.  433—440.] 
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CHAPTER  XVI. 

CONSPIRACY,    AND    ESTCITEMENT    OR   ATTEMPT 
TO    COMMIT   CRIME. 


I.  Conspiracy. 

Conspiracy  in  general  may  be  described  as  a  com- 
bination or  agreement  between  two  or  more  persons 
to  do  an  unlawful  or,  at  least,  an  immoral,  act,  or  to  do 
a  lawful  act  by  unlawful  means  ;  whether  such  act 
be  directed  against  some  individual,  or  against  par- 
ticular classes  of  the  community,  or  against  the  public 
at  large. 

The  essence  of  the  offence  lies  in  the  agreement  ; 
and  it  is  not  necessary  to  constitute  the  offence  that 
the  act  agreed  to  be  done  by  the  conspirators  should 
have  been  committed.  But  the  mere  intention  to  do 
an  unlawful  act,  though  formed  by  two  or  more 
persons,  does  not  become  criminal,  until  there  is  an 
actual  agreement  between  them  to  carry  such  inten- 
tion into  effect.  The  existence  of  such  an  agreement 
may  be  evidenced  by  overt  acts,  the  nature  of  which 
we  have  already  discussed  when  considering  the  crime 
of  treason  (pp.  144-145).  Once  the  existence  of  a 
conspiracy  has  been  proved,  then  anything  said  or 
done  by  any  of  the  conspirators  in  furtherance  of  the 
conspiracy  becomes  evidence,  not  only  against  the 
speaker  or  doer,  but  also  against  all  the  other  alleged 
conspirators  ;  even  those  who  were  not  present  at  the 
time  the  words  in  question  were  uttered  or  the  act 
committed. 
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As  has  been  said,  two  or  more  persons  are  essential 
to  the  existence  of  a  conspiracy  ;  and,  therefore,  if 
two  persons  are  indicted  for  conspiracy,  and  one  is 
acquitted,  the  other  cannot  be  convicted  of  the  offence, 
even  though  he  may  have  pleaded  guilty  to  it.  Hus- 
band and  wife  are  for  this  purpose  regarded  as  one 
person,  and  cannot  be  indicted  for  conspiring  together  ; 
though  both  may  be  charged  with  conspiracy  with  a 
third  person. 

An  act  which,  if  committed  by  one  person  alone, 
would  not  be  criminal,  may  become  so  if  two  or  more 
persons  commit  it  in  mutual  agreement.  But  either 
the  object  of  the  agreement  must  be  contrary  to  or 
forbidden  by  law,  or  illegal  methods  must  be  used  in 
carrying  it  out. 

Criminal  conspiracy  is  a  misdemeanor  at  the  Common 
Law,  punishable  with  imprisonment,  and  may  be  con- 
sidered under  five  separate  heads. 

1.  Conspiracy  to  commit  an  offence  punishable  by 
law. — Every  conspiracy  to  commit  an  offence  punish- 
able by  law,  whether  on  indictment  or  summarily, 
is  indictable  as  a  misdemeanor  ;  and  it  is  immaterial 
that  the  offence  is  one  which  one  of  the  conspirators 
could  not  have  committed  alone.  Thus,  if  a  woman 
who  is  not  with  child  conspires  with  another  person  to 
use  an  instrument  for  the  purpose  of  procuring  her 
abortion,  this  is  an  indictable  conspiracy,  for  which  both 
may  be  brought  to  trial  and  punished;  although  the 
woman  could  not  have  been  charged  alone  with  com- 
mitting the  act  upon  herself,  as  she  was  not  with  child 
(p.  71). 

Special  statutory  provision  has  been  made  for  the 
punishment  of  certain  forms  of  conspiracy.  Thus,  as 
we  have  seen  (p.  62),  conspiracy  to  murder  is.  by  the 
Offences  again.st  the  Person  Act,  1861,  s.  4,  made  a 
statutory  misdemeanor,  punishable  with  penal  servi- 
tude ;  and   conspiracy   to    cause   an    explosion    of   a 
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nature  likely  to  endanger  life,  or  to  cause  serious 
injury  to  property,  is,  by  the  Explosive  Substances 
Act,  1883,  made  felony,  also  punishable  with  penal 
servitude. 

Under  this  head  may  also  be  mentioned  conspiracies 
to  do  acts  contra  bonos  mores,  since  such  acts  would  at 
one  time  have  been  punishable  in  the  Ecclesiastical 
Courts,  if  not  at  the  Common  Law.  A  conspiracy  to 
induce  a  woman  to  become  a  common  prostitute  is  a 
conspiracy  of  this  nature. 

2.  Conspiracy  to  defeat  the  course  of  justice. — A 
conspiracy  to  prevent,  obstruct,  pervert,  or  defeat  the 
course  of  justice,  is  a  criminal  conspiracy.  This  may 
be  by  preventing  or  persuading  a  witness  from  giving 
evidence  in  a  criminal  prosecution,  or  by  wilfully 
producing  false  evidence  to  the  Court,  or  by  pubhshing 
information  that  may  prejudicially  affect  the  minds  of 
the  jurors.  A  conspiracy  to  charge  a  man  falsely  with 
a  crime,  also  falls  within  this  category ;  or  a  conspiracy 
to  charge  a  man  with  a  crime,  whether  falsely  or  not, 
if  the  object  be  to  extort  money  from  him.  And  any 
combination  which  has  for  its  object  the  perversion  of 
true  justice,  the  lessening  of  public  confidence  in  the 
administration  of  justice  in  the  King's  Courts,  or  the 
stirring  up  of  discontent  generally  among  the  Kang's 
subjects,  is  a  criminal  conspiracy  and  indictable  as  such. 

Though  the  commission  or  attempted  commission 
of  such  offences  by  a  single  person  would  in  many  cases 
be  a  criminal  act,  in  others  the  contrary  may  be  the 
case.  Thus,  in  the  case  of  Vertue  v.  Lord  Clive  (1769) 
4  Burr.  2472,  a  conspiracy  among  the  officers  in  the 
army  of  the  East  India  Company  to  resign  thek  com- 
missions was  held  to  be  criminal;  the  object  of  the 
agreement  being  unlawful.  And  it  must  be  remem- 
bered that,  as  in  all  cases  of  conspiracy,  the  mere 
agreement  constitutes  the  offence  ;  whether  any  steps 
have  been  taken  towards  the  fulfilment  thereof  or  not. 
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3.  Conspiracy  to  cheat  and  defraud. — When  two 
or  more  persons  conspire  together  by  any  fraudulent 
means,  whether  by  false  statements  or  representations, 
or  by  deceit  of  any  kind,  to  defraud  the  public  generally 
or  any  member  thereof,  this  amounts  to  a  conspiracy 
to  cheat  and  defraud.  It  is  immaterial  whether  the 
false  or  fraudulent  means  proposed  to  be  adopted  are 
or  are  not  such  as  would  amount  to  a  false  pretence. 
Here,  again,  the  act  which  is  in  contemplation  may 
or  may  not  be  such  as  would  amount  in  itseK  to  a 
criminal  offence.  Thus,  a  conspiracy  by  fraudulent 
means  to  affect  the  market  price  of  stocks  and  shares 
or  of  merchandise  is  a  criminal  conspii-acy  of  this 
nature,  though  it  might  not  be  unlawful  for  an  indi- 
vidual to  take  similar  steps  to  produce  a  like  result. 

4.  Conspiracy  to  injure  otherwise  than  by  fraud. — 
A  conspiracy  to  injure  a  man  in  his  civil  rights  by 
wrongful,  though  not  necessarily  criminal,  means,  is 
a  criminal  conspiracy.  But  so  long  as  no  unlawful 
act  is  done  or  no  unlawful  means  employed,  persons 
may  do  acts  which  are  prejudicial  to  the  civil  rights  of 
others  without  at  any  rate  rendering  themselves  liable 
to  criminal  prosecution.  A  combination,  however, 
to  insult  or  annoy  a  person  would  be  indictable  as 
a  criminal  conspiracy.  And  a  conspiracy  to  make 
pirated  music  for  sale,  and  so  obtain  profits  out  of  that 
music  to  which  the  conspirators  have  no  right,  has 
been  held  to  be  indictable,  as  a  conspiracy  to  deprive 
the  owner  of  his  copyright  in  his  property  {R.\.  Willetts 
(1906)  70  J.  P.  127). 

5.  Conspiracy  affecting  trade. — A  combination  among 
workmen  to  raise  the  price  of  wages,  shorten  the  hours 
of  labour,  or  interfere  in  other  ways  with  the  free 
course  of  trade,  was  once  deemed  to  be,  in  every  case, 
a  criminal  conspiracy  ;  though  the  same  object,  if 
contemplated  ))y  a  single  workman,  would  not  have 
been  criminal,  or  even  actionable.     But  the  law  with 
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regard  to  such  combinations  of  workmen  has  been 
materially  altered  by  recent  legislation.  For,  by  the 
Trade  Union  Act,  1871,  it  is  enacted,  that  the  purposes 
of  any  trade  union  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  be  deemed  to  be  unlaw- 
ful, so  as  to  render  the  members  liable  to  criminal 
prosecution  for  conspiracy  or  otherwise  ;  but  all  such 
unions  must  be  registered  in  order  to  enjoy  the  full 
benefits  of  the  Act.  By  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  no  agreement  or  combination 
between  two  or  more  persons  to  do,  or  procure  to  be 
done,  any  act,  in  contemplation  or  furtherance  of  a 
trade  dispute  between  employers  and  workmen,  is  in- 
dictable as  a  conspiracy,  if  such  act  committed  by  one 
person  would  not  be  punishable  as  a  crime  ;  and  the 
Trade  Disputes  Act,  1906,  s.  1,  extends,  as  we  have 
seen  (Vol.  III.,  p.  404),  even  civil  immunity  to  such 
proceedings.  But  the  former  Act  carefully  provides 
that  any  person  who,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing,  or  to  do,  any  act  which 
such  other  person  has  a  legal  right  to  do,  or  abstain 
from  doing,  wrongfully  intimidates  or  annoys  him, 
shall  be  liable  to  prosecution  and  punishment  before  a 
court  of  summary  jurisdiction;  and  it  is  under  this 
enactment  that  illegal  '  picketing  '  in  connection  with 
strikes  is  repressed,  though  '  peaceful  picketing  '  has 
now  been  rendered  lawful  by  the  Trade  Disputes  Act, 
1906,  s.  2. 

II.  Incitement  to  Commit  Crime. 

To  incite  or  soHcit  another  to  commit  a  felony  or 
misdemeanor  is  an  indictable  misdemeanor  at  the 
Common  Law,  punishable  with  imprisonment ;  even 
though  the  incitement  or  solicitation  be  of  no  effect. 
Where  the  crime  is  actually  committed,  those  who 
have  incited  its  commission  may,  as  we  have  already 
seen  in  Chapter  III.,  be  liable  as  accessories  before 
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the  fact  in  the  case  of  a  felony,  or  as  principals  in  the 
case  of  a  misdemeanor. 

Statutory  provision  has  been  made  for  the  special 
punishment  of  certain  forms  of  incitement,  such  as 
incitement  to  commit  murder  or  to  mutiny,  and  in 
the  case  of  certain  offences  under  the  Official  Secrets 
Acts,  1911  and  1920,  and  the  Post  Office  Act,  1908. 
Incitement  to  commit  perjury  is  dealt  with  by  the 
Perjury  Act,  1911  (p.  177). 

Incitement  may  take  place,  not  merely  by  the  direct 
incitement  of  an  individual,  but  also  by  the  publication 
of  an  incitement  in  a  newspaper  addressed  to  the 
pubUc  in  general. 

An  attempted  incitement  of  a  person  to  commit  an 
offence  is  equally  punishable.  Thus,  if  a  person  write 
another  a  letter  inciting  him  to  commit  a  crime,  but 
the  letter  is  not  received,  this  is  an  attempted  incite- 
ment. And,  conversely,  an  incitement  to  attempt  to 
commit  a  crime  is  also  an  offence. 


III.  Attempt  to  Commit  Crime. 

It  is  a  misdemeanor  at  the  Common  Law,  punishable 
with  imprisonment,  to  attempt  to  commit  a  felony  or 
misdemeanor.  And  by  statute  a  number  of  attempts 
to  commit  crime  are  specifically  made  either  felonies 
or  misdemeanors,  punishable,  in  the  more  serious  cases, 
with  penal  servitude.  Thus,  as  we  have  already  seen 
(p.  61),  attempting  to  murder  is  dealt  with  by 
the  Offences  against  the  Person  Act,  1861  ;  and  the 
same  Act  provides  specially  for  attempted  concealment 
of  birth  and  attempts  to  commit  unnatural  offences. 
Attempted  arson  is  dealt  witli  by  the  Malicious 
Damage  Act,  1861,  s.  8,  attempted  carnal  know- 
ledge of  girls  by  the  Criminal  Law  Amendment  Act, 
1885,  and  attempts  to  injure  Post  Office  letter-boxes 
by  the  Post  Office  Act,  1908,  s.  61. 
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A  mere  intention  to  commit  an  offence  is  not 
indictable  ;  and,  to  constitute  an  attempt,  there  must 
be  an  act  immediately  connected  with  the  commission 
of  the  offence  which  the  person  doing  it  has  in  con- 
templation. Thus  it  has  been  held  that  the  procuring 
of  indecent  prints  with  intent  to  seU  them,  is  an 
indictable  misdemeanor,  but  the  mere  possession  of 
such  prints  in  itseK  is  not,  inasmuch  as  the  original 
acquisition  of  the  prints  may  have  been  innocent, 
and  no  act  has  been  committed  which  can  be  described 
as  a  step  in  the  commission  of  an  offence.  Similarly, 
the  possession  of  coining  or  housebreaking  implements 
is  not  indictable  as  an  attempt  to  commit  the  sub- 
stantive offence  ;  though  in  certain  circumstances 
possession  of  them  has  been  made  criminal  by  statute. 

The  question  in  every  case  is,  whether  the  act  or 
acts  committed  were  done  with  an  intent  to  commit 
the  complete  offence,  and  has  formed  part  of  a  series 
of  acts  directly  leading  up  to  its  completion,  though 
falling  short  thereof,  either  by  reason  of  the  voluntary 
determination  of  the  accused,  or  from  some  other 
cause.  It  is  not  necessary  that  the  offence  intended 
to  be  committed  should  have  been  in  fact  possible 
of  commission.  Thus,  for  a  person  to  put  his  hand 
into  another's  pocket  with  intent  to  steal,  is  an 
attempted  larceny,  even  though  the  pocket  be  empty 
[B.  V.  Ring  (1892)  61  L.  J.  M.  C.  116).  And  for  a 
person  to  make  false  pretences  to  another  with  intent 
to  obtain  money,  is  indictable  as  attempting  to  obtain 
money  by  false  pretences  ;  even  though  in  fact  the 
person  so  approached  was  not  deceived,  and  whether 
or  not  he  parted  with  any  money  {R.  v.  Light  (1915) 
84L.  J.  K.  B.  865). 

On  an  indictment  for  an  offence,  a  jmy  may  find 
the  accused  person  guilty  of  an  attempt  to  commit 
J;hat  offence,  where  they  are  satisfied  that  the  offence 
was  not  completed  (Criminal  Procedure  Act,  1851,  s.  9). 
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CHAPTER  XVII. 

COURTS    OF   CRIMINAL   JURISDICTION. 


The  fifth  and  last  object  of  our  inquiries  wiU  be  the 
methods  of  criminal  procedure,  and  of  inflicting  those 
punishments,  which  the  law  annexes  to  particular 
offences.  And  we  shall,  in  the  first  place,  point  out 
the  several  courts  of  criminal  jurisdiction  wherein 
offenders  may  be  prosecuted  to  punishment  ;  and,  in 
the  second  place,  we  shall  explain  the  several  pro- 
ceedings which  may  be  had  in  such  courts. 

First,  then,  as  to  the  courts  of  criminal  jurisdiction. 

I.  Parliament. 

The  High  Court  of  Parliament  is  the  highest  court 
in  the  kingdom,  for  matters  criminal  as  well  as  for 
matters  civil.  Its  criminal  jurisdiction,  with  which 
alone  we  are  here  concerned,  is  of  two  kinds,  original 
and  appellate.  It  is  exercised  by  the  House  of  Lords, 
and,  as  regards  original  jurisdiction,  extends  to 
impeachment  and  trials  of  peers,  and,  as  regards 
appellate  jurisdiction,  to  appeals  from  the  Court  of 
Criminal  Appeal. 

Impeachment  is  a  prosecution  by  the  House  of 
Commons  before  the  House  of  Lords  ;  and  though  it 
has  now,  for  various  reasons,  fallen  out  of  use,  it  is  stiU 
certainly  a  legal  form  of  proceeding  in  appropriate 
cases.  A  peer  may  be  impeached  for  any  crime,  but 
a  commoner  only  for  '  high  misdemeanors  '   (which, 
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it  seems,  means  political  offences  not  specifically 
punishable  by  the  ordinary  criminal  law),  and,  pro- 
bably, for  treason. 

Where  the  person  impeached  is  a  peer,  it  has  been 
customary  to  address  the  Crown  to  appoint  a  peer 
to  act  as  Lord  High  Steward  and  preside  over  the 
proceedings  ;  if,  however,  the  person  impeached  is  a 
commoner,  the  Lord  Chancellor  or  the  Speaker  of  the 
House  of  Commons  acts  as  President. 

The  articles  of  impeachment  are  a  kind  of  bill  of 
indictment,  found  by  the  House  of  Commons,  and  after- 
wards tried  by  the  House  of  Lords  ;  the  Commons 
in  matters  of  impeachment  appoint  managers,  who 
have  the  entire  conduct  of  the  case  on  their  behalf, 
both  in  the  drawing  up  of  the  articles  of  impeachment 
as  well  as  in  the  actual  hearing  of  it.  The  trial  takes 
place  in  accordance  with  the  ordinary  principles  of 
the  criminal  law  ;  but  the  procedure  thereat  is  governed 
by  the  Law  of  Parliament.  Among  other  pecuhar 
incidents  of  this  court,  there  is  one  of  a  very  singular 
nature,  which  was  insisted  upon  by  the  House  of 
Commons  in  the  case  of  the  Earl  of  Danby,  m  the  reign 
of  Charles  the  Second,  and  which  is  now  established 
by  the  Act  of  Settlement  (12  &  13  Will.  111.  (1700) 
c.  2,  s.  3)  :  namely,  that,  while  a  pardon  is  in  general 
pleadable  in  bar  to  an  ordinary  indictment,  no  pardon 
under  the  Great  Seal  is  pleadable  to  an  impeachment 
by  the  Commons  in  Parliament,  in  which  respect  it 
differs  from  an  ordinary  indictment,  wherein  such  a 
pardon  puts  an  end  to  the  proceedings.  After  con- 
viction on  impeachment,  however,  the  Crown  may 
pardon  the  offender. 

The  latest  impeachments  have  been  those  of  Warren 
Hastings  in  1788  and  of  Lord  ^Melville  in  1805.  The 
inconveniences  which  arise  from  this  cumbrous  form 
of  procedure  were  clearly  shown  in  the  former  case  ; 
and,  as  Lord  Macaulay  says  in  his  celebrated  essay 


CHAP.    XVII. — COURTS    OF    CRIMINAL    JURISDICTION.      221 

thereon,  impeachment  is  "a  fine  ceremony  which 
"  may  have  been  useful  in  the  seventeenth  century, 
"  but  not  one  from  which  much  good  can  be  expected 
"  now." 

The  High  Court  of  Parliament  has  also  jurisdiction 
to  try  any  peer  or  peeress  against  whom,  during  any 
session  of  Parliament,  an  indictment  for  treason  or 
felony,  or  for  misprision  of  either,  has  been  found  ; 
and  such  indictment  is  removed  into  the  High  Court  of 
Parliament  by  writ  of  certiorari  (pp.  318-320). 

H  Parliament  is  not  sitting  when  such  indictment  is 
found,  then  the  accused  peer  or  peeress  must  be  tried 
by  the  court  of  the  Lord  High  Steward.  The  office 
of  this  great  magistrate  is  very  antient,  and  was 
formerly  hereditary,  or  at  least  held  for  life,  or  dum 
bene  se  gesserit ;  but  now  it  is,  and  has  been  for  many 
centuries  past,  granted  pro  Jiac  vice  only.  And  it  has 
been  the  constant  practice,  and  therefore  seems  now 
to  have  become  necessary,  to  grant  it  to  a  lord  of 
Parliament;  a  commoner  being  incapable  to  try  a 
delinquent  peer.  When,  therefore,  an  indictment  has 
been  found,  during  recess,  against  one  having  the 
privilege  of  peerage,  the  indictment  is  removed  by 
a  writ  of  certiorari  into  the  court  of  the  Lord  High 
Steward,  which  alone  has  power  to  determine  it. 

This  form  of  trial  can  only  be  adopted  where  the 
offence  is  of  the  description  before  mentioned,  viz., 
treason,  felony,  or  misprision  of  treason  or  of  felony  ; 
for  if  it  is  of  any  other  kind,  the  privilege  does  not 
exist,  and  the  peer  must  be  tried  by  a  jury  in  the  court 
in  which  the  indictment  is  found.  Apparently,  when 
the  privilege  exists  of  being  tried  in  the  House  of 
Lords  or  before  the  court  of  the  Lord  High  Steward,  the 
peer  or  peeress  may  not  waive  the  privilege  ;  though 
this  has  been  doubted. 

The  King,  therefore,  in  case  a  peer  be  indicted  for 
treason,  felony,   or  misprision,  creates  a  Lord  High 
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Steward,  pro  hac  vice,  by  commission  under  the  Great 
Seal ;  which  recites  the  indictment  so  found,  and  gives 
power  to  receive  and  try  it,  secundum  legem  et  con- 
suetudinem  Anglioe.  Then,  when  the  indictment  is 
regularly  removed  by  wTit  of  certiorari,  commanding 
the  inferior  court  to  certify  it  up  to  him,  the  Lord  High 
Steward  directs  a  precept  to  a  serjeant-at-arms,  to 
summon  the  Lords  to  attend  and  try  the  indicted  peer. 
When  Parliament  is  not  sitting,  and  the  trial  must 
therefore  take  place  in  the  court  of  the  Lord  High 
Steward,  this  precept  was  formerly  issued  to  summon 
only  eighteen  or  twenty,  selected  from  the  body  of 
the  peers  ;  but  afterwards  the  number  came  to  be 
indefinite,  and  the  custom  was  for  the  Lord  High 
Steward  to  summon  as  many  as  he  thought  proper 
(but  latterly  not  less  than  twenty-three).  And  then 
those  lords  only  sit  upon  the  trial. 

However,  this  practice  appeared  to  throw  too  great 
a  weight  into  the  hands  of  the  Crown  and  of  the  Lord 
High  Steward  ;  for  when  the  Earl  of  Clarendon  fell 
into  disgrace  with  Charles  the  Second,  the  design  was 
formed,  it  is  said,  of  proroguing  Parliament,  in  order 
to  try  him  by  a  select  number  of  peers  ;  it  being 
doubted  whether  the  whole  House  would  fall  in  with 
the  views  of  the  Crown.  Wherefore,  by  the  Treason 
Act,  1695,  it  has  been  provided,  that  upon  all  trials  of 
peers  or  peeresses  for  treason  or  misprision  of  treason, 
all  the  peers  who  have  a  right  to  sit  and  vote  in  Parlia- 
ment shall  be  summoned,  at  least  twenty  days  before 
the  trial,  to  appear  and  vote  therein.  And  every 
lord  appearing,  and  taking  the  proper  oaths,  is  to  vote 
on  the  trial  of  such  peer,  the  decision  being  by  a 
majority,  which  majority,  it  is  said,  must  consist  of 
twelve  or  more. 

During  the  session  of  Parliament,  the  trial  of  an 
indicted  peer  is,  as  we  have  said,  not  in  the  court  of 
the  Lord  High  Steward,  but  before  the  peers  in  the 
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High  Court  of  Parliament.  It  is  true,  that  a  Lord 
High  Steward  is  always  appointed  to  regulate  and  add 
weight  to  the  proceedings  ;  but  he  is  rather  in  this  case 
in  the  nature  of  a  Speaker  j)ro  temjjore,  or  chairman  of 
the  court,  than  the  judge  of  it.  For  the  collective 
body  of  the  peers  are  therein  the  judges  both  of  law 
and  fact ;  the  Lord  High  Steward  having  merely  a 
vote  with  the  rest,  in  right  of  his  peerage.  But 
in  his  own  court,  which  is  held  in  the  recess  of  Parlia- 
ment, the  Lord  High  Steward  is  the  sole  judge  of 
matters  of  law,  as  the  lords  are  triers  in  matters  of 
fact ;  and  as  they  may  not  interfere  with  him  in 
regulating  the  proceedings  of  the  court,  so  he  has  no 
right  to  intermix  with  them  in  giving  his  vote  upon 
the  trial. 

The  House  of  Lords  and  the  court  of  the  Lord 
High  Steward  have  power  to  summon  the  Judges  of 
the  High  Court  to  attend  for  the  purpose  of  giving 
assistance  upon  any  questions  of  law  which  may  arise, 
though  they  are  not  bound  to  act  upon  the  advice 
of  the  Judges. 

A  recent  instance  of  a  trial  of  a  peer  before  the 
House  of  Lords  is  that  of  the  trial  of  Earl  Russell 
for  bigamy  in  1901  {The  Trial  of  Earl  Russell  [1901] 
A.  C.  446).  In  that  case,  the  prosecution  was  ini- 
tiated by  the  Director  of  Public  Prosecutions  ;  and 
a  true  bill  was  found  by  the  grand  jury  at  the  Central 
Criminal  Court.  The  House  of  Lords  was  informed 
of  this  ;  and  arrangements  were  then  made  for  the 
trial  of  Earl  Russell  before  his  peers  in  the  Royal 
Gallery,  Parliament  then  being  in  session.  The  King 
issued  a  commission  appointing  the  then  Lord  Chan- 
cellor, the  Earl  of  Halsbury,  to  preside  at  the  trial  as 
Lord  High  Steward.  Earl  Russell  was  taken  into 
custody  by  the  Gentleman  Usher  of  the  Black  Rod  ; 
and  it  was  moved  in  the  House,  that  the  bill  of  indict- 
ment for  felony  be  removed  before  the  House  by  writ 
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of  certiorari.  This  was  done  ;  and  Earl  Russell  was 
allowed  to  enter  into  recognisances  with  two  sureties 
to  appear  before  the  House  at  any  time  he  should  be 
so  ordered.  There  were  present  at  the  trial  about 
160  peers,  and  eleven  of  His  Majesty's  Judges,  whose 
advice  was  sought  in  the  determination  of  the  point  of 
law  which  was  unsuccessfully  argued  on  Earl  Russell's 
behalf  before  the  House. 

It  has  been  a  point  of  some  controversy,  whether  the 
bishops  have  now  a  right  to  sit  at  criminal  trials  in 
the  House  of  Lords.  Some  have  inclined  to  imagine 
them  included  under  the  general  words  of  the  Treason 
Act,  1695,  "  all  peers  who  have  a  right  to  sit  and  vote 
"  in  parliament  "  ;  but  the  intention  to  include  them 
would  have  been  much  clearer,  if  the  expression  had 
been  "  all  lords,"  and  not  "  all  peers."  For  though 
bishops,  on  account  of  the  baronies  annexed  to  their 
bishoprics,  are  clearly  Lords  of  Parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally 
allowed  to  be  peers  with  the  temporal  nobility  ;  and 
perhaps  this  word  might  have  been  used  purposely 
with  a  view  to  exclude  them.  There  is,  in  fact,  no 
instance  of  their  sitting  on  trials  for  capital  offences, 
even  upon  impeachments  and  indictments  in  full 
Parliament,  much  less  in  the  court  of  the  Lord  High 
Steward  ;  for,  indeed,  they  usually  withdraw  volun- 
tarily, entering  a  protest  of  their  right  to  stay.  It  is 
observable,  however,  that  in  the  eleventh  chapter  of 
the  Constitutions  of  Clarendon,  made  in  the  Council  of 
the  eleventh  year  of  Henry  the  Second,  1164,  it  was 
declared  that  the  bishops  should  take  part  in  such 
trials,  until  it  comes  to  a  question  of  life  or  limb  : 
episcopi,  sicul  cceteri  horones,  debent  inferesse  judiciis 
cum  baronihus,  quousque  perveniatur  ad  diminutionem 
memhrorum,  vel  ad  mortem.  And  Becket's  quarrel 
with  Henry  the  Second  hereupon,  was  not  on  account 
of  the  exception  (which  was  agreeable  to  the  Canon 
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Law),  but  on  account  of  the  general  rule  which  com- 
pelled the  bishops  to  attend  at  all. 

The  determination  of  the  House  of  Lords  in  the  Earl 

of  Danby's  case  in  1679,  which  has  ever  since  been 

adhered  to,  is  "  that  the  lords  spiritual  have  a  right 

"  to  stay  and  sit  in  court  in  capital  cases,  till  the  court 

"  proceeds  to  the  vote  of  guilty,  or  not  guilty."     It 

must  be  noted  that  this  resolution  extends  only  to 

trials  in  full  Parliament  ;  for  to  the  court  of  the  Lord 

High  Steward  no  bishop,  as  such,  ever  was  or  could 

be  summoned.     And  though  the  Treason  Act,   1695, 

regulates  the  proceedings  in  that  court,  as  well  as  in 

the    court   of   Parliament,   yet  it   never  intended   to 

remodel  or  alter  its  constitution  ;    and,  consequently, 

it  does  not  give  the  lords  spiritual  any  right,  in    such 

cases,  which  they  had  not  before.     What  makes  the 

exclusion    of    the    bishops    more    reasonable   is,   that 

they    have    no   right    to  be   tried  themselves    before 

the  House  of   Lords   or   in    the   court    of    the    Lord 

High  Steward,  and  therefore  ought  not  to  be  judges 

there.     And,  even  in  cases   not   involving   a   capital 

sentence,    it    is   now  the  custom  for  the  bishops  to 

ask   leave    to   withdraw  before   judgment  is  given — 

a  procedure  which  was  followed  on  the  trial  of  Earl 

Russell. 

The  appellate  jurisdiction  of  the  House  of  Lords 
exists  in  the  case  of  appeals  from  the  Court  of  Criminal 
Appeal,  which  may  take  place  when  the  Attorney- 
General  certifies  that  a  decision  of  that  court  involves 
a  point  of  law  of  exceptional  public  interest.  It  is 
generally  assumed  that  the  old  jurisdiction  of  the 
House  in  cases  of  error  apparent  on  the  record  is  super- 
seded by  the  new  provision  (Criminal  Appeal  Act, 
1907,  ss.  1  (6),  20  (1)  ). 

At  all  such  appeals  there  must  be  present  at  least 
three  of  the  following  persons,  viz.,  the  Lord  Chan- 
cellor, the  Lords  of  Appeal  in  Ordinary,  and  such  peers 

S.C. — VOL.  IV.  Q 
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as    have    held    high    judicial    office  ;     and    the    Lord 
Chancellor,  if  present,  presides. 

On  the  hearing  of  appeals  the  House  of  Lords  has 
the  same  power  as  in  matters  of  original  jurisdiction 
of  summoning  the  Judges  to  attend  and  aid  it  in  its 
deliberations. 


II.  The  Court  of  Criminal  Appeal. 

The  Criminal  Appeal  Act,  1907,  introduced  a  new 
system  of  procedure  with  regard  to  the  review  of 
convictions  on  indictment  or  criminal  information. 
Prior  to  that  date,  there  existed  no  right  of  appeal 
by  a  convicted  person  from  ths  verdict  of  a  jury  on 
the  merits  of  a  case,  nor  even  on  a  question  of  law, 
unless  the  Judge  of  the  court  of  trial  consented  to  state 
a  case  for  the  opinion  of  a  superior  court,  or  the  case 
fell  within  a  certain  limited  category  in  which  a  writ 
of  error  or  motion  for  a  new  trial  would  lie. 

Writs  of  error  in  the  High  Court  and  motions  for 
new  trial  were  abolished  by  the  Criminal  Appeal  Act, 
1907,  s.  20  (1) ;  and,  though  the  power  of  stating  a  case 
for  the  opinion  of  a  superior  court  was  not  specifically 
taken  away,  in  practice  all  such  questions  now  come 
before  the  Court  of  Criminal  Appeal  as  ordinary 
appeals,  and  not  in  the  form  of  a  case  stated.  It  may, 
however,  be  well  to  notice,  that  this  power  of  stating  a 
case  was  granted  by  the  Crown  Cases  Act,  1848,  which 
provided  that  if  any  person  was  convicted  of  treason, 
felony,  or  misdemeanor,  the  Court  might  reserve  any 
question  of  law  for  the  consideration  of  a  court  known 
as  the  Court  for  Crown  Cases  Reserved,  which  consisted 
of  at  least  five  Judges  of  the  then  superior  courts  of 
Common  Law.  The  Judge  of  the  court  of  trial  stated 
the  point  of  law  in  the  form  of  a  case  for  the  considera- 
tion of  this  superior  court.  The  functions  of  the 
Court  for  Crown  Cases  Reserved  were,  by  the  Criminal 
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Appeal  Act,  1907,  s.  20  (4),  transferred  to  the  Court  of 
Criminal  Appeal  ;  and  the  court  itself  no  longer  exists. 
And,  as  has  been  already  stated,  the  procedure  by 
case  stated  is  not  now  usual,  in  view  of  the  wide  rights 
of  appeal  given  to  convicted  persons  by  the  new  Act. 

The  Court  of  Criminal  Appeal  consists  of  the  Lord 
Chief  Justice  of  England  and  all  the  Puisne  Judges 
of  the  King's  Bench  Division.  Not  less  than  three 
Judges  must  sit  to  hear  appeals  ;  and  the  number 
of  Judges  sitting  must  be  uneven.  In  practice,  three 
Judges  only  usually  sit,  unless  a  question  of  especial 
difficulty  arises,  in  which  case  the  court  is  reinforced 
by  the  addition  of  two  or  more  further  Judges.  The 
decision  is  by  a  majority  ;  but  only  one  judgment  is 
delivered,  except  that,  in  cases  where  a  question  of  law 
arises,  separate  judgments  may  be  delivered,  if,  in  the 
opinion  of  the  court,  this  is  a  convenient  course  (s.  1). 

The  Court  has  jurisdiction  to  hear  appeals  by 
persons  convicted  on  indictments,  criminal  informa- 
tions, and  coroner's  inquisitions,  and  by  persons  dealt 
with  at  Quarter  Sessions  as  incorrigible  rogues  (p.  241). 
An  appeal  lies  either  (i)  on  any  ground  involving  a 
question  of  law,  or  (ii)  by  leave  of  the  Court,  or  on  a 
certificate  of  the  judge  of  the  court  of  trial,  on  any 
ground,  or,  (iii)  with  the  leave  of  the  Court,  merely 
against  sentence,  unless  such  sentence  be  one  fixed 
by  law  (s.  3).  The  Court  has  not  jurisdiction  to  deal 
with  convictions  on  indictment  at  Common  Law  in 
respect  of  non-repair  or  obstruction  of  highways,  nor 
with  convictions  of  peers  and  peeresses  who  have  been 
tried  in  the  High  Court  of  Parliament  (s.  20  (3)  (4)). 

The  Court  may  either  dismiss  an  appeal,  or  allow  it 
and  quash  the  conviction  ;  but  it  has  no  power  to 
order  a  new  trial.  In  respect  of  sentences,  the  Court 
may  vary  the  sentence  which  has  been  passed  in  any 
way,  even  to  the  extent  of  increasing  it  in  cases  which 
seem  proper  (s.  4). 
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III.  The  High  Court  of  Justice. 

1.  The  King's  Bench  Division  of  the  High  Court  of 
Justice,  on  its  Crown  or  criminal  side,  is  the  principal 
tribunal  of  criminal  jurisdiction  known  to  the  law  of 
England  ;  though  the  High  Court  of  Parliament, 
and  the  court  of  the  Lord  High  Steward,  of  which 
we  have  already  spoken,  are  of  greater  dignity.  It 
takes  cognisance  of  all  criminal  causes,  from  treason 
down  to  the  most  trivial  misdemeanors  or  breaches  of 
the  peace.  The  Judges  of  this  court  are  the  supreme 
coroners  of  the  kingdom  ;  and  to  it  has  also  reverted 
all  that  was  good  and  salutary  in  the  jurisdiction  of 
the  Court  of  Star-Chamber  or  Camera  Stellata.  This 
was  a  court  of  very  antient  original,  which,  as  re- 
modelled by  the  3  Hen.  VII .  (1486)  c.  1 ,  and  21  Hen.  VIII . 
(1529)  c.  20,  consisted  of  divers  lords  spiritual  and 
temporal,  being  privy  councillors,  together  with  two 
Judges  of  the  courts  of  Common  Law.  Its  jurisdiction 
extended  legally  over  riots,  perjury,  misbehaviour  of 
sheriffs,  and  other  notorious  misdemeanors,  contrary 
to  the  laws  of  the  land  ;  and  it  in  fact  exercised 
jurisdiction  in  many  other  matters,  of  which  criminal 
libels  were  an  important  example.  The  court  itself 
was  abolished,  with  ail  its  usurped  jurisdiction,  in 
1640  (16  Car.  I.  c.  10)  ;  but  its  lawful  jurisdiction 
then  passed  to  the  King's  Bench,  from  which  it  has, 
in  time,  passed  to  the  High  Court  of  Justice,  and  is 
exercised  in  the  King's  Bench  Division. 

The  King's  Bench  Division  has,  as  we  shall  see,  both 
a  strictly  criminal  jurisdiction,  and  also  a  general 
superintending  jurisdiction,  being  empowered  both 
to  try  indictments  and  informations,  and,  in  certain 
cases,  to  hear  appeals  from  inferior  courts,  and  also 
to  direct  the  removal  of  indictments  from  other  courts, 
either  to  itself  or  elsewhere,  and  to  correct  errors  made 
in    judicial    proceedings.     It    has,    moreover,    certain 
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quasi- judicial  functions,  such  as  tiie  granting  of  prohi- 
bitions to  courts  to  keep  them  within  their  proper 
jurisdiction,  of  writs  of  Habeas  Corpus,  and  of  bail. 
The  practice  of  the  court  is  now  regulated  in  these 
matters  by  the  Crown  Office  Rules,  1906. 

Like  the  House  of  Lords,  the  King's  Bench  Division 
exercises  both  an  original  and  an  appellate  jurisdiction. 

As  a  court  of  first  instance,  it  may  in  the  first  place 
try  indictments  found  therein  by  a  grand  jury  of  the 
counties  of  Middlesex  and  London.  It  is,  however, 
provided  by  the  Middlesex  Grand  Juries  Act,  1872, 
that  it  shall  not  be  necessary  to  summon  such  a  jury 
to  attend,  unless  notice  has  already  been  received  of 
some  business  intended  to  be  brought  before  them. 
And  in  practice  it  is  seldom  that  indictments  are  now 
prepared  in  this  court  ;  all  such  matters  being  dealt 
with  either  at  the  Central  Criminal  Court  or  at  Quarter 
Sessions. 

Indictments  for  treason  and  misprision  of  treason 
committed  without  the  realm  are  also  triable  in  the 
King's  Bench  Division ;  and  the  recent  cases  of 
R.  V.  Lynch  [1903]  1  K.  B.  444,  and  R.  v.  Casement 
[1917]  1  K.  B.  98,  were  there  tried. 

Misdemeanors  committed  by  public  officers  outside 
the  kingdom  are  only  triable  in  the  King's  Bench 
Division.  Such  was  the  Case  of  Governor  Eyre  (18G8) 
L.  R.  3  Q.  B.  487 ;  and,  more  recently,  in  1889,  a  true 
bill  was  found  there  against  the  acting  consul  at  Buenos 
Ayres  for  malpractices  in  his  office,  and  in  1900  against 
the  vice-consul  at  Bremerhaven  for  a  similar  offence. 

Offences  against  the  Official  Secrets  Acts,  1911  and 
1920,  committed  abroad,  may  be  tried  in  the  King's 
Bench  Division  or  at  the  Central  Criminal  Court. 

To  the  King's  Bench  Division  also,  indictments 
which  have  been  found  in  other  courts  may  be  removed 
by  writ  of  certiorari.  This  is  the  process  by  which 
the  King's  Bench  Division,  in  the  exercise  of  its  superin- 
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tending  power  over  inferior  courts,  requires  the  judges 
or  other  officers  of  such  courts  to  send  an  indictment 
before  it,  that  it  may  "  cause  further  to  be  done 
"  thereon  what  of  right  and  according  to  the  law  and 
"  custom  of  England  "  it  "  shall  see  fit  to  be  done." 
Indictments  may  be  removed  by  this  writ  from  any 
court  into  the  King's  Bench  Division,  for  the  purpose 
of  being  tried  either  at  bar  or  before  a  Judge  of  that 
division.  It  is  granted  as  of  absolute  right  to  the 
Attorney-General  acting  on  behalf  of  the  Crown,  and 
also  in  the  case  of  indictments  against  bodies  corporate 
not  authorised  to  appear  by  solicitor  in  the  court  in 
which  the  indictment  is  preferred ;  but  otherwise 
only  subject  to  the  discretion  of  the  Court.  But  this 
discretion  is,  by  the  Crown  Office  Rules,  1906,  only  to 
be  exercised  in  cases  where  it  is  shown  that  a  fair  and 
impartial  trial  cannot  otherwise  be  had,  or  that  a 
question  of  law  of  more  than  usual  difficulty  and 
importance  is  likely  to  arise  upon  the  trial,  or  that  a 
view  of  the  premises,  or  a  special  jury,  may  be  required 
for  the  satisfactory  trial  of  the  case.  Trial  at  bar 
takes  place  before  three  Judges  and  a  jury,  which  is 
usually  a  special  jury.  This  also  is  granted  to  the 
Attorney-General  as  of  right,  but  otherwise  only  by 
order  of  the  Court.  It  is  reserved  for  cases  of  great 
public  importance,  and  is  of  rare  occurrence  ;  the 
latest  instances  being  the  trials  of  Jameson,  Lynch,  and 
Casement.  The  usual  form  of  procedure  is  before  a 
single  Judge  of  the  division,  and  a  jury.  The  cases 
most  frequently  so  removed  are  cases  of  libel,  assault, 
conspiracy,  perjury,  and  nuisance,  as  well  as  those 
in  which,  owing  to  local  prejudice  or  for  other  reasons, 
it  is  desirable  that  the  place  of  trial  should  be  changed. 
The  King's  Bench  Division  may  also  direct  that  a 
trial  be  removed  to  the  Central  Criminal  Court,  instead 
of  to  the  King's  Bench  Division  itself. 

In  addition  to  the  trial  of  indictments,  the  King's 
Bench  Division  has,  and  alone  has,  an  original  juris- 
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diction  in  regard  to  criminal  informations,  which 
are  an  alternative  method  of  initiating  prosecutions 
(p.  307). 

The  appellate  jurisdiction  of  the  King's  Bench 
Division  is  more  active  than  its  original  jurisdiction. 
It  is  exercised  by  what  is  known  as  the  Divisional 
Court,  which  consists  of  two  or  more  Judges  sitting 
without  a  jury.  This  Court  sits  to  hear  appeals 
brought  before  it  from  decisions  of  courts  of  Quarter 
Sessions,  Justices  of  the  Peace,  and  other  inferior 
courts,  in  respect  of  some  point  of  law. 

This  may  be  by  writ  of  certiorari  in  respect  of  some 
error  apparent  on  the  face  of  the  record,  which  may 
arise  from  some  defect  or  informality  in  the  pro- 
ceedings, though  the  powers  of  amendment  now 
granted  by  statute  make  this  power  of  less  importance 
than  formerly;  or  from  a  want  of  jurisdiction  in  the 
court  which  tried  the  case,  such  as  its  improper  con- 
stitution ;  or  from  an  excess  of  jurisdiction,  such  as 
judgment  or  sentence  being  ultra  vires  ;  or  where  a 
conviction  has  been  obtained  by  fraud. 

Another  writ  of  somewhat  similar  nature  which  may 
be  issued  to  inferior  courts  by  the  King's  Bench 
Division,  is  the  writ  of  mandamus.  It  is  in  some 
cases  difficult  to  determine  whether  certiorari  or 
mandamus  is  the  appropriate  remedy  ;  but,  in  the  case 
of  R.  V.  Kent  Justices  (1880)  44  J.  P.  298,  Cockburn, 
L.C.J. ,  said  that,  when  Justices  had  acted  and  made 
an  order,  a  writ  of  certiorari  should  be  applied  for,  but 
when  they  had  refused  to  act  or  dismissed  a  matter, 
a  writ  of  mandamus  was  the  proper  procedure.  And, 
generally  speaking,  this  distinction  still  holds  good. 

An  appeal  may  also  be  made  to  the  King's  Bench 
Division  by  means  of  case  stated.  Either  party  to 
a  proceeding  may  apply  for  a  case  to  be  stated.  This 
consists  in  a  short  summary  of  the  facts  of  the  case, 
together  with  a  statement  of  the  point  or  points  of  law 
involved,  and  the  decision  of  the  court  of  trial  thereon, 
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and  requests  the  opinion  of  the  King's  Bench  Division 
as  to  the  correctness  or  otherwise  of  the  decision  given. 
It  is  signed  bj^  the  Judge  or  Justices  who  adjudicated 
on  the  matter. 

All  appeals  to  the  King's  Bench  Division  lie  only 
in  respect  of  some  question  of  law  ;  questions  of  fact 
being  for  the  sole  determination  of  the  court  of  trial, 
or,  by  way  of  appeal,  for  the  Court  of  Criminal  Appeal 
(pp.  226-227). 

2.  The  Courts  of  Oyer  and  Terminer  and  of  General 
Gaol  Delivery,  usually  called  "  the  Assizes,"  are  held 
at  certain  intervals  throughout  the  year,  and  at  least 
twice  in  the  year,  in  and  for  every  county  of  the  king- 
dom, with  an  exception,  to  be  presently  stated,  as  to 
the  metropolis  and  parts  of  the  adjacent  counties. 
They  are  courts  of  first  instance  only,  and  have  no 
appellate  jurisdiction.  The  Judges  sit,  as  royal 
commissioners,  by  virtue  of  four  several  authorities, 
viz.,  the  commission  of  the  peace,  the  commission  of 
oyer  and  terminer,  the  commission  of  general  gaol 
delivery,  and  the  commission  of  assize.  The  com- 
mission of  assize  has  long  been  a  mere  form,  being 
designed  to  authorise  the  trial  of  certain  classes  of 
cases  by  an  ancient  procedure  which  has  long  disap- 
peared. The  commission  of  the  peace  has  already 
been  noticed  in  this  work  (Vol.  I.,  pp.  311-313),  and 
need  not  be  further  discussed  here.  All  Justices  of  the 
Peace  of  any  county,  wherein  the  Assizes  are  held,  are, 
however,  it  may  be  here  stated,  bound  by  law  to  attend 
the  Assizes,  upon  due  notice  given  by  the  sheriff,  under 
the  penalty  of  a  fine,  in  order  to  return  recognisances, 
etc.,  and  to  assist  the  Commissioners  in  such  matters 
as  lie  within  their  knowledge  and  jurisdiction,  in 
which  some  of  them  have  probably  been  concerned  by 
way  of  previous  examination.  The  commission  of  oyer 
and  terminer  gives  the  judges  authority  to  hear  and 
determine   all   treasons,   felonies,    and   misdemeanors 
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committed  within  the  county  ;  and  it  may  be,  and 
occasionally  is,  issued  to  barristers  of  experience  or 
county  court  Judges.  Under  this  commission,  persons 
may  be  tried  whether  they  are  in  gaol  or  at  large.  But 
the  words  being  to  '  inquire,  hear,  and  determine,'  the 
Judges  can  only  proceed  by  virtue  of  this  commission, 
upon  an  indictment  found  at  the  same  assizes.  For 
they  must  first  '  inquire,'  by  means  of  the  grand  jury 
or  inquest,  before  they  are  empowered  to  '  hear  and 
determine  '  by  the  help  of  the  petty  jury.  Therefore 
they  have,  besides,  a  commission  of  general  gaol  de- 
livery ;  which  empowers  them  to  try,  and  deliver, 
every  prisoner  who  is  in  the  gaol  when  they  arrive 
at  the  circuit  town,  whenever  or  before  whomsoever 
indicted,  or  for  whatever  crime  committed.  It  was 
antiently  the  course  to  issue  special  writs  of  gaol 
delivery  for  each  particular  prisoner,  which  were  called 
writs  de  bono  et  malo  ;  but,  these  being  found  incon- 
venient and  oppressive,  a  general  commission  for  all 
prisoners  has  long  been  established  in  their  stead.  So 
that,  one  way  or  other,  the  gaols  are  (save  in  the  few 
cases  hereafter  mentioned,  p.  242)  in  general  cleared, 
and  all  prisoners  tried,  punished,  or  delivered,  at  each 
Assizes,  and  at  convenient  intervals  throughout  the 
year.  Sometimes,  also,  upon  urgent  occasions,  the 
King  issues  a  special  or  extraordinary  commission  of 
oyer  and  terminer  and  gaol  delivery,  confined  to  those 
offences  which  stand  in  need  of  immediate  inquiry 
and  punishment  ;  upon  which,  the  course  of  jDroceed- 
ing  is  much  the  same  as  upon  general  and  ordinary 
commissions. 

The  relationship)  of  the  circuit  courts  to  the  superior 
courts  in  London  was  formerly  a  matter  of  some  doubt 
and  practical  difiiculty  ;  but  by  a  provision  of  the 
Judicature  Act,  1873,  s.  29,  His  Majesty  is  enabled,  by 
commission  of  assize  or  any  other  commission,  to 
assign  to  any  Judge  or  Judges  of  the  High  Com't,  or 
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other  persons  usually  named  in  commissions  of  assize, 
the  duty  of  trying  and  determining,  within  any  district, 
any  cause  or  matter  depending  in  the  High  Court, 
or  the  exercise  of  any  jurisdiction  capable  of  being 
exercised  by  the  High  Court.  And  it  is  provided  by 
the  same  enactment,  that  any  Commissioner  acting 
under  such  commission  shall  be  deemed  to  constitute 
a  court  of  the  said  High  Court  of  Justice.  The  effect 
of  these  provisions  is  to  make  the  Assize  courts  branches 
of  the  High  Court  of  Justice. 

At  the  present  time,  England  and  Wales  is  divided 
up  into  eight  circuits,  known  as  the  Northern,  North- 
Eastern,  Midland,  Oxford,  South-Eastern,  Western, 
North  Wales  and  Chester,  and  South  Wales  circuits. 
At  the  principal  town  in  each  of  the  counties  comprised 
in  these  circuits,  Assizes  are  held  three  times,  and,  in  a 
few  cases,  four  times  a  year.  One  of  the  Judges  of  the 
King's  Bench  Division  of  the  High  Court  of  Justice 
presides  at  the  trials,  or  a  King's  Counsel,  County 
Court  Judge,  or  other  suitable  person  may  be  appointed 
to  do  so,  when  the  services  of  a  Judge  of  the  High 
Court  cannot  be  spared. 

IV.  The  Central  Criminal  Court. 

For  London  and  the  adjacent  district,  a  special 
court  of  oyer  and  terminer  and  general  gaol  delivery 
is  provided  in  the  Central  Criminal  Court.  This  court 
was  established  by  the  Central  Criminal  Court  Act, 
1834,  for  the  trial  of  offences  committed  in  London, 
Middlesex,  and  certain  parts  of  Essex,  Kent,  and  Surrey. 
It  took  tlie  place  of  the  '  Court  of  the  Sessions  House 
in  the  Old  Bailey,'  where,  from  very  early  times,  the 
sessions  of  oyer  and  terminer  for  the  City  of  London 
and  the  County  of  Middlesex,  and  of  gaol  delivery  for 
Newgate,  had  been  held.  All  indictments  found  at  the 
different  sessions  of  the  peace,  held  within  the  juris- 
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diction  of  the  Central  Criminal  Court,  may  be  removed 
into  this  court  by  certiorari.  The  jurisdiction  also 
extends  to  hear  and  determine  any  offences  committed, 
or  alleged  to  be  committed,  on  the  high  seas  or  else- 
where within  the  jurisdiction  of  the  Admiralty  of 
England,  and  also  murders  or  manslaughters  of  persons 
subject  to  military  law,  alleged  to  be  committed  by 
persons  subject  to  such  law.  A  special  power  is  also 
conferred  upon  the  Central  Criminal  Court  in  respect 
of  offences  committed  out  of  its  ordinary  jurisdiction, 
which  may  (by  order  of  the  King's  Bench  Division) 
be  tried  in  the  court,  under  the  provisions  of  the 
Central  Criminal  Court  Act.  1856.  The  court  has  also 
jurisdiction  to  try  indictments  under  the  Corrupt 
Practices  Act,  1883,  which  have  been  instituted  or 
removed  into  the  High  Court,  if,  on  the  suggestion 
of  the  Attorney-General,  the  High  Court  shall  so 
order. 

The  Judges  or  Commissioners,  constituting  or  pre- 
siding over  the  court,  include  the  Lord  Mayor  of 
London,  the  Lord  Chancellor,  the  Judges  of  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  the  Dean 
of  the  Arches,  the  Aldermen,  the  Recorder,  and  the 
Common  Serjeant,  of  the  City  of  London,  the  Judge  of 
the  City  of  London  Court,  any  person  who  has  been 
Lord  Chancellor,  or  a  Judge  of  the  King's  Bench 
Division,  and  such  others  as  the  King  may  from  time 
to  time  appoint  ;  but  the  court  is,  in  general,  con- 
stituted of  one  or  more  of  the  Judges  of  the  King's 
Bench  Division,  the  Recorder  of  London,  the  Common 
Serjeant,  and  the  Judge  of  the  City  of  London  Court. 
Each  of  these  sits  separately  with  a  jury  ;  and  the 
most  serious  cases  are  assigned  to  the  Judge  of  the 
High  Court.  The  Lord  Mayor,  though  in  theory 
the  First  Commissioner,  does  not  take  any  part  in  the 
proceedings ;  though  he  or  one  of  the  aldermen  must  be 
present  at  the  opening  of  the  court  to  form  a  quorum, 
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when  only  one  Judicial  Commissioner  is  sitting.  It  is 
provided,  that  the  Crown  may  issue  its  commission  of 
oyer  and  terminer  and  gaol  delivery  to  such  court ; 
and  that  the  Judges  thereof  shall  hold  a  session  at 
least  twelve  times  in  every  year  (and  oftener  if  need  be) 
— such  times  to  be  fixed  by  General  Orders  of  the 
Court,  which  Orders  any  four  or  more  of  the  Judges 
of  the  High  Court  of  Justice  are  empowered  from  time 
to  time  to  make. 


V.  The  Court  of  the  Admieal  of  England. 

The  criminal  jurisdiction  exercised  by  the  High 
Court  of  Admiralty,  as  held  before  the  Lord  High 
Admiral  of  England  or  his  deputy,  styled  the  Judge 
of  the  Admiralty,  originally  extended  to  taking  cog- 
nisance of  all  crimes  and  offences  committed  either 
upon  the  seas  or  on  the  coasts,  out  of  the  body  or 
extent  of  any  English  county.  Places  within  the 
bodies  of  counties,  whether  by  land  or  on  the  water, 
were  excluded  from  its  jurisdiction,  except  in  the  case 
of  homicide  and  mayhem  committed  in  great  ships, 
being  and  hovering  in  the  main  stream  of  great  rivers 
below  the  bridges  of  such  rivers.  But,  as  the  court 
proceeded  without  a  jury,  and  in  a  method  con- 
formable to  the  Civil  Law,  the  exercise  of  its  criminal 
jurisdiction  was  contrary  to  the  spirit  of  the  Laws  of 
England  ;  inasmuch  as  a  man  might  be  there  deprived 
of  his  life  by  the  opinion  of  a  single  Judge,  without 
the  judgment  of  his  peers.  And  besides,  guilty  persons 
might  escape  punishment  through  the  rule  of  the 
Civil  Law,  which  required  that  no  judgment  of  death 
should  be  given,  without  proof  of  the  offence  by  two 
witnesses,  or  a  confession  of  the  fact  by  the  offender. 
Wherefore,  in  the  eighth  year  of  Henry  the  Sixth,  it 
was  endeavoured  to  apply  a  remedy  in  Parliament, 
which,  however,  then  miscarried  for  want  of  the  royal 


CHAP.    XVII. — COURTS    OF    CRIMINAL    JURISDICTION.      237 

assent ;  but,  afterwards,  by  the  28  Hen.  VIII.  (1536) 
c.  15,  it  was  enacted,  that  all  treasons,  felonies,  rob- 
beries, murders,  and  confederacies  on  the  sea,  or 
within  the  jurisdiction  of  the  Admiralty,  should  be 
tried  by  Commissioners  under  the  Great  Seal,  viz.,  by 
the  Admiral,  or  his  deputy,  and  three  or  four  more 
(among  whom  two  common  law  Judges  were  constantly 
appointed,  who  in  effect  tried  all  the  prisoners),  the 
indictment  being  first  found  by  a  grand  jury  of  twelve 
men,  and  afterwards  tried  by  another  jury  ;  and  that 
the  course  of  proceedings  should  be  according  to  the 
law  of  the  land. 

But  the  criminal  jurisdiction  of  the  Court  of 
Admiralty  seems  now  to  have  been  wholly  transferred 
to  other  tribunals.  For,  by  the  Central  Criminal  Court 
Act,  1834,  which  first  established  the  Central  Criminal 
Court,  for  offences  committed  in  the  metropolis  and 
certain  parts  adjoining,  the  Judge  of  the  Admiralty 
was  placed  among  the  Judges  of  the  new  court ;  and 
it  was  thereby  provided,  that,  under  any  commission 
of  oyer  and  terminer  and  of  gaol  delivery  to  be  issued 
under  the  authority  of  the  Act,  such  Judges  might  hear 
and  determine  any  offences  committed,  or  alleged  to 
be  committed,  on  the  high  seas,  and  other  places  within 
the  jurisdiction  of  the  Admiralty,  and  might  dehver  the 
gaols  of  the  court  of  any  person  detained  therein  for 
any  such  offence.  And,  by  the  Admiralty  Offences 
Act,  1844,  it  was  provided,  that  any  Justices  of  assize, 
oyer  and  terminer,  or  gaol  delivery,  might  inquire  of 
and  determine  all  offences  committed  within  the 
jurisdiction  of  the  Admiralty,  and  that  all  indictments, 
trials,  and  other  proceedings  before  them  in  such  cases, 
should  be  valid.  And  the  liability  of  offenders  at 
sea  to  be  tried  by  these  tribunals  was  fully  assumed 
by  the  Criminal  Law  Consolidation  Acts  of  1861  ; 
while  the  judgeship  of  the  Court  of  Admiralty  has,  in 
effect,  been  merged  in  the  Presidency  of  the  Probate, 


238  BK.    IV. — CRIMINAL   PROCEDURE. 

Divorce,  and  Admiralty  Division,  which  tribunal 
does  not  hear  criminal  cases. 

Furthermore,  the  Merchant  Shipping  Act,  1894,  s.  687, 
enacts  that  where  any  person,  being  a  British  subject, 
is  charged  with  having  committed  any  offence  on 
board  any  British  ship  on  the  high  seas,  or  in  any 
foreign  port  or  harbour,  or  on  board  any  British  ship 
to  which  he  does  not  belong,  or,  not  being  a  British 
subject,  is  charged  with  having  committed  any  offence 
on  board  any  British  ship  on  the  high  seas,  and  that 
person  is  found  {i.e.,  is  found  to  be  at  the  time  of  his 
trial)  within  the  jurisdiction  of  any  court  of  justice 
in  His  Majesty's  dominions,  which  would  have  had 
cognisance  of  such  offence  if  committed  on  board  a 
British  ship  within  the  limits  of  its  ordinary  juris- 
diction, such  court  shall  have  jurisdiction  to  try  the 
offence  as  if  it  had  been  so  committed. 

In  view  of  this  provision,  the  recent  Criminal  Con- 
solidation Acts  do  not  reproduce  the  provisions  relating 
to  Admiralty  jurisdiction  contained  in  the  Acts  of  1861. 

The  jurisdiction  of  the  Admiralty  extends  over 
British  ships,  not  only  on  the  high  seas,  but  also  in 
foreign  rivers,  below  the  bridges,  where  the  tide  ebbs 
and  flows,  and  where  the  great  ships  go  ;  though  the 
foreign  authorities  may  have  concurrent  jurisdiction. 
And  the  jurisdiction  extends  to  all  persons  on  board 
the  ship,  whether  British  subjects  or  not. 

Offences  committed  by  foreigners  on  foreign  ships 
on  the  high  seas,  except  in  the  case  of  piracy,  are  not 
triable  in  British  courts,  even  though  the  offence  was 
committed  against  a  British  subject.  But  by  the 
Territorial  Waters  Jurisdiction  Act,  1878,  it  is  pro- 
vided, that  an  offence  committed  by  a  person,  whether 
a  British  subject  or  not,  on  the  open  sea  within  the 
territorial  waters  of  His  JNIajesty's  dominions  (that  is 
to  say,  on  any  part  of  the  open  sea  within  one  marine 
league  of  the  coast,  measured  from  low  water  mark), 
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is  an  offence  within  the  jurisdiction  of  the  Admiralty, 
although  committed  on  board  of,  or  by  means  of,  a 
foreign  ship  ;  and  the  offender  may  be  arrested,  tried, 
and  punished  accordingly.  But  the  Act  contains  a 
proviso,  that  no  proceedings  are  to  be  instituted  under 
it  against  one  who  is  not  a  subject  of  His  Majesty, 
except  with  the  consent  of  a  Secretary  of  State,  and 
on  his  certificate  that,  in  his  opinion,  the  institution 
of  such  proceedings  is  expedient.  Persons  who  have 
committed  offences  within  the  Admiralty  jurisdiction, 
may  be  tried  in  British  colonies,  or  in  places  abroad 
and  outside  the  British  dominions  where  the  King 
has  power  of  jurisdiction.  In  such  cases,  however, 
there  is  usually  a  right  of  appeal  to  the  King  in  his 
Privy  Council.  The  principal  statutes  regulating  the 
procedure  are  the  Admiralty  Offences  (Colonial)  Act, 
1849,  the  Colonial  Coiirts  of  Admiralty  Act,  1890,  and 
the  Foreign  Jurisdiction  Act,  1890. 


VI.  The  Court  op  General  Quarter  Sessions 
OF  the  Peace. 

The  Courts  of  Quarter  Sessions  are  inferior  courts  of 
record  ;  and,  though  the  practice  and  procedure  in 
all  such  courts  is  similar,  yet  it  is  of  importance  to 
remember  that,  in  the  case  of  counties,  the  judges  are 
composed  of  the  county  magistrates,  of  which  there 
must  be  at  least  two  present  to  constitute  the  court, 
while,  in  the  case  of  boroughs  having  a  separate  court 
of  Quarter  Sessions,  the  Recorder  of  such  borough  is 
the  sole  judge. 

The  court  of  Quarter  Sessions  must  be  held  once  in 
every  quarter  of  a  year,  and  oftener,  if  need  be.  The 
county  Justices  may,  with  a  view  to  the  despatch  of 
the  business  before  them,  divide  themselves  into  two 
or  more  courts  ;  and  they  may  also  hold  adjourned 
Quarter  Sessions.     So  also,  a  Becorder  may  appoint 
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an  assistant  Recorder  to  preside  in  a  second  court.  x4s 
will  be  noticed  hereafter,  special  provision  has  been 
made  for  the  holding  of  such  courts  for  the  adminis- 
trative county  of  London. 

The  jurisdiction  of  Quarter  Sessions  is  both  original 
and  appellate,  in  both  civil  and  criminal  matters  ;  but 
its  criminal  jurisdiction  only  will  here  be  noticed. 

The  original  criminal  jurisdiction  of  Quarter  Sessions 
is  to  hear  and  determine  indictments  for  offences  com- 
mitted within  the  county  or  borough.  It  is  expressly 
provided,  by  statute  (Penal  Servitude  Act,  1 857,  ss.  2,  6), 
that  a  court  of  Quarter  Sessions  shall  not  try  any  pris- 
oner for  treason,  murder,  or  capital  felony  ;  nor  for  any 
felony  which,  when  committed  by  a  person  not  pre- 
viously convicted  of  felony,  is  punishable  with  penal 
servitude  for  life.  Nor  may  such  a  court  try  a  prisoner 
for  any  of  the  particular  offences  enumerated  in  the 
Quarter  Sessions  Act,  1842.  These  offences  are  such 
as  are  of  considerable  gravity,  or  are  likely  to  involve 
difficult  questions  of  law,  such  as  forgery,  bigamy, 
perjury,  libel,  and  the  like.  Subsequent  statutes 
have  added  to  this  list  other  offences,  such  as  offences 
under  the  Criminal  Law  Amendment  Act,  1885, 
incest,  fraudulent  conversion,  corruption,  and  offences 
against  the  Official  Secrets  Acts,  1911  and  1921.  And 
by  the  Night  Poaching  Act,  1828,  a  court  of  Quarter 
Sessions  is  restrained  from  trying  the  offence  of  three 
or  more  armed  persons  pursuing  game  by  night.  But, 
by  special  statutory  provision  (Larceny  Act,  1916,  s.  38), 
the  offence  of  burglary  may  be  tried  at  Quarter  Sessions, 
although  this  is  a  crime  punishable  with  penal  servitude 
for  life  ;  in  serious  cases,  however,  the  commitment 
will  still  be  for  trial  before  the  Court  of  Assize.  A 
court  of  Quarter  Sessions  was  formerly  also  restrained 
from  trying  offences  against  the  bankruptcy  laws,  and 
malicious  injuries  to  property  ;  but  these  restrictions 
have  now  been  withdrawn. 
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It  was  formerly  considered,  that  a  court  of  Quarter 
Sessions  had  no  jurisdiction  over  newly  created 
offences  not  against  the  peace,  unless  the  statute 
creating  such  offences  gave  them  such  jurisdiction  in 
express  terms  ;  for  that,  by  the  general  words  of  the 
commission  from  whence  their  authority  is  derived,  the 
justices  can  only  hear  and  determine  offences  against 
the  peace.  It  is  now,  however,  the  established  practice 
that  the  court  has  jurisdiction  to  try  all  such  offences  ; 
unless  that  jurisdiction  is  expressly  or  impliedly  ex- 
cluded by  the  terms  of  the  statute  creating  the  offence. 

In  the  exercise  of  its  original  jurisdiction,  the  court 
sits  with  a  jury,  grand  and  petty  ;  and,  in  county 
Quarter  Sessions,  the  Chairman  of  the  Justices  acts 
as  presiding  judge. 

One  jurisdiction  peculiar  to  Quarter  Sessions  is  that 
of  dealing  with  incorrigible  rogues.  By  the  Vagrancy 
Act,  1824,  persons  who  commit  certain  offences  are 
to  be  deemed  incorrigible  rogues,  and,  if  convicted 
before  a  court  of  summary  jurisdiction,  may  be  com- 
mitted to  prison  till  the  next  Quarter  Sessions.  At 
the  next  Quarter  Sessions,  the  court  is  to  examine 
into  the  circumstances  of  the  case,  and  may  order  the 
offender  to  be  imprisoned  for  a  further  period  not 
exceeding  one  year,  and  may  also,  if  the  offender  is  a 
male,  order  him  to  be  whipped. 

The  appellate  criminal  jurisdiction  of  courts  of 
Quarter  Sessions  consists  in  matters  coming  from 
courts  of  summary  jurisdiction,  the  nature  and  business 
of  which  will  be  afterwards  explained  (Chapter  XVIII). 
In  this  capacity  the  court  sits  without  a  jury.  In  a 
proper  case,  as  we  have  already  seen  (p.  231),  any 
question  of  law  may  be  reserved  for  the  determina- 
tion of  the  King's  Bench  Division  by  a  court  of  Quarter 
Sessions. 

As  we  have  said,  the  court  of  Quarter  Sessions  must 
be  held  once  in  every  quarter  of  the  year.     By  the  Law 
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Terms  Act,  1830,  county  Quarter  Sessions  are  appointed 
to  be  held  in  the  first  week  after  the  11th  day  of 
October,  the  first  week  after  the  28th  day  of  December, 
the  first  week  after  the  31st  day  of  March,  and  the 
first  week  after  the  24th  day  of  June.  But,  by  the 
4  &  5  Will.  IV.  (1834)  c.  47,  power  was  given  to  alter  the 
time  for  the  April  Quarter  Sessions,  so  as  to  prevent 
these  sessions  from  conflicting  with  the  Spring  Assizes ; 
and  now,  by  the  Assizes  and  Quarter  Sessions  Act, 
1908,  repealing  a  former  statute,  in  order  that  the 
holding  of  the  Quarter  Sessions  may  not  interfere  with 
any  of  the  Assizes,  the  Justices  may  in  any  case  fix 
or  alter  the  time  for  holding  the  sessions,  so  as  the 
sessions  be  not  held  earlier  than  fourteen  days  before, 
or  later  than  fourteen  days  after,  the  week  in  which 
they  would  ordinarily  be  held. 

Previously  to  this  enactment,  other  efforts  had  been 
made  to  prevent  the  inconveniences  caused  by  an 
Assize  being  held  shortly  before  the  statutory  date 
for  the  holding  of  Quarter  Sessions,  and  when  there 
were  a  number  of  prisoners  in  custody,  who  had  been 
committed  for  trial  at  those  sessions.  The  Judges  of 
Assize,  under  their  commission  of  general  gaol  delivery, 
were  obliged  to  try  prisoners  who  had  been  committed 
for  trial  at  the  sessions.  Occasionally,  too,  in  such 
circumstances,  prisoners  were  committed  for  trial  to 
the  A.ssizes  instead  of  the  Quarter  Sessions,  in  order 
to  ensure  their  more  speedy  trial.  By  reason  of  these 
matters,  the  Assizes  were  unduly  burdened  and  pro- 
longed ;  and  it  was  therefore  enacted,  by  the  Assizes 
Relief  Act,  1889,  that  whenever  any  person  has  been 
committed  to  gaol,  or  admitted  to  bail,  by  a  Justice  or 
Justices  of  the  Peace,  in  pursuance  of  the  Indictable 
Offences  Act,  1848,  charged  with  an  indictable  offence 
triable  at  Quarter  Sessions,  the  persons  bound  over 
to  prosecute  and  give  evidence  should  (unless  the 
Justice,  or  Justices,  for  special  reasons  should  think 
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fit  otherwise  to  direct)  be  bound  over  to  attend  for 
that  purpose  at  the  next  practicable  court  of  Quarter 
Sessions  having  jurisdiction  to  try  such  person  for 
such  offence  ;  and  in  such  case  the  person  charged 
should  be  tried  at  the  Quarter  Sessions,  and  that  a 
court  of  oyer  and  terminer  or  general  gaol  delivery 
should  not  be  required  to  deliver  him  from  gaol,  unless 
the  High  Court  of  Justice  should  by  order  direct  that 
he  be  indicted  and  tried  at  a  court  of  oyer  and  terminer 
or  general  gaol  delivery.  Where,  hovv^ever,  a  prisoner 
has  been  committed  to  gaol  on  a  charge  of  an  indictable 
offence,  and  persons  have  been  bound  over  to  prosecute 
and  give  evidence  at  a  court  of  Quarter  Sessions,  and 
the  prisoner  is  not  tried  at  that  court,  then  the  next 
court  of  oyer  and  terminer  or  general  gaol  delivery 
having  jurisdiction  in  the  county  or  place,  must,  on 
his  application,  either  cause  him  to  be  tried  at  that 
court,  or  discharge  him  from  his  imprisonment,  or  for 
special  reasons  admit  him  to  bail. 

The  dates  for  the  holding  of  borough  Quarter  Sessions 
are  fixed  by  the  Recorder  of  the  borough,  subject  to 
the  directions  of  the  Home  Secretary. 

When,  not  more  than  five  days  before  the  time  fixed 
for  holding  Quarter  Sessions,  it  appears  that  there  is 
no  business  to  be  transacted,  the  court  need  not  be 
held  ;  and  a  notice  may  be  sent  dispensing  with  the 
attendance  of  jurors. 

An  order  of  the  court  of  Quarter  Sessions  m_ay  in 
general  be  removed  into  the  King's  Bench  Division  of 
the  High  Court  of  Justice  by  writ  of  certiorari,  and 
be  there  either  quashed  or  confirmed  ;  and  such  orders 
are  also  sometimes  so  removed  in  order  to  be  enforced. 
But  the  removal  of  an  indictment  found  at  Quarter 
Sessions  can  now  only  take  place,  in  the  cases  and 
circumstances  provided  for  by  the  Crown  Office  Rules, 
1906,  as  before  explained  (pp.  229-230)  ;  and,  as 
we  have  already  seen  (p.  232),  and  shall  advert  to 
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in  more  detail  hereafter,  when  we  treat  of  criminal 
appeals  generally,  the  ordinary  tribunal  to  which  any 
person  convicted  on  indictment  at  Quarter  Sessions  can 
appeal,  is  the  Court  of  Criminal  Appeal. 

The  Clerk  of  the  Peace  for  the  county,  among  other 
duties,  acts  as  clerk  to  the  court  of  county  Quarter 
Sessions,  and  records  all  the  proceedings  of  that  court. 
He  is  now  appointed  by  the  standing  joint  committee 
of  Quarter  Sessions  and  the  county  council  (Vol.  I., 
p.  319).  He  has  also  the  custody  of  all  such  docu- 
ments as,  under  the  Standing  Orders  of  either 
House  of  Parhament,  are  directed  to  be  deposited 
with  him ;  and  he  is,  in  general,  also  the  cus- 
todian of  awards  made  under  Inclosure  Acts  and 
the  like.  He  used  to  be  paid  by  fees  ;  but  may 
now  be  paid  by  salary,  with  or  without  certain 
fees.  He  may,  for  sufficient  reason,  be  suspended  or 
dismissed  from  his  office ;  and,  in  case  of  his  illness, 
absence,  or  other  emergency,  the  standing  joint 
committee  of  the  county  council  and  Quarter  Sessions 
may  appoint  a  deputy.  In  the  case  of  any  borough 
having  a  separate  court  of  Quarter  Sessions,  the  Clerk 
of  the  Peace  for  such  borough  is  appointed  by  the 
council  of  the  borough  ;  and  he  may  appoint  a  deputy, 
or  a  deputy  may  be  appointed  for  him. 

The  rapid  growth  of  London,  at  the  close  of  the 
eighteenth  and  the  commencement  of  the  nineteenth 
centuries,  rendered  the  ordinary  arrangements  for  the 
administration  of  criminal  justice  in  the  neighbour- 
hood of  the  metropolis  quite  inadequate.  And  so,  in 
addition  to  the  estabhshment  of  the  CJentral  Criminal 
C'Ourt,  previously  noticed,  for  the  trial  of  the  more 
serious  crimes,  provision  was  made  for  the  disposal  of 
less  heinous  offences  in  the  county  of  Middlesex,  now, 
however,  limited  to  the  administrative  county  of 
London,  by  the  Middlesex  Sessions  Act,  1844,  as 
amended  by  the  Middlesex  Sessions  Act,    1859,   the 
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Local  Government  Act,  1888,  and  an  order  in  Council 
March  24,  1892,  whereunder  Quarter  Sessions  are 
held  in  January,  April,  July,  and  October  of  each 
year,  and  adjourned  sessions  in  each  other  month, 
at  Newington,  under  the  presidency  of  a  salaried 
chairman  and  deputy  chairman.  A  separate  court  of 
Quarter  Sessions  now  sits  for  the  trial  of  offences 
committed  in  that  part  of  the  county  of  Middlesex 
which  is  not  within  the  administrative  county  of 
London.  These  courts  are  known  as  the  '  London 
Quarter  Sessions  '  and  the  '  Middlesex  Quarter 
Sessions  '  respectively,  and  have  the  same  jurisdic- 
tion, both  original  and  appellate,  as  all  other  courts 
of  Quarter  Sessions. 

VII.  The  Court  of  the  Coroner. 

The  Court  of  the  Coroner  is  a  common  law  court 
of  record,  which,  in  its  criminal  jurisdiction,  makes 
inquiry,  when  any  one  dies  in  prison  or  comes  to  a 
violent  or  sudden  death,  by  what  manner  he  came  to 
his  end  (Vol.  I.,  pp.  306-310). 

The  Coroner  sits  with  a  jury  ;  and  it  is  not  the 
function  of  this  court  to  try  any  person.  Where, 
however,  as  a  result  of  the  inquiry,  which  is  known 
as  an  'inquest,'  a  verdict  of  murder  or  manslaughter 
is  found  by  the  jury  against  any  person,  this  is 
equivalent  to  the  finding  of  an  indictment  by  a  grand 
jury  ;  and  such  person  may  be  put  upon  his  trial 
in  respect  of  sucli  inquisition.  It  is,  however,  the 
practice  in  all  such  cases  to  prefer  a  bill  of  indict- 
ment in  addition  before  the  grand  jury  ;  and,  if  a 
true  bill  be  found,  the  accused  is  placed  on  his  trial 
both  in  respect  of  the  indictment  and  the  Coroner's 
inquisition.  If  a  true  bill  is  not  found,  it  is  not 
usual  to  offer  any  evidence  in  respect  of  the  Coroner's, 
inquisition. 


246  BK.    IV. — CRIMINAL   PROCEDURE. 

VIII.  Courts  Martial. 

1.  Military  courts  martial. — By  the  provisions  of 
the  Army  Act,  certain  courts  are  created,  wliich  have 
jurisdiction  to  try  offences  in  respect  of  military 
service,  and  also  offences  against  the  ordinary  criminal 
law  committed  by  persons  subject  to  mihtary  law, 
wherever  they  be  committed.  INIihtary  courts  martial 
may  be  either  (i)  regimental,  (ii)  district,  or  (iii)  general. 
The  judges  at  such  courts  martial  consist  of  officers 
of  certain  ranks  ;  and,  in  the  case  of  regimental  and 
district  courts  martial,  the  minimum  number  of  such 
officers  must  be  three,  while,  in  the  case  of  a  general 
court  martial,  the  minimum  number  must  be  either 
five  or  nine,  according  to  the  place  where  such  court 
martial  takes  place.  Special  provision  is  made  for 
the  holding  of  field  general  courts  martial  in  cases 
arising  on  active  service  or  beyond  the  seas. 

A  regimental  court  martial  can  only  try  private 
soldiers,  and  has  very  limited  powers  of  punishment ; 
a  district  court  martial  can  also  try  non-commissioned 
officers,  but  cannot  award  any  sentence  higher  than 
imprisonment  for  two  years  ;  a  general  court  martial 
can  try  soldiers  of  all  ranks,  and  alone  can  try  officers, 
or  award  the  punishments  of  penal  servitude  and 
death.  After  sentence  is  awarded  at  such  court 
martial,  it  must  be  confirmed  by  the  appointed 
authority,  who  may  be  the  Judge-Advocate-General, 
or  the  general  or  other  officer  having  power  to 
confirm  its  findings  and  sentence. 

2.  Naval  courts  martial. — These  courts  have  jurisdic- 
tion to  try  offences  under  the  Naval  Discipline  Act ; 
and  the  persons  subject  to  their  jurisdiction  are 
principally  confined  to  such  as  belong  to  the  King's 
navy.  The  judges  at  such  courts  martial  consist  of 
naval  officers,  to  the  number  of  not  less  than  five  or 
more  than  nine ;  and  the  court  must  be  held  on  board 
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one  of  the  King's  ships.  The  Judge- Advocate  of  the 
Fleet  is  not  ordinarily  present  at  naval  courts  martial ; 
his  duties  being  to  advise  the  Admiralty  upon  all  legal 
matters  arising  out  of  the  administration  of  miUtary 
law,  and  to  review,  where  necessary,  the  proceedings 
of  naval  courts  martial. 

In  addition  to  naval  courts  martial,  there  are  Naval 
iiiquiry  courts,  which  are  courts  held  out  of  the  United 
Kingdom,  and  are  confined  to  inquiring  into  matters 
connected  with  British  ships,  whether  men-of-war  or 
merchantmen.  There  should  be  at  least  three  judges 
at  such  courts,  one  of  whom  should  be  a  naval  officer, 
one  a  British  Consul,  and  the  third  a  master  of  a 
British  ship.  The  powers  of  the  court  are  extensive  ; 
but  sentence  of  imprisonment  must  be  confirmed  by 
the  senior  naval  or  consular  officer  present  at  the  place 
where  the  court  is  held.  A  report  of  any  trial  held  by 
the  court  must  be  made  to  the  Board  of  Trade. 

All  courts  martial  held  under  the  provisions  of 
the  Army  Act  and  the  Naval  Discipline  Act  should  be 
carefully  distinguished  from  so-called  '  courts  martial ' 
held  by  virtue  of  military  authority  without  statutory 
or  other  legal  warrant,  to  meet  the  exigencies  of  real 
or  assumed  necessity.  Such  bodies  are  not  courts  of 
justice  at  all ;  but  merely  military  committees  entrusted 
with  the  maintenance  of  order  and  disciphne  by  the 
military  authorities.  All  commissions  for  the  estab- 
lishment of '  martial  law  '  in  this  sense  are  expressly  de- 
clared by  the  Petition  of  Right  to  be  illegal ;  and,  when 
they  exist,  can  only  be  justified  by  the  plea  of  over- 
whelming necessity,  ratified  by  an  Act  of  Indemnity  in 
favour  of  those  engaged  in  them  (Vol.  I.,  pp.  197-199). 

IX.  Criminal  Courts  of  Inferior  Jurisdiction. 

There  were  also  formerly  many  petty  courts  having 
criminal  jurisdiction ;  but  these  have  faUen  into  disuse, 
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and  in   most    cases    have    been    actually    abolished. 
Amongst  these  we  may  mention  : — 

1,  The  Sheriffs  Tourn,  which  was  a  court  of  record 
held  twice  a  year  before  the  sheriff,  in  different  parts 
of  the  county  :  being  indeed  only  the  turn  of  the 
sheriff  to  hold  a  court  leet  in  each  respective  hundred. 
It  was  therefore  the  great  coui't  leet  of  the  country  ; 
but  it  has  now  been  specifically  abolished  by  the 
Sheriff's  Act,  1887.  Out  of  it,  however,  for  the  ease 
of  the  sheriff,  there  was  at  an  early  period  taken  : 

2.  The  Court  Leet  or  View  of  Frankpledge,  which  was 
a  franchise  court  exercising  a  criminal  jurisdiction. 
This  also  was  a  court  of  record,  appointed  to  be  held 
within  a  particular  hundred  or  manor  by  the  Lord  of 
the  hundred  or  manor  or  his  steward  ;  being  the 
King's  Court  granted  by  charter  to  the  lord  of  the 
hundred  or  manor.  Its  original  intent  was  to  view 
the  frank  pledges,  that  is,  the  freemen  witliin  the  hberty; 
who,  according  to  the  institution  attributed  to  King 
Alfred,  were  all  mutually  pledges  for  the  good  behaviour 
of  each  other.  Besides  this,  the  preservation  of  the 
peace,  and  the  punishment  of  divers  minute  offences 
against  the  public  good,  were  the  objects  both  of  the 
court  leet  and  of  the  sheriff's  tourn,  which  had 
exactly  the  same  jurisdiction,  one  being  only  a  private 
franchise  which  had  usurped  the  other. 

The  other  general  business  of  the  leet  and  tourn, 
was  to  present  before  a  jury  all  crimes  whatsoever  that 
happened  within  their  jurisdiction  ;  and,  in  the  case 
of  all  trivial  misdemeanors,  not  only  to  present,  but 
also  to  punish  them.  The  jurisdiction  ranged  from 
brawls  and  common  nuisances,  and  other  material 
offences  against  the  King's  peace  and  pubhc  trade, 
down  to  eaves-dropping  and  irregularities  in  the  use 
of  the  wastes  of  the  manor. 

But  both  the  tourn  and  the  leet  came  by  degrees  into 
a  declining  way  ;   and  their  jurisdiction  has  now  fallen 
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entirely  into  disuse,  having  been  superseded  by  the 
summary  jurisdiction  exercised  by  Justices  of  the 
Peace,  though  that  of  the  court  leet  has  never  been 
specifically  abolished.  The  leet,  where  it  is  still 
maintained,  is  merely  a  court  periodically  held  before 
the  steward  of  a  manor,  for  the  hearing  of  offences 
of  a  trivial  character, 

3.  The  Court  of  the  Clerk  of  the  Market  is  properly 
incident  to  every  fair  and  market  in  the  kingdom,  to 
punish  misdemeanors  therein  ;  just  as  the  court  of 
pieds  poudres  determines  all  civil  matters  therein.  The 
cognisance  of  weights  and  measures  was  a  principal 
part  of  the  jurisdiction  of  this  court ;  which  had  to 
try  whether  these  were  according  to  the  true  standard 
or  not.  This  standard  was  antiently  committed  to 
the  custody  of  the  bishop  ;  and  he  appointed  some 
clerk  under  him  to  inspect  the  abuse  of  them  more 
narrowly.  Hence  this  officer,  though  usually  a  layman, 
was  called  the  '  clerk  '  (dericus)  of  the  market.  If 
the  weights  and  measures  were  not  according  to  the 
standard,  then,  besides  the  punishment  of  the  party 
by  fine,  the  weights  and  measures  themselves  were 
directed  to  be  burnt.  This  court  was  the  most  inferior 
court  of  criminal  jurisdiction  in  the  kingdom  ;  but 
its  functions  seem  to  be  superseded  by  the  modern 
provisions  with  regard  to  weights  and  measures,  which 
have  been  already  noticed  (Vol.  I.,  pp.  205-207).  Any 
offences  under  the  Weights  and  Measures  Act,  1878, 
may  now  be  prosecuted,  and  all  fines  and  forfeitures 
recovered,  before  a  court  of  summary  jurisdiction. 

There  are  also  some  criminal  courts  of  a  confined 
and  partial  jurisdiction,  which  extend  only  to  particular 
places,  which  the  royal  favour,  confirmed  by  Act  of 
Parliament,  has  distinguished  by  the  privilege  of 
having  peculiar  courts,  for  the  punishment  of  offences 
arising  within  their  precincts.  Of  these  we  may 
mention  : — 


250  BK.    IV. — CRIMINAL    PROCEDURE. 

1.  The  Court  of  the  Lord  Steward  of  the  King^s 
Household,  or  (in  his  absence)  of  the  Treasurer,  Comp- 
troller, and  Steward  of  the  Marshalsea,  a  court  which 
was  created  by  the  33  Hen.  VIII.  (1541)  c.  12,  with 
a  jurisdiction  to  inquire  of,  hear,  and  determine  "  all 
"  treasons,  misprisions  of  treason,  murders,  man- 
"  slaughters,  bloodshed,  and  other  malicious  strikings," 
whereby  blood  was  shed  in  any  of  the  palaces  or  houses 
of  the  King,  or  in  any  other  house  where  the  royal 
person  should  abide.  The  proceedings  were  by  jury, 
both  a  grand  and  a  petty  one,  as  at  Common  Law  ; 
but  the  jury  was  taken  out  of  the  officers  and  sworn 
servants  of  the  King's  household.  But  so  much  of 
the  above  Act  "  as  relates  to  the  punishment  of  man- 
"  slaughter,  and  of  malicious  striking  by  reason  whereof 
"  blood  shaU  be  shed,"  was  expressh^  repealed  by  the 
9  Geo.  IV.  (1828)  c.  31  ;  and  the  jurisdiction  of  the 
court  itself  has  long  since  fallen  into  complete  disuse. 

2.  The  Courts  of  the  Universities  of  Oxford  and 
Cambridge  have  a  criminal  as  weU  as  a  civil  juris- 
diction. The  Chancellor's  court  has  authority  to 
determine  all  offences  which  are  below  the  rank  of 
felony,  when  committed  by  resident  members  of  the 
university  and  their  servants ;  but  even  treason, 
felony,  and  mayhem,  if  found  to  have  been  committed 
by  any  member  thereof,  may  be  tried  in  the  court  of 
the  Lord  High  Steward  of  the  university. 


NOTE  ON  AUTHORITIES. 

[The  history  of  the  courts  of  criminal  jnrisdicfion  generally  may  he 
further  uludied  in  Iluldsvjorth,  "  A  History  of  English  Law,"  Vol.  I., 
and  in  Carter,  "  yl  Hiftory  of  English  Legal  I nstitutions." 

For  the  history  of  the  High  Court  of  Parliament,  see  Pike,  "  Con- 
stitutional History  of  the  House  of  Lords,"  and,  for  the  practice,  see 
May,  "  Parliament'iry  Practice." 

For  the  practice  in  the  High  Court  of  Justice,  see  Short  and  Mellor, 
'*  Practice  of  the  Crown  Office." 
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The  history  of  the  Central  Criminal  Court  is  well  set  out  in  6  St.  Tr. 
(N.S.)  1135. 

For  Admiralty  jurisdiction,  see  Archbold,  "  Criminal  Pleading  " 
{25th  edition),  pp.  30-35. 

As  to  Quarter  Sessions,  see  Archbold,  "  Quarter  Sessions." 

As  to  the  Coroner's  Court,  see  Jervis,  "  Coroners.'^] 
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CHAPTER  XVIII. 

SUMMARY  OFFENCES  AND  COURTS  OF  SUMMARY 
JURISDICTION. 


We  have  in  our  discussion  of  the  particular  species  of 
crimes  made  punishable  by  the  law  of  England,  so 
far  confined  ourselves  to  the  consideration  of  those 
offences  which  are  punishable  on  indictment,  except 
in  a  few  instances  where  it  appeared  convenient  to 
make  some  reference  to  an  offence  punishable  on 
summary  conviction.  Similarly,  in  the  last  chapter, 
we  have  described  only  those  courts  which  have  power 
to  deal,  whether  as  courts  of  original  jurisdiction  or 
in  the  exercise  of  their  appellate  functions,  with 
treasons,  felonies,  and  misdemeanors,  as  opposed  to 
summary  offences.  In  this  chapter,  we  shall  endeavour 
to  give  a  brief  account  of  those  offences  which  are 
punishable  summarily,  that  is  to  say,  before  Justices 
of  the  Peace  without  a  jury,  who  for  this  purpose  form 
a  court  of  summary  jurisdiction  ;  and  we  shall  also 
describe  shortly  the  constitution  of  this  court,  and 
the  method  of  procedure  adopted  on  the  trial  of  cases 
before  it. 

I.  As  to  the  nature  of  offences  j)unisliable  summarily. — 
Summary  proceedings  are  entirely  the  creation  of 
statute,  being  unknown  to  the  Common  Law.  Origin- 
ally, the  functions  of  Justices  of  the  Peace  were  of 
an  executive  rather  than  a  judicial  character  ;  their 
first  duty  being,  as  it  still  is,  to  preserve  the  peace. 
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Gradually,  however,  power  was  given  to  them  to  deal 
with  vagabonds  and  poachers,  and  to  punish  petty 
assaults  and  thefts  ;  and,  in  modern  times,  a  vast 
number  of  offences  have  been  created  by  Acts  of 
Parliament,  which  are  triable  only  before  a  court  of 
summary  jurisdiction.  These  offences  cover  a  very 
wide  range,  including  many  of  the  lesser  forms  of 
dishonesty  and  malicious  damage,  breaches  of  laws 
and  regulations  for  securing  order  in  public  places, 
and  the  less  important  offences  against  the  laws  relating 
to  public  health,  revenue,  education,  and  the  like. 
Each  year  sees  the  creation  of  fresh  summary  offences 
rendered  necessary  by  the  passing  of  some  Act  of 
Parliament,  laying  down  certain  provisions,  for  the 
non-observance  of  which  penalties  have  to  be  imposed. 

Where  an  offence  is  made  punishable  only  on 
summary  conviction,  it  cannot  be  made  the  subject 
of  an  indictment.  In  such  cases,  the  court  of  summary 
jurisdiction  must  finally  dispose  of  the  matter,  either 
by  summary  conviction,  or  by  discharging  the  accused 
person,  or  in  such  other  manner  as  may  in  the  circum- 
stances be  authorised. 

In  the  case  of  some  offences,  an  alternative  procedure 
is  provided,  either  summary  or  on  indictment ;  and  it 
is  then  at  the  discretion  of  the  prosecution  to  proceed 
in  which  of  these  two  ways  it  thinks  proper,  having 
regard  to  all  the  circumstances  of  the  case.  If  the 
summary  procedure  is  selected,  the  Justices  will  deal 
with  the  case  summarily  ;  if  the  procedure  on  indict- 
ment, they  will  merely  hold  a  preliminary  examination 
in  accordance  with  the  rules  we  shaU  describe  hereafter 
(pp.  277-282),  and  either  commit  the  person  charged 
to  take  his  trial  before  the  Assizes  or  a  court  of  Quarter 
Sessions,  or  dismiss  the  charge,  where  in  their  opinion 
a  prima  facie  case  has  not  been  made  out. 

It  is  provided  by  the  Summary  Jurisdiction  Act, 
1879,  s.    17,   that   when   a   person   is   charged  before 
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a  court  of  summary  jurisdiction,  with  an  offence  in 
respect  of  which  he  is  liable  on  summary  conviction 
to  be  imprisoned  for  a  term  exceeding  three  months, 
and  which  is  not  an  assault,  he  may,  on  appearing  before 
the  Court,  and  before  the  charge  is  gone  into,  but  not 
afterwards,  claim  to  be  tried  bj^  a  jury  ;  and  in  such 
case  the  Court  is  directed  to  deal  with  the  case  in  all 
respects  as  if  the  accused  person  were  charged  with 
an  indictable  offence.  The  accused  person  must, 
before  any  such  charge  is  gone  into,  be  informed  of 
his  right  to  demand  trial  before  a  jury,  and  be  asked 
whether  he  wishes  to  exercise  it.  Certain  statutes 
also  specifically  give  to  persons  charged  with  the 
summary  offences  created  thereunder,  the  right  to 
demand  a  trial  by  jury. 

By  the  Summary  Jurisdiction  Act,  1879,  as  amended 
and  extended  by  various  subsequent  enactments,  the 
Justices  have  also  jurisdiction  to  deal  as  a  court  of 
summary  jurisdiction  with  certain  indictable  offences. 
These  powers  vary  according  to  whether  the  person 
charged  is  a  child,  young  person,  or  adult. 

1.  Children,  i.e.,  persons  over  seven  years  of  age 
and  under  fourteen.  When  a  child  is  charged  before 
a  court  of  summary  jurisdiction  with  any  indictable 
offence  other  than  homicide,  the  Court,  if  it  thinks  it 
expedient  so  to  do,  and  the  parent  or  guardian  of  the 
child  does  not  object,  may  deal  with  the  offence 
summarily.  The  powers  of  the  Court  as  to  punish- 
ment arc  regulated  by  the  Children  Act,  1008  ;  and 
sentence  of  penal  servitude  or  imprisonment  cannot 
be  imposed. 

2.  Young  persons,  i.e.,  persons  of  the  age  of  fourteen 
years  and  under  sixteen.  Such  persons  may  also, 
in  all  cases  except  homicide,  be  dealt  with  summarily, 
if  they  consent  thereto,  after  being  informed  of  their 
right  to  be  tried  by  a  jury,  and  may  bo  fined  or  im- 
prisoned for  any  term  not  exceeding  three  months. 
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3.  Adults,  i.e.,  persons  of  the  age  of  sixteen  years 
and  upwards.  Where  an  adult  consents  to  be  dealt 
with  summarily,  the  Court  may,  if  it  considers  such  a 
course  expedient,  in  certain  specified  cases  so  deal 
with  the  matter.  The  specified  cases  are  those  set 
out  in  the  First  Schedule  to  the  Summary  Jurisdiction 
Act,  1879,  to  which  certain  additions  have  been  made 
by  subsequent  statutes.  They  may  be  shortly  stated 
to  comprise  simple  larceny  and  offences  punishable  as 
simple  larceny,  larceny  from  the  person,  larceny  as  a 
clerk  or  servant,  such  larceny  of,  or  malicious  damage 
to,  fixtures,  trees,  plants,  fruit,  &c.,  as  is  punishable  on 
indictment,  aiding  and  abetting  the  commission  of, 
or  attempting  to  commit,  any  of  these  offences, 
embezzlement,  receiving  stolen  property,  obtaining 
property  by  false  pretences,  and  maliciously  setting 
fire  to  woods,  heaths,  &c.  This  power,  however,  only 
exists  where  the  value  of  the  property  stolen  or  other- 
wise obtained,  or  damaged,  as  the  case  may  be,  does 
not  exceed  the  sum  of  twenty  pounds,  except  in  the 
case  of  an  attempt  to  commit  an  offence,  as  mentioned 
above,  when  there  is  no  such  limitation.  The  Court 
may  award  a  sentence  of  three  months'  imprisonment, 
or  a  fine  not  exceeding  twenty  pounds,  or,  if  the  value 
of  the  property  is  over  forty  shillings,  a  sentence  of 
six  months'  imprisonment,  or  a  fine  not  exceeding 
fifty  pounds. 

The  Children  Act,  1908,  has  further  added  to  this 
category  the  offence  of  indecent  assault  upon  a  male 
or  female  person  under  the  age  of  sixteen  years,  in 
respect  of  which  a  sentence  of  imprisonment  for  six 
months  may  be  awarded.  And  the  Newspapers  Libel 
and  Registration  Act,  1881,  provides  in  such  cases  for 
the  summary  punishment  with  a  fine  not  exceeding 
fifty  pounds,  of  trivial  cases  of  libel  in  newspapers. 

Similar  powers  are  conferred  on  the  Justices  in  all 
the  above  cases,  where  an  adult  pleads  guilty  to  the 
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charge.  For  it  is  provided  by  the  Summary  Jurisdic- 
tion Act,  1879,  and  the  later  amending  Acts,  that  if, 
at  any  time  during  the  hearing  of  a  case  against  an 
adult  charged  with  any  such  offence,  the  Justices 
become  satisfied  that  the  evidence  is  sufficient  to 
put  the  person  charged  on  his  trial,  and  further  are 
satisfied  that  the  case  is  one  which  may  properly  be 
dealt  with  summarily,  they  shall  cause  the  charge  to 
be  reduced  into  writing  and  read  to  the  person  charged, 
and  shall  ask  him  whether  he  pleads  guilty  thereto. 
And  if  such  person  says  that  he  is  guilty,  they  may 
deal  with  him  summarily,  and  sentence  him  to  any 
term  of  imprisonment  not  exceeding  six  months. 
And  in  this  case  there  is  no  such  limitation  with 
regard  to  the  value  of  the  property  taken  or  damaged 
as  exists  in  the  case  previously  mentioned.  Before 
asking  a  person  charged  whether  he  pleads  guilty, 
in  pursuance  of  the  above  provision,  the  Justices  must 
explain  to  him  that  he  is  not  obliged  to  plead  or 
answer,  and  that  if  he  pleads  guilty  he  will  be  dealt 
with  summarily,  but  if  he  does  not  plead  or  answer, 
or  pleads  not  guilty,  he  will  be  dealt  with  in  the  usual 
course,  by  being  committed  to  take  his  trial  before  a 
higher  court. 

It  is  to  be  noted  that  this  power  to  deal  with  an 
indictable  offence  summarily  is  only  to  be  exercised 
by  Justices  when  they  think  it  expedient  to  do  so  ; 
and  regard  will  be  had  by  them  to  the  character  and 
antecedents  of  the  person  charged,  the  nature  of  the 
offence,  and  the  circumstances  of  the  case. 

By  the  Offences  against  the  Person  Act,  1861,  s.  42, 
if  a  person  unlawfully  assaults  or  beats  another,  i.e., 
commits  a  common  assault,  he  may  be  summarily 
convicted  and  sentenced  to  imprisonment,  for  any 
period  not  exceeding  two  months  ;  or  be  fined  to  the 
extent  of  five  pounds.  And  if  the  assault  or  battery 
be  on  a  male  child,  not  over  fourteen  years  of  age,  or 
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be  upon  a  female,  and  is  of  such  an  aggravated  nature 
that  it  cannot,  in  the  opinion  of  the  Justices,  be 
sufficiently  punished  as  a  common  assault,  the  offender 
may  be  summarily  convicted  of  an  aggravated  assault, 
and  the  punishment  inflicted  may  be  imprisonment 
for  as  long  as  six  months,  or  a  fine  to  the  extent  of 
twenty  pounds.  And  the  offender  may  be  further 
bound  over  to  keep  the  peace  for  an  additional  six 
months.  But  if,  on  the  hearing  of  such  a  charge  of 
assault  upon  the  merits,  the  Justices  deem  the  assault 
or  battery  not  proved,  or  justifiable,  or  too  trifling  to 
merit  punishment,  they  are  to  dismiss  the  complaint, 
and  shall,  if  requested  by  the  person  charged,  give  him 
a  certificate,  which  will  operate  as  a  bar  to  any  further 
proceedings,  civil  or  criminal,  in  respect  of  the  same 
matter  (ss.  44,  45).  On  the  other  hand,  if  after  in- 
vestigation they  find  that  the  assault  or  battery  was 
accompanied  by  an  attempt  to  commit  any  felony,  or 
are  of  opinion  that  the  same  is.  for  any  other  reason,  a 
fit  subject  for  an  indictment,  they  are  to  deal  with  the 
case  as  if  they  had  no  authority  to  determine  the  same. 
The  Justices  have  not,  however,  jurisdiction  to  deter- 
mine any  case  in  which  a  question  arises  as  to  the  title 
to  lands,  tenements,  or  hereditaments,  or  as  to  any 
interest  therein,  or  accruing  therefrom  ;  or  in  which 
a  question  arises  as  to  any  bankruptcy,  or  as  to  any 
execution  under  the  process  of  a  court  of  justice  (s.46). 

II.  As  to  the  constitution  of  the  court. — A  court  of 
summary  jurisdiction  consists,  in  counties,  of  Justices  of 
the  Peace  sitting  in  Petty  Sessions  (as  distinguished 
from  Quarter  Sessions).  Counties  are  divided  into  petty 
sessional  divisions  ;  and  in  these  divisions  the  sittings 
of  the  Justices  out  of  Quarter  Sessions  are  termed 
Petty  Sessions.  In  the  metropolis,  however,  and  in 
certain  large  towns,  paid  or  stipendiary  magistrates 
are  appointed,  who  constitute  a  court  of  summary 
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jurisdiction,  and  discharge  the  duties  otherwise  per- 
formed by  the  Justices  in  petty  sessions  (Vol.  I.,  pp. 
314-315).  To  constitute  a  court  of  summary  juris- 
diction it  is  in  most  cases  necessary  for  two  Justices  to 
be  present ;  but  a  stipendiary  magistrate  is  empowered 
to  act  alone.  In  the  metropolis,  a  stipendiary  is  the 
sole  judge,  even  though  other  Justices  may  sit  with 
him ;  but  in  the  provinces,  any  Justices  who  may 
happen  to  sit  with  the  stipendiary  have  equal  powers 
of  voting  with  him  in  regard  to  any  decision. 

For  the  exercise  of  its  functions,  a  Court  of  Petty 
Sessions  must  sit  at  a  prescribed  meeting  place,  known 
as  the  'court-house,'  or,  in  London,  as  the  'police 
court.'  And,  by  the  Children  Act,  1908,  when  dealing 
with  any  case  that  concerns  a  person  under  sixteen 
without  any  adult  co-defendant,  the  Court  must  sit 
either  in  a  different  room  or  at  a  different  time,  from 
its  ordinary  session.  It  is  then  known  as  a  '  Juvenile 
Court  '  ;  and  only  persons  directly  concerned  with  the 
proceedings  are  admitted  thereto  (s.  111).  In  certain 
counties,  it  has  at  times  been  found  convenient 
to  hold  a  meeting  of  Justices  elsewhere  than  at  the 
prescribed  court-house.  To  provide  for  such  occasions, 
a  subsidiary  place  of  meeting,  known  as  an  '  occasional 
court-house,' may  be  appointed;  but  Justices  sitting 
in  such  a  place  have  only  the  powers  which  can  be 
exercised  by  a  single  Justice.  These  are  confined 
to  receiving  informations  or  complaints  and  issuing 
process  thereon,  granting  summonses  or  warrants  for 
the  attendance  of  witnesses,  and  other  similar  matters 
preliminary  to  a  hearing,  and  to  hearing  and  dealing 
with  a  very  limited  class  of  cases.  The  punishment 
imposed  in  such  cases  cannot  exceed  imprisonment 
for  fourteen  days  or  a  fine  of  twenty  shillings. 

The  jurisdiction  of  a  court  of  summary  jurisdiction 
is  also  sul)jected  to  a  time  limit  ;  for,  by  the  Summary 
Jurisdiction  Act,    1848,   s.   11,   it    is    provided    that, 
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in  all  cases  where  no  time  is  specially  limited,  com- 
plaint must  be  made  or  information  laid  within  six 
months  from  the  time  when  the  matter  of  it  arose. 
This  limit  does  not  apply  to  indictable  offences  which 
are  dealt  with  summarily  ;  unless  such  a  limitation 
is  specifically  imposed  by  statute,  as  in  the  case  of 
offences  by  children,  by  the  Children  Act,  1908.  But 
otherwise  it  is  of  almost  universal  application  in 
summary  cases. 

III.  As  to  the  procedure  before  the  Court. — The 
general  course  of  procedure  before  a  court  of  summary 
jurisdiction  is  regulated  by  the  Summary  Jurisdiction 
Acts,  1848  and  1879  ;  and  their  effect  may  be  shortly 
stated  as  follows. 

The  first  step  in  the  ordinary  course  of  summary 
procedure  is  to  bring  the  person  charged  with  the 
offence  before  the  Justices,  in  order  that  the  charge 
may  be  investigated.  Such  person  may  have  been 
arrested  without  a  warrant,  or  his  attendance  may 
have  been  secured  by  summons  or  a  warrant  issued 
by  a  Justice,  in  respect  of  an  offence  alleged  to  have 
been  committed  within  the  district  over  which  such 
Justice's  commission  extends,  upon  information  or 
complaint  being  laid  before  him.  The  powers  of 
arrest,  and  the  conditions  under  which  a  summons 
or  a  warrant  will  be  issued,  will  be  dealt  with  hereafter 
(Chap.  XIX.).  If  a  summons  be  disobeyed,  the  Justice 
may  issue  a  warrant  to  apprehend  the  party  charged, 
and  to  bring  him  before  the  court. 

A  Justice  may  also  issue  a  summons  to  compel 
the  attendance  of  witnesses,  for  the  prosecutor  or 
defendant,  as  the  case  may  be  ;  and,  if  such  summons 
be  disobeyed,  may  issue  his  warrant  for  the  same 
purpose,  or,  if  satisfied  by  evidence  upon  oath  that 
the  witness  will  not  attend,  he  may  issue  such  warrant 
in  the  first  instance. 
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At  the  commencement  of  the  hearing,  the  substance 
of  the  information  is  stated  to  the  defendant,  who  is 
asked  whether  he  admits  the  truth  of  what  is  charged. 
If  he  does  so,  i.e.,  pleads  '  guilty,'  which  he  may  do 
either  himself  or  through  his  counsel  or  solicitor,  the 
Court  wlQ,  after  hearing  the  facts  of  the  case  and  any 
statement  in  mitigation  which  may  be  made  by  the 
defendant  or  on  his  behalf,  duly  convict  and  award 
such  punishment,  within  their  discretion,  as  may  seem 
appropriate.  If  the  defendant  does  not  plead  guilty, 
the  charge  is  fully  investigated. 

The  prosecutor  opens  the  case  with  a  speech,  and 
then  calls  and  examines  the  witnesses,  either  by 
himself  or  by  his  counsel  or  solicitor  ;  and  the  defen- 
dant, either  by  himself  or  by  counsel  or  soUcitor, 
cross-examines  them.  At  the  conclusion  of  the  case 
for  the  prosecution,  the  defendant  may  give  evidence 
himseK  and  call  witnesses  on  his  behalf ;  and  both  he 
and  his  witnesses  may  be  cross-examined  by  or  on 
behalf  of  the  prosecutor.  In  the  event  of  the  Justices 
decUning  to  hear  any  evidence  that  is  tendered,  the 
aggrieved  party  may  apply  to  the  King's  Bench 
Division  for  a  mandamus  to  the  Justices  to  hear  and 
determine  whether  such  evidence  should  be  admitted. 
When  the  evidence  is  closed,  the  Court,  having  heard 
anything  further  that  either  party  may  have  to  say, 
proceeds  to  consider  and  determine  the  matter,  and 
either  convicts  and  sentences  the  defendant,  or  dis- 
misses the  information,  or  makes  such  other  order  as 
the  case  may  require.  The  conviction  or  other  order 
is  then  drawn  up  in  proper  form  by  the  clerk  of  the 
court,  is  registered  and  kept  by  him,  and  is  open  to 
inspection. 

In  all  cases  brought  before  them,  it  is  competent 
for  the  Justices  to  award  costs  to  either  party,  and 
to  enforce  payment  of  such  costs,  or  of  any  pecu- 
niary penalty,  by  distress,  and,  in  default  thereof,  by 


CHAP.    XVIII. — SUMMARY    CONVICTIONS.  261 

imprisonment  for  a  limited  period.  Reasonable  time 
must,  however,  be  allowed  for  payment  ;  and  special 
provisions  have  been  made  in  this  respect  by  the 
Criminal  Justice  Administration  Act,  1914. 

The  Court  may,  from  time  to  time,  adjourn  the  pro- 
ceedings, and,  in  the  meantime,  may  either  allow  the 
defendant  to  go  at  large,  or  commit  him  to  prison,  or 
may  discharge  him  on  entering  into  a  recognisance, 
either  with  or  without  sureties,  conditioned  for  his 
re-appearance  at  the  adjournment  day.  If  this  recog- 
nisance is  broken,  payment  of  the  sum  due  thereunder 
may  be  enforced  by  the  court  of  summary  jurisdiction. 

IV.  Appeals  from  Justices. 

A  summary  conviction  is  not  in  all  cases  conclusive, 
but  may  be  subject  to  appeal,  under  the  provisions 
of  certain  statutes.  These  provisions  are  somewhat 
complicated  ;  and  the  effect  of  them  has  been  the  subject 
of  recent  judicial  decisions. 

The  Summary  Jurisdiction  Act,  1879,  s.  191,  allows  an 
appeal  where  the  sentence  is  imprisonment  without 
the  option  of  a  fine,  and  the  accused  person  did  not 
plead  guilty  or  admit  the  truth  of  the  information. 
The  Criminal  Justice  Administration  Act,  1914,  s.  37  (1), 
extends  this  right,  and  allows  it  in  all  cases  where 
the  accused  person  did  not  plead  guilty  or  admit  the 
truth  of  the  information.  But,  in  the  Metropolis, 
there  is  a  further  provision  made  by  the  MetropoUtan 
Police  (Courts)  Act,  1839,  s.  50,  which  allows  an  appeal, 
whether  the  accused  person  pleaded  guilty  or  not,  in 
all  cases  of  summary  orders  or  convictions  in  which 
a  penalty  of  more  than  three  pounds  has  been  imposed, 
or  a  sentence  of  more  than  one  month's  imprisonment. 
It  was  held  in  the  case  of  Mittelman  v.  Denman  [1920] 
1  K.  B.  519,  that  this  provision,  notwithstanding  the 
later  Acts  of  1879  and  1914,  was  still  of  full  effect. 
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But  in  Moseley  v.  The  Director  of  Public  Prosecutions 
[1920]  1  K.  B.  16,  it  was  held  that  it  was  not  applicable 
in  the  case  of  indictable  offences  tried  summarily, 
since  the  power  of  the  court  of  summary  jurisdiction 
to  deal  with  the  case  is  expressly  conferred  by  the 
Summary  Jurisdiction  Act,  1879,  which  must  be  taken 
also  to  regulate  the  conditions  under  which  the  right 
of  appeal  exists.  The  effect  of  these  statutes  and 
decisions  is,  that  in  all  cases  except  those  of  indictable 
offences  tried  summarily,  the  right  of  appeal  exists 
(i)  where  the  accused  person  did  not  plead  guilty,  and 
(ii)  in  the  Metropolis  only,  both  where  the  accused  did 
not  plead  guilty,  and  in  aU  cases  where  the  sentence 
has  been  a  fine  of  more  than  three  pounds  or  imprison- 
ment for  more  than  one  month.  In  the  case,  however, 
of  indictable  offences  tried  summarily,  the  right  of 
appeal  only  exists  where  the  accused  person  did  not 
plead  guilty,  and  has  been  sentenced  to  a  term  of 
imprisonment  without  the  option  of  a  fine. 

The  appeal  in  the  above  cases  is  to  Quarter  Sessions ; 
and  there  is  no  appeal  against  the  acquittal  of  the 
defendant  in  a  criminal  proceeding,  except  in  cases 
where  such  an  appeal  is  expressly  permitted  by 
statute,  e.g.,  under  the  Excise  Management  Act,  1827. 
But  if  a  question  of  law  is  involved,  the  decision  of  the 
Justices  may  in  all  cases  be  brought  under  the  review 
of  the  King's  Bench  Division  of  the  High  Court  of 
Justice.  For,  by  the  Summary  Jurisdiction  Act,  1879, 
any  person  aggrieved  who  desires  to  question  a  con- 
viction, order,  determination,  or  other  proceeding 
of  a  court  of  summary  jurisdiction,  on  the  ground 
that  it  is  erroneous  in  point  of  law,  or  is  in  excess  of 
the  jurisdiction,  may  apply  to  that  court,  to  state  a 
special  case  for  the  opinion  of  the  High  Court,  setting 
forth  the  facts  of  the  case  and  the  grounds  on  which 
the  proceedings  are  questioned  ;  and,  in  case  the  court 
of  summary  jurisdiction  declines  to  state  such  a  case, 
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he  may  apply  to  the  High  Court  of  Justice,  for  an  order 
compelHng  the  Justices  to  state  a  case.  Under  this 
procedure,  a  person  who  institutes  criminal  proceedings 
can  appeal,  as  well  as  the  defendant.  By  the  Review 
of  Justices  Decisions  Act,  1872,  the  Justices  are 
enabled  to  file  affidavits  in  the  court  before  which 
such  special  case  has  been  brought,  in  order  to  put 
the  court  in  possession  of  the  grounds  of  their  decision, 
and  of  any  facts  wliich  they  may  consider  as  having  a 
material  bearing  on  the  question  at  issue.  And  this 
without  the  necessity  of  appearing  by  counsel,  and 
without  incurring  the  expense  of  any  court  fee. 


NOTE  ON  AUTHORITIES. 

[The  law  and  practice  relating  to  -proceedings  before  Justices  is 
exhaustively  dealt  with  in  : — 

Stone,  "  Justices'  Manual  "  ,•   and 
Douglas,  "  Summary  Jurisdiction  Acts."'\ 


(     264     ) 


CHAPTER  XIX. 

PROCEDURE   BY   INDICTMENT,    SUMMONS   AND    ARREST 


We  are  now  to  consider  the  regular  and  ordinary  mode 
of  proceeding  in  courts  of  criminal  jurisdiction,  when 
the  oSence  charged  is  one  which  is  triable  on  indict- 
ment. There  are  twelve  general  heads  of  branches 
of  this  procedure  to  be  treated  of,  namely, — 1.  sum- 
mons and  arrest  ;  2,  prehminary  examination,  com- 
mitment, and  bail ;  3.  prosecution  ;  4.  process  ;  5. 
arraignment  ;  6.  plea  and  issue  ;  7.  trial  ;  8.  evi- 
dence;  9.  verdict;  10.  proceedings  between  conviction 
and  judgment ;  11.  judgment  and  sentence ;  and 
12.  orders  for  restitution  or  compensation,  and  costs. 
We  shall  then  deal  with  (13)  appeal  in  criminal  cases, 
and  (14)  reprieve  and  pardon;  concluding  (15)  with 
a  short  account  of  the  method  in  which  the  judgment 
of  the  court  is  executed. 

1.  Summons  and  Arrest. 

The  first  step  in  the  institution  of  criminal  proceed- 
ings against  a  person,  consists  in  the  securing  of  his 
appearance  before  a  court  of  justice,  either  by  means 
of  a  summons,  or  by  means  of  his  arrest. 

A  summons  is  an  order  of  a  Justice  of  the  Peace, 
directed  to  a  person  accused  of  a  specified  offence, 
commanding  him  to  apj)ear  before  the  Justice  on  a 
specified  day  to  answer  the  charge.  It  may  be  issued 
after  an  oral  com])laint  not  on  oath  ;  but  is  naturally 
not  resorted  to  where  the  charge  is  serious,  or  the 
accused  is  likely  to  escape. 
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An  arrest  is  the  actual  apprehending  or  restraining 
of  the  person  of  a  man,  in  order  that  he  may  be  forth- 
coming to  answer  an  alleged  or  suspected  crime  ;  all 
persons  whosoever  being,  without  distinction,  equally 
hable  to  this  arrest.  Such  arrest  may  be  either  with 
warrant  or  without  warrant  ;  but  in  order  to  justify 
an  arrest  without  warrant,  definite  authority  must  be 
shown. 

An  application  for  a  summons  or  warrant,  known  as 
'applying  for  process,'  is  the  usual  form  of  procedure 
in  all  cases  except  those  in  which  a  person  is  found 
either  actually  committing  a  felony  or  a  breach  of 
the  peace,  or  in  circumstances  which  give  rise  to  a 
suspicion  that  he  either  has  committed  a  felony  or  is 
about  to  do  so,  or  is  about  to  commit  a  breach  of  the 
peace.  In  such  cases,  as  we  shall  see  (p.  268),  the 
necessity  for  a  summons  or  warrant  does  not  arise, 
and  the  immediate  apprehension  of  the  offender  may 
be  effected. 

A  warrant  is  an  order  for  the  arrest  of  some  particular 
person,  and  may  be  issued  by  any  of  the  following 
persons  or  bodies. 

(i)  The  Privy  Council,  or  one  of  His  Majesty's 
Principal  Secretaries  of  State,  in  the  case  of  treason 
or  Uke  offence ;  though  a  general  warrant,  naming  no 
person  in  particular,  would  be  bad,  even  though  issued 
by  a  Secretary  of  State  {Money  v.  Leach  (1765)  1 
W.  Bl.  555). 

(ii)  A  Judge  of  the  King's  Bench  Division,  in  the 
case  of  any  person  charged  with  felony.  Under  the 
Bail  Bonds  Act,  1808,  making  general  the  provisions 
contained  in  the  26  Geo.  III.  (1786)  c.  77  and  34 
Geo.  Ill,  (1794)  c.  46,  any  such  Judge  may  grant  a 
warrant  against  a  person  charged  with  any  offence 
which  may  be  prosecuted  by  indictment  or  information, 
on  his  being  satisfied  that  an  indictment  has  been  found 
or  information  filed,  in  order  that  the  person  charged 
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may  be  held  to  bail  or  committed  for  trial.  The  like 
power  is  exercised,  both  at  the  Assizes  and  at  Sessions, 
upon  indictments,  either  for  felony  or  misdemeanor, 
found  thereat  respectively. 

(iii)  By  a  Justice  of  the  Peace  under  the  Indictable 
Offences  Act,  1848,  which  is  the  ordinary  method  of 
obtaining  a  warrant.  This  Act,  however,  does  not  alter 
or  affect  any  of  the  antecedent  provisions  contained 
in  the  Metropolitan  PoUce  Acts,  or  in  the  London 
Police  Acts.  In  all  cases  where  a  charge,  or  complaint, 
is  made  before  one  or  more  Justices  of  the  Peace, 
alleging  that  any  person  has  committed,  or  is  suspected 
to  have  committed,  any  treason  or  other  felony,  or 
any  indictable  misdemeanor  or  offence  whatsoever, 
within  his  or  their  jurisdiction,  or  within  the  jurisdic- 
tion of  the  Admiralty,  or  that  any  person  who  has 
committed,  or  is  suspected  to  have  committed,  such 
offence  out  of  his  or  their  jurisdiction,  resides,  or 
is  suspected  to  reside  or  be,  within  the  same,  then,  if 
the  party  is  not  already  in  custody,  such  Justice  or 
Justices  may  issue  a  warrant. 

The  warrant  is  directed  to  the  constable  or  other 
peace  officer  of  the  county  or  place,  for  the  appre- 
hension of  the  person  suspected,  and  requires  the 
constable  to  bring  the  person  or  persons  therein  named 
before  the  Justice  or  Justices  to  answer  the  charge 
or  complaint,  and  to  be  dealt  with  according  to  law. 
Where  a  warrant  is  applied  for,  it  must  be  grounded 
on  an  information  or  complaint  in  writing  upon  oath, 
or,  since  the  Oatlis  Act,  1888,  upon  affirmation  in  lieu 
of  oath.  The  form  of  the  warrant  is  prescribed  by  the 
statute  itself  ;  and  a  warrant  in  proper  form,  even 
though  the  magistrate  who  issues  it  should  exceed  his 
jurisdiction,  and  so  render  himself  liable  to  an  action, 
will,  by  the  Constables  Protection  Act,  1750,  at  all 
events  indemnify  the  officer  who  executes  the  same 
ministerially. 
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A  warrant  may  be  executed  anywhere  within  the 
county  or  place  to  which  the  jurisdiction  of  the  magis- 
trate extends  ;  and,  in  the  case  of  fresh  pursuit,  any- 
where within  the  next  county  or  place,  if  within  seven 
miles  of  the  former  county  or  place.  A  constable, 
in  execution  of  a  warrant  in  case  of  treason,  felony, 
or  other  indictable  offence,  may  break  open  doors  ; 
provided  that  on  demand,  admittance  cannot  other- 
wise be  obtained.  Nor  is  there  any  immunity  from 
arrest,  in  such  cases,  even  in  the  night  time,  or  on  a 
Sunday.  A  constable  may  use  reasonable  force  in 
arresting  and  detaining  the  person  named  in  the 
warrant ;  and,  to  prevent  his  escape,  may  handcuff 
him.  Where,  by  reason  of  the  prisoner's  conduct  or 
known  bad  character,  violence  may  be  anticipated, 
a  constable  is  justified  in  searching  him  for  weapons. 

A  warrant  of  any  Judge  of  the  King's  Bench  Division 
extends  all  over  the  kingdom,  and  is  tested  or  dated, 
England,  and  not  Oxfordshire,  Kent,  or  any  other 
particular  county  ;  but  a  warrant  of  a  Justice  of  the 
Peace  in  one  county,  as  Yorkshire,  must  be  hacked, 
that  is  endorsed,  by  a  Justice  of  the  Peace  in  another, 
as  Middlesex  before  it  can  be  executed  in  the  latter 
county,  save  in  the  case  above  mentioned  of  fresh 
pursuit.  Formerly,  there  ought,  regularly  speaking, 
to  have  been  a  fresh  warrant  in  every  fresh  county. 
But  the  practice  of  backing  warrants  had  long  prevailed, 
and  was  at  last  authorised  by  statute  ;  the  most 
recent  statutes  being  the  Indictable  Offences  Act,  1848, 
and  the  Criminal  Justice  Administration  Act,  1851,  by 
which  also  a  warrant  issued  in  England  or  Wales  may 
be  backed  even  in  Scotland,  Ireland,  or  the  Channel 
Islands,  and  vice  versa.  And  the  like  provisions  apply 
to  process  issued  under  the  Summary  Jurisdiction  Acts 
referred  to  in  the  last  chapter.  Also,  by  the  Fugitive 
Offenders  Act,  1881,  provision  has  been  made  for  the 
apprehension,    in   the    United   Kingdom,    of   persons 
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committing  treason  and  felony  in  any  of  His  Majesty's 
dominions  out  of  the  United  Kingdom,  and  vice  versa  : 
and,  by  the  Extradition  Act,  1870,  and  the  Extradition 
Act,  1873,  where  any  foreign  State  has  entered  into 
an  extradition  treaty  with  this  country,  a  fugitive 
criminal  (not  being  a  political  refugee)  may  be  sur- 
rendered. Such  treaties  have  been  now  made  with 
almost  every  civihsed  country  in  the  world. 

It  may  here  be  mentioned,  that  if  a  Justice  refuses 
to  issue  either  a  summons  or  a  warrant,  a  rule  in  the 
nature  of  a  mandamus  may  be  granted  in  the  King's 
Bench  Division,  in  proper  cases,  to  compel  him  to  do  so. 

Arrest  without  a  warrant  may  be  made  either  (i)  by 
persons  in  an  official  capacity,  or  (ii)  by  private 
persons.  We  will  first  consider  the  right  of  arrest 
without  warrant  which  exists  by  the  Common  Law. 

(i)  Arrests  hy  persons  in  an  official  capacity. — ^A 
Justice  of  the  Peace  may  himself  apprehend,  or  cause 
to  be  apprehended,  any  person  committing  a  felony 
or  breach  of  the  peace  in  his  presence.  A  sheriff, 
or  a  coroner,  may  so  apprehend  any  felon  within  his 
county.  And  a  constable  or  peace  officer  may, 
without  warrant,  arrest  any  one  for  a  treason,  felony, 
or  breach  of  the  peace  committed  in  his  view.  Upon 
a  reasonable  charge  of  treason  or  of  felony,  or  of  a 
dangerous  wounding,  whereby  felony  is  likely  to  ensue, 
or  upon  his  own  reasonable  suspicion  that  any  of  such 
offences  have  been  committed,  a  constable  may,  with- 
out warrant,  arrest  the  person  so  charged  or  suspected  ; 
and  he  will  (in  case  of  felony,  though  not,  unless  pro- 
tected by  statute,  in  case  of  misdemeanor)  be  justified 
in  doing  so,  though  it  should  afterwards  turn  out  that 
the  person  is  innocent,  or  even  that  no  such  offence  as 
was  supposed  has  been  in  fact  committed.  And  in 
such  cases  as  these,  he  is  also  authorised,  as  well  as 
upon  a  Justice's  warrant,  to  break  open  doors. 
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(ii)  Arrests  by  private  persons. — A  private  person 
may,  at  Common  Law,  if  treason  or  felony  has  been 
actually  committed,  arrest  without  a  warrant  any  one 
whom  he  sees  committing,  or  whom  there  is  reasonable 
cause  for  suspecting  of  having  committed,  such  crime. 
But  if  it  turns  out  that,  in  fact,  the  alleged  crime  for 
which  the  arrest  was  made  was  never  committed,  the 
person  arresting  will  not  be  protected.  Any  one,  in 
the  case  of  a  felony  actually  committed  in  his  presence, 
may  justify  breaking  open  doors  in  pursuit  of  an 
offender  ;  but  a  private  person  cannot  justify  breaking 
open  doors  on  mere  suspicion,  as  a  constable  may  do. 
A  private  person  may,  without  warrant,  arrest  any 
one  whom  he  sees  on  the  point  of  committing  or 
attempting  to  commit  treason  or  felony  ;  but  there  is 
no  power  to  arrest  if  the  attempt  has  ceased.  A  private 
person  may,  without  warrant,  arrest  any  one  who  in 
his  presence  commits  a  breach  of  the  peace  (i.e.,  either 
commits  an  actual  assault  or  by  his  wrongful  act 
causes  public  alarm  and  excitement) ;  but  the  arrest 
must  be  while  the  breach  is  still  continuing,  or,  if  it  is 
not  continuing,  when  there  is  reasonable  ground  for 
apprehending  a  renewal,  or  when  the  offender  escapes 
immediately  after  committing  the  breach  and  is  taken 
on  fresh  pursuit,  which  commenced  immediately  and  is 
continued  without  a  break.  A  private  person  may  also, 
it  seems,  arrest  without  a  warrant  any  one  who,  there 
is  reasonable  ground  for  supposing,  is  about  to  commit 
a  breach  of  the  peace  in  the  presence  of  such  person. 

In  cases  of  misdemeanor,  other  than  those  which 
amount  to  a  breach  of  the  peace,  there  is  no  power 
at  the  Common  Law  to  arrest  without  a  warrant. 
There  was  an  old  process  of  pursuing  and  arresting 
persons  upon  hue  and  cry.  A  hue  is  so  called  from 
huer,  to  shout ;  and  a  hue  and  cry  is  the  old  common 
law  process  of  pursuing,  with  horn  and  with  voice, 
all  felons,   and  such   as   have   dangerously  wounded 
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another.  In  a  hue  and  cry,  the  constable  or  peace 
officer  has  the  same  powers,  protection,  and  indemnifi- 
cation as  if  acting  under  a  warrant  of  a  Justice  of  the 
Peace.  Indeed,  all  those  who  join  in  following  upon 
a  hue  and  cry  that  has  been  raised,  and  that  whether 
a  constable  be  present  or  not,  will  be  justified  in  their 
apprehension  of  the  party  pursued,  even  though  it 
should  ultimately  turn  out  that  he  is  innocent,  or  that 
no  felony  has  been  committed,  and,  where  the  party 
pursued  has  taken  refuge  in  a  house,  may  break  open 
the  door  to  secure  him,  if  admittance  be  refused. 

The  antient  statutes  relating  to  hue  and  cry  have  all 
been  repealed  ;  but  the  liability  of  persons  to  be  ready 
at  the  command  of  the  sheriff  and  at  the  cry  of  the 
county  to  arrest  a  felon,  still  exists,  and  any  person 
who  made  an  arrest  in  such  circumstances  would,  it 
seems,  be  protected  in  the  same  manner  as  if  he  were 
a  peace  officer  (Sheriff's  Act,  1887,  s.  8  (I)). 

But,  in  addition  to  the  powers  of  arrest  conferred 
by  the  Common  Law,  there  is  a  large  number  of 
statutes  which  expressly  authorise  arrest  without  a 
warrant.  In  some  cases,  the  power  is  confined  to 
constables  and  other  peace  officers  ;  in  others  it  is 
given  without  any  such  limitation  ;  and  in  others  it 
may  be  exercised,  not  only  by  peace  officers,  but  also 
by  certain  specified  persons  or  under  certain  con- 
ditions. 

(i)  By  constables  and  other  peace  officers. — Under 
the  provisions  of  the  Larceny  Acts,  1861  and  1916, 
the  Malicious  Damage  Act,  1861,  and  the  Offences 
against  the  Person  Act,  1861,  a  constable  may  take 
into  custody,  without  a  warrant,  any  person  whom 
he  finds  lying  or  loitering  in  any  highway,  yard,  or 
other  place,  during  the  night,  and  whom  he  has  good 
cause  to  suspect  of  having  committed,  or  of  being 
about  to  commit,  any  of  the  felonies  provided  against 
by  any  of  those  Acts. 


CHAP.    XIX. — SUMMONS    AND    ARREST.  271 

Under  the  Children  Act,  1908,  a  constable  may  take 
into  custody  without  warrant  any  person  who,  within 
view  of  the  constable,  commits  an  offence  under  Part  II. 
of  that  Act,  or  any  of  the  offences  mentioned  in  the 
First  Schedule  to  the  Act,  when  the  name^and  residence 
of  such  person  are  unknown  to,  and  cannot  be  ascer- 
tained by,  the  constable.  A  constable  may  also, 
without  warrant,  arrest  a  person  who  has  committed, 
or  who,  the  constable  has  reason  to  beheve,  has  com- 
mitted, an  offence  of  cruelty,  as  defined  by  the  Act,  or 
any  of  the  offences  mentioned  in  the  First  Schedule 
to  the  Act  ;  if  he  has  reasonable  ground  for  believing 
that  such  j^erson  will  abscond,  or  if  the  name  and 
address  of  such  person  are  unknown  to,  and  cannot  be 
ascertained  by,  the  constable. 

Under  the  Metropolitan  Pohce  Acts,  1829  to  1895, 
and  within  the  metropohtan  pohce  district  (em- 
bracing the  whole  county  of  Middlesex,  and  all  other 
parishes  or  places  within  fifteen  miles  of  Charing  Cross, 
with  the  exception  of  the  City  of  London,  which 
maintains  a  separate  police  establishment),  a  constable 
may  take  into  custody,  without  warrant,  any  person 
whom  he  may  find,  between  sunset  and  the  hour  of 
eight  in  the  morning,  loitering  or  lying  about,  and 
unable  to  give  a  satisfactory  account  of  himself,  or 
any  person  charged  with  aggravated  assault,  or  any 
person  whose  address  cannot  be  ascertained,  whom  he 
shall  find  offending  against  any  of  the  provisions  of 
these  Acts. 

By  the  Penal  Servitude  Act,  1891,  a  constable  may 
also  arrest  any  person  who,  having  been  sentenced  to 
penal  servitude,  holds  a  licence  to  be  at  large,  and  is 
reasonably  suspected  by  him  to  have  committed  any 
offence.  By  the  Prevention  of  Crimes  Act,  1871,  he 
is  enabled  thus  to  arrest,  if  authorised  by  the  chief 
police  officer  of  his  district,  any  person  whom  he  has 
reasonable   grounds   for   believing   to   be   getting   his 
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livelihood  by  dishonest  means  ;  or,  even  without  such 
special  authority,  to  arrest  any  one  who  is  found  in  any 
place,  pubUc  or  private,  under  circumstances  that  show 
that  he  is  about  to  commit,  or  is  waiting  for  an  oppor- 
tunity to  commit,  some  offence  ;  or  who  is  found  in  any 
house,  or  in  certain  other  situations  specified  in  the 
Act,  without  being  able  to  account  sa.tisfactorily  for  his 
being  there. 

Finally,  under  the  provisions  of  the  Prisoners 
(Temporary  Discharge  for  111  Health)  Act,  1913,  a 
constable,  and,  possibly,  also  a  private  person,  may 
arrest,  without  warrant,  any  prisoner  who.  having 
been  released  under  the  Act,  fails  to  comply  with  the 
conditions  of  his  temporary  discharge,  or  to  return  to 
prison  on  the  day  appointed. 

These  are  the  principal  statutes  under  which  con- 
stables are  authorised  to  make  arrests  without  warrant ; 
but  similar  provisions  are  contained  in  other  Acts, 
such  as  the  Cruelty  to  Animals  Act,  1 849  ;  the  Licensing 
Acts,  1872  and  1874 ;  the  Indecent  Advertisements  Act, 
1889  ;  the  IVIiUtary  Lands  Act,  1892  ;  the  Diseases  of 
Animals  Act,  1894;  and  the  Street  Betting  Act,  1906, 
which  need  not  be  referred  to  here  in  further  detail. 

A  constable  has  also  all  the  powers  of  arrest  which 
are  vested  in  private  persons.  The  chief  of  these  are 
as  follows. 

(ii)  Arrest  by  private  persons. — By  the  Prevention  of 
Offences  Act,  1851,  any  person  may  apprehend  another 
whom  he  finds  committing  any  indictable  offence  by 
night,  i.e.,  between  9  p.m.  and  6  a.m.  ;  and,  by  the 
Larceny  Acts,  1861  and  1916,  he  may  arrest  any 
person  whom  he  finds  committing  any  of  the  offences 
punishable  under  those  Acts,  except  only  the  offence 
of  angling  in  the  day  time.  Again,  by  the  Malicious 
Damage  Act,  1861,  any  person  found  committing  any 
malicious  injury  or  other  offence  against  that  Act 
may  be  apprehended,  without  warrant,  not  only  by  a 
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peace  officer,  but  by  the  owner  of  the  property  injured, 
or  his  servant,  or  other  person  authorised  by  the  owner  ; 
and,  by  the  Prevention  of  Crimes  Act,  1871,  any 
person  twice  convicted  already,  who  is  found  in  or  upon 
any  dwelling-house,  or  premises  which  are  part  of  such 
dwelling-house,  or  in  any  shop,  warehouse,  or  other 
place  of  business,  or  in  any  garden,  pleasure-ground, 
or  like  place,  and  unable  to  give  a  satisfactory  account 
of  his  being  there,  may  be  summarily  arrested  in  like 
manner.  Again,  by  the  Coinage  Offences  Act,  1861, 
any  person  may  apprehend  any  one  whom  he  finds 
committing  an  offence  relating  to  the  coin,  or  other 
offence  against  that  Act. 

A  private  person  may  arrest  anyone  he  finds  offending 
against  the  Vagrancy  Act,  1824  ;  or  guilty  of  riotous 
or  disorderly  behaviour  in  any  public  place,  or  drunk 
while  in  charge  of  a  vehicle  or  in  possession  of  firearms, 
by  the  Licensing  Act,  1872  ;  or  drunk  and  incapable 
in  a  public  place,  by  the  Licensing  Act,  1902. 

Under  the  Night  Poaching  Act,  1828,  any  person 
found  destroying  game  by  night,  or  entering  on  land  by 
night  with  any  gun,  net,  or  other  implement  for  that 
purpose,  may  be  arrested  by  the  owner  or  occupier  of 
the  land,  or  his  servants  and  persons  assisting  them. 

Under  the  Acts  regulating  railways  and  tramways, 
wide  powers  of  detention  and  arrest  are  given  to  rail- 
way and  tramway  officials. 


When  a  private  person  has  made  an  arrest,  it  is  his 
duty  to  hand  over  the  person  arrested,  as  soon  as  may 
be,  to  a  constable  or  other  peace  officer,  or  to  take  him 
before  a  Justice  of  the  Peace.  If  this  is  not  done  with 
reasonable  expedition,  or  the  arrested  person  liberated, 
the  person  who  has  made  the  arrest  is  liable  to  an 
action  of  Trespass  for  assault. 

S.C. — VOL.  IV.  T 
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A  constable  or  peace  officer  who  makes  an  arrest, 
whether  with  or  without  a  warrant,  or  who  has  received 
a  person  into  custody  from  a  private  person,  must 
take  the  person  arrested  as  soon  as  reasonably  may  be 
before  a  Justice  of  the  Peace.  In  practice,  the  arrested 
person  would  be  taken  to  a  police-station,  and  be 
brought  before  the  appropriate  court  of  summary  juris- 
diction at  the  next  sitting  thereof.  And  the  Criminal 
Justice  Administration  Act,  1914,  s.  22,  provides  that,  on 
a  person  being  taken  into  custody  for  an  offence  with- 
out a  warrant,  a  superintendent  or  inspector  of  police, 
or  other  officer  of  police  of  equal  or  superior  rank,  or  an 
officer  in  charge  of  any  police-station,  may,  in  any  case, 
and  shall,  if  it  will  not  be  practicable  to  bring  such 
person  before  a  court  of  summary  jurisdiction  within 
twenty-four  hours  after  he  was  so  taken  into  custody, 
inquire  into  the  case,  and,  unless  the  offence  appears 
to  such  officer  to  be  of  a  serious  nature,  discharge  the 
person  upon  his  entering  into  a  recognisance,  with  or 
without  sureties,  to  a  reasonable  amount,  to  appear 
before  some  court  of  summary  jurisdiction  at  the  time 
and  place  named  in  the  recognisance.  Where  the 
person  is  retained  in  custody,  he  is  to  be  brought  before 
the  court  as  soon  as  practicable. 

In  connection  with  the  subject  of  arrest,  we  may 
notice  that,  in  order  to  encourage  the  apprehension  of 
offenders  in  certain  cases,  it  is  provided  by  the  Criminal 
Law  Act,  1826,  that,  when  a  person  appears  to  a  court 
of  oyer  and  terminer  and  gaol  delivery  to  have  been 
active  in  the  apprehension  of  a  person  charged  with 
certain  felonies  enumerated  in  the  Act,  the  sheriff  of 
the  county  may  be  ordered  to  pay  to  such  person  such 
a  sum  of  money  as  shall  seem  a  reasonable  and  sufficient 
compensation  for  his  expenses,  exertion,  and  loss  of 
time.  But  this  power  is  to  be  exercised  subject  to 
such  regulations,  as  to  the  rate  of  allowance,  as  shall 
from  time  to  time  be  made  by  a  Secretary  of  State. 
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The  like  power  of  ordering  compensation,  to  an  amount 
not  exceeding  £5,  is  conferred  on  every  court  of  Quarter 
Sessions  by  the  Criminal  Justice  Administration  Act, 
1851.  Moreover,  compensation  may,  in  certain  cases, 
be  awarded  to  the  families  of  persons  killed  in  their 
attempt  to  apprehend  persons  charged  with  the 
offences  specified  in  the  Criminal  Law  Act,  1826,  above 
mentioned.  And  the  High  Court  has  also  a  general 
power  to  order  any  reasonable  payment  to  be  made  to 
any  person  who  has  shown  extraordinary  courage,  diU- 
gence,  or  exertion  in  the  apprehension  of  offenders ;  and 
such  power  is  in  no  way  affected  or  interfered  with 
by  the  Criminal  Justice  Administration  Act,  1851,  or 
by  the  limit  prescribed  for  the  compensation  thereby 
provided  for. 

Lastly,  it  will  be  convenient  to  mention  here  a  form 
of  warrant  which  Justices  are  empowered  to  issue, 
other  than  that  for  the  arrest  of  an  alleged  offender. 
These  warrants  are  known  as  search  warrants,  and,  by 
the  Common  Law,  might  be  issued  to  a  peace  officer, 
authorising  him  to  search  the  premises  of  any  person 
suspected  of  felony  for  stolen  goods.  By  statute, 
however,  this  power  has  been  considerably  enlarged  ; 
and  most  criminal  Acts  now  contain  provisions  which 
authorise  the  issue  of  search  warrants.  Some  of  such 
Acts  expressly  authorise  the  use  of  force,  where  neces- 
sary for  the  purpose  of  executing  the  warrant ;  and  it 
seems  probable  that,  in  all  cases  of  search  warrants,  as 
in  the  case  of  warrants  of  arrest,  there  is  power  to  use 
force  and  break  open  doors,  if  admission  is  demanded 
and  refused.  The  provision  relative  to  the  issue  of 
search  warrants  contained  in  the  Larceny  Act,  1916, 
s.  42,  is,  that  if  it  is  made  to  appear  by  information 
upon  oath  before  the  Justice,  that  there  is  reasonable 
cause  to  believe  that  any  person  has  in  his  possession, 
or  on  his  premises,  any  property  whatever,  in  respect 
of  which  any  offence  punishable  under  the  Act  has 
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been  committed,  the  Justice  may  grant  a  warrant  to 
search  for  such  property  and  seize  the  same  ;  and  the 
provisions  of  other  statutes  are  of  similar  purport. 

It  will  be  remembered,  of  course,  that  such  warrants 
must  not  be  of  a  '  general '  character,  i.e.,  they  must 
specify  precisely  the  person  whose  premises  are  to  be 
searched,  or,  at  least,  the  articles  for  which  search  is 
to  be  made.  For  the  issue  of  a  '  general '  warrant  was 
declared  in  the  most  solemn  manner,  by  the  highest 
judicial  authorities,  in  the  eighteenth  century,  to  be 
iUegal  (Wilkes  v.  Wood  (1766)  19  St.  Tr.  1001). 


NOTE  ON  AUTHORITIES. 
[This  subject  may  be  further  studied  in  : — 

Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  960-964. 
Russell,  "  Crimes  and  Misdemeanors  "  {1th  edition),  pp.  723-755. 
Stone,  "  Justices''  Mamial,"  pp.  1  et  seq.] 
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CHAPTER  XX. 

2.    PRELIMINARY   EXAMINATION,    COMMITMENT, 
AND    BAIL. 


When  a  delinquent  has  been  arrested  by  any  of  the 
means  mentioned  in  the  preceding  chapter,  or  appears 
in  answer  to  a  summons,  he  is  brought  before  the 
Justices,  or  the  stipendiary  or  police  court  magistrate, 
as  the  case  may  be,  who  then  proceed  with  the  ex- 
amination of  the  charge.  We  have  already  (Chapter 
XVIII.)  dealt  with  the  procedure  which  is  followed 
when  the  offence  is  one  which  may  be  dealt  with  sum- 
marily ;  and  we  have  now  to  consider  only  the  procedure 
where  the  charge  is  in  respect  of  an  indictable  offence 
which  is  to  be  examined  with  a  view  to  the  accused 
person  being  committed  to  take  his  trial  before  a  jury 
at  the  Assizes  or  at  Quarter  Sessions.  In  such  cases, 
the  Justices  hold  what  is  known  as  a  preliminary 
examination,  at  the  end  of  which,  if  the  evidence 
adduced  in  support  of  the  charge  is  not  sufficient, 
they  discharge  the  offender.  If,  however,  there  is  suffi- 
cient prima  facie  evidence  against  the  accused,  he 
is  committed  to  take  his  trial.  For  the  purpose 
of  a  preliminary  examination,  it  is  sufficient  for  one 
Justice  to  be  present  at  the  hearing.  The  course  of 
proceedings  to  be  followed  is  now  regulated  mainly  by 
two  statutes,  viz.  the  Indictable  Offences  Act,  1848, 
and  the  Criminal  Law  Amendment  Act,  1867  ('Russell 
Gurney's  Act ').  It  may  be  described  briefly  as 
follows. 
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The  accused  person  must  be  present  throughout 
the  whole  examination.  Both  the  prosecutor  and  the 
accused  have  the  right  to  be  represented  by  counsel 
or  solicitor,  though  each  may  conduct  his  own  case  if 
necessary ;  and  each  party  has  the  right  to  call  witnesses 
on  his  own  behalf,  and  cross-examine  the  witnesses 
called  by  the  other  side.  The  evidence  of  witnesses 
must  be  given  on  oath  or  afl&rmation,  except  in  the 
case  of  very  young  children,  as  provided  by  the  Children 
Act,  1908  ;  and  such  evidence  must  be  taken  down 
in  writing  in  the  presence  of  the  Justices  and  the 
accused.  Such  statements  are  known  as  'the  depo- 
sitions.' The  examination  need  not  be,  but  generally 
is,  in  open  court,  or  otherwise  public. 

After  the  examination  of  each  witness  on  the  part 
of  the  prosecution,  his  deposition  is  read  over  and 
signed  by  the  witness,  as  well  as  by  the  examining 
Justices.  If,  at  the  close  of  the  case  for  the  prosecution, 
the  Justices  do  not  consider  that  a  prima  facie  case 
has  been  made  out,  they  forthwith  (as  has  been  said) 
discharge  the  accused.  If  they  think  the  evidence  is 
sufficient  to  justify  them  in  committing  him  for  trial, 
the  person  accused  is  asked  if  he  wishes  to  say  anj'thing 
in  answer  to  the  charge  ;  being  at  the  same  time 
informed,  that  he  is  not  obliged  to  say  anything  unless 
he  desires  to  do  so,  and  that  anything  he  says  will  be 
taken  down  in  writing,  and  may  be  given  in  evidence 
against  him  upon  his  trial.  He  is  also  to  be  cautioned, 
that  he  has  nothing  to  hope  from  any  promise  of  favour, 
or  to  fear  from  any  threat,  that  may  have  been  held 
out  to  him  to  induce  him  to  make  any  admission  or 
confession  of  guilt.  Whatever  the  accused  person, 
after  the  above  caution,  says  in  answer  to  the  charge, 
is  taken  down  in  writing,  and  signed  by  the  Justices. 
If  he  elects  to  give  evidence  on  oath,  he  is  liable  to 
cross-examination. 

The  accused  is  also  asked,  whether  he  desires  to 
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call  witnesses  ;  and,  if  he  calls  any,  the  Justices,  in  the 
presence  of  the  accused,  take  the  statement  on  oath 
or  affirmation,  both  by  way  of  examination  and  cross- 
examination,  of  such  witnesses,  and  put  the  same  into 
writing.  These  statements  are  kept  and  transmitted 
in  the  same  way  as  the  depositions  of  the  witnesses 
for  the  prosecution.  If  the  hearing  cannot  be  com- 
pleted at  one  sitting,  the  Justices  may  remand  the 
accused  in  custody  for  any  period  not  exceeding  eight 
days,  or  may  admit  him  to  bail,  in  which  latter  case, 
if  both  the  accused  person  and  the  prosecutor  consent, 
the  remand  may  be  for  longer  than  eight  days. 

When  the  evidence  for  the  defence,  if  any  is  tendered, 
has  been  taken,  the  Justices  again  consider  whether 
the  case  has  been  sufficiently  made  out  to  justify  them 
in  putting  the  accused  upon  his  trial  ;  and,  if  they  are 
of  opinion  that  it  has  not,  may  forthwith  order  him 
to  be  discharged.  But,  if  the  evidence  raises  a  pro- 
bable presumption  of  guilt,  they  commit  him  for  trial, 
and  may  either  commit  him  to  prison,  there  to  await 
the  trial,  or  admit  him  to  bail,  that  is,  allow  him  to 
be  discharged,  on  entering  into  a  recognisance,  usually 
with  some  sufficient  surety  or  sureties,  to  appear  and 
surrender  himself  to  custody,  and  to  take  his  trial, 
at  the  next  Assizes  or  Quarter  Sessions.  If  the  offence 
is  one  which  is  triable  at  Quarter  Sessions,  the  accused 
is  generally  committed  to  that  court,  unless  there  are 
special  reasons,  such  as  the  importance  or  difficulty 
of  the  case,  or  the  fact  that  the  next  Assizes  will  be 
held  earlier  than  the  Quarter  Sessions,  why  he  should 
be  committed  to  the  Assizes. 

The  Justices  have  no  power  to  admit  to  bail  any 
person  charged  with  treason;  bail,  in  that  case,  being 
only  allowed  by  order  of  a  Secretary  of  State,  or  of  the 
King's  Bench  Division,  or  by  a  Judge  thereof  in  vaca- 
tion. The  Justices  have  a  discretionary  power  either 
to  admit  to  bail  or  to  commit  to  prison  in  all  other 
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cases  of  felony,  and  in  certain  specified  misdemeanors, 
which  are  set  out  in  section  23  of  the  Indictable 
Offences  Act,  1843  ;  but  they  are  bound  to  admit  to 
bail  in  all  other  cases  of  misdemeanor.  Where  a 
person  charged  with  misdemeanor  is  committed  for 
trial  without  being  admitted  to  bail,  he  must  be  in- 
formed by  the  Court  of  his  right  to  apply  for  bail  to  a 
Judge  of  the  High  Court  of  Justice. 

The  proper  test  as  to  whether  bail,  when  discretionary, 
should  be  granted,  or  not,  is,  whether  it  is  probable  that 
the  accused  will  duly  appear  to  take  his  trial.  For 
this  purpose  there  should  be  taken  into  consideration 
the  nature  of  the  charge  and  the  severity  of  the  punish- 
ment to  which  the  accused  is  liable  on  conviction,  the 
nature  of  the  evidence  in  support  of  the  charge,  and 
the  nature  of  the  sureties  offered,  i.e.,  whether  they 
are  independent,  or  are  indemnified  by  the  accused. 

For  Justices  to  refuse  or  delay  to  bail  a  person 
bailable,  is  an  offence  against  the  liberty  of  the  subject 
by  the  Common  Law,  as  well  as  by  the  statute  of 
Westminster  the  First  (3  Edw.  I.  (1275)  c.  15),  and  the 
Habeas  Corpus  Acts,  1679  and  1816.  And,  lest  the 
intention  of  the  law  in  this  matter  should  be  frustrated, 
by  the  Justice  requiring  bail  to  a  greater  amount  than 
the  natiu-e  of  the  case  demands,  it  was  expressly 
declared,  by  the  Bill  of  Rights  (1689),  that  excessive 
bail  ought  not  to  be  required;  though  what  bail  is 
to  be  called  excessive  must  be  left  to  the  courts,  on 
considering  the  circumstances  of  the  case,  to  determine. 

The  King's  Bench  Division  or  a  Judge  thereof  ex- 
ercises a  paramount  jurisdiction  in  the  matter  of  bail ; 
having  authority  to  bail,  not  only  in  cases  where  the 
charge  is  originally  before  it,  but  also  in  cases  where  it 
is  brought  before  Justices  of  the  Peace,  and  bail  is 
there  refused.  Nor  is  there  any  limit  whatever  to 
the  power  of  the  High  Court  in  this  particular,  which 
may   bail   for   any  crime  wliatsoever,    be  it   treason. 
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murder,  or  any  other  offence,  according  to  the  circum- 
stances of  the  case.  It  is  not  usual,  however,  either 
for  a  Judge  or  for  Justices  to  admit  to  bail  in  the  case 
of  a  serious  felony,  except  in  circumstances  of  a  special 
character. 

If  no  bail  is  allowed,  or  none  is  found  by  the  accused, 
he  is  committed  to  prison,  by  warrant  of  the  examining 
Justices,  to  be  there  safely  kept  until  delivered  in 
due  course  of  law.  But  this  imprisonment  is  only 
for  safe  custody,  and  not  for  punishment.  Prisoners 
before  trial,  though  they  have  the  option  of  employ- 
ment, may  not  be  compelled  to  perform  any  labour. 
Special  rules  are  in  force  regulating  the  confinement, 
so  as  to  make  it  as  little  oppressive  as  possible  ;  due 
regard  only  being  had  to  the  safe  custody  of  the  accused, 
to  the  necessity  of  preserving  good  order  and  good 
government  in  the  prison,  and  to  the  physical  and 
moral  weU-being  of  the  prisoners  themselves.  Such 
special  rules  provide  for  the  making  of  communica- 
tions between  the  prisoner  and  his  solicitor  or  friends, 
and  also  regarding  the  retention  of  books,  papers, 
or  documents  in  the  prisoner's  possession  at  the  time 
of  his  arrest  ;  and  they  protect  him  from  being  called 
upon  to  perform  unaccustomed  tasks  or  offices. 

An  accused  person  is  entitled  to  have  from  the  person 
having  the  custody  of  the  same  (i.e.,  the  magistrate's 
clerk,  if  they  have  not  been  transmitted,  or,  if  they  have 
been  transmitted,  the  clerk  of  the  court  at  which  the 
prisoner  will  be  tried),  copies  of  the  depositions  on 
which  he  has  been  committed  for  trial,  upon  payment 
for  them  at  a  reasonable  and  prescribed  rate. 

The  Justices  are  empowered,  whenever  an  accused 
person  is  committed  for  trial,  to  bind  over  by  recog- 
nisance the  prosecutor  and  witnesses  to  appear  at  the 
next  Assizes  or  Quarter  Sessions,  at  which  the  accused 
is  to  be  tried,  then  and  there  to  prosecute  or  to  give 
evidence.     A  witness   who   declines   to   enter  into   a 
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recognisance  to  give  such  evidence,  may  be  committed 
to  prison  until  after  the  trial ;  but  such  witness  may 
at  any  time  secure  his  liberty  by  entering  into  the 
required  recognisance.  The  several  recognisances  so 
taken,  together  with  the  written  information  (if  any), 
the  depositions,  and  the  statement  of  the  accused  (if 
any),  must  be  delivered  to  the  proper  officer  at  such 
Assizes  or  Sessions,  before  or  at  the  opening  of  the 
court,  on  the  first  day  of  its  sitting. 

NOTE  ON  AUTHORITIES. 

[The  student  may  refer  further  to  Stone,  "  Justices'  ManuxiV} 
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CHAPTER  XXI. 

3.    THE   SEVERAL   MODES    OF   PROSECUTION.. 


The  next  step  towards  the  punishment  of  offenders 
is  their  formal  accusation.  And  this  may  be  either 
by  presentment  or  indictment  of  a  grand  jury,  or  by 
information. 

I.  Presentment. 

A  presentment  of  a  grand  jury  may  mean  one  of 
two  things.  It  may  mean  the  notice  taken  by  a 
grand  jury  of  any  matter,  of  its  own  knowledge  or 
observation,  without  any  bill  of  indictment  laid  before 
it  at  the  suit  of  the  Crown,  e.g.,  the  presentment  by 
it  of  a  nuisance,  a  libel,  and  the  Hke  ;  upon  which 
presentment,  the  officer  of  the  court  must  afterwards 
frame  an  indictment,  before  the  party  presented  can 
be  put  to  answer  it.  But  the  better  known  meaning 
of  the  term  '  presentment '  is  when  the  grand  jury, 
which,  as  is  subsequently  explained,  sits  to  inquire 
whether  a  bill  of  indictment  presented  for  trial  is  a 
true  bill  or  not,  after  hearing  evidence  in  support  of 
the  bill,  finds  that  there  is  sufficient  ground  to  warrant 
its  being  sent  forward  for  trial.  This  finding  is  known 
as  a  '  presentment.'  And  there  may  also  be  '  pre- 
sentments '  by  other  juries,  e.g.,  by  a  jury  specially 
summoned  by  the  proper  officer,  to  inquire  of  matters 
relating  to  the  Crown,  upon  evidence  laid  before  it. 
Of  these,  the  most  familiar  is  that  of  the  coroner's 
jury,  of  which  we  have  previously  spoken  (p.    245  ; 
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see  also  Vol.  I.,  pp.  306-310).  In  case  of  homicide, 
the  person  accused  may  be  committed  and  tried  on  a 
coroner's  inquisition,  but  it  is  the  common  practice 
to  take  a  prisoner  committed  by  the  coroner  before 
a  magistrate  for  preliminary  examination ;  and,  if 
committed,  he  will  then  stand  his  trial  both  in  respect 
of  the  coroner's  inquisition  and  of  any  indictment 
which  may  be  found  by  a  grand  jury,  into  the  nature 
of  which  we  will  now  proceed  to  inquire  more  closely. 

II.  Indictment. 

An  indictment  is  a  written  accusation,  to  the  effect 
that  one  or  more  persons  have  committed  a  certain 
felony  or  misdemeanor,  presented  to  the  court  upon 
oath  by  a  grand  jury.  An  indictment  Hes  for  any 
treason,  felony,  or  misdemeanor,  and,  indeed,  for  any 
offence  other  than  those  offences  which  a  court  of 
summary  jurisdiction  can  exclusively  deal  with. 

In  dealing  with  indictments,  we  must  consider  (1) 
the  nature  of  the  body  which  presents  them,  i.e.,  the 
grand  jury  ;  (2)  the  restriction  on  the  power  of  pre- 
senting them  by  reason  of  the  place  where  the  ofiEence 
was  committed,  i.e.,  the  venue  ;  (3)  the  nature  of  the 
proceedings  before  the  grand  jury  ;  and  (4)  the  form 
in  which  indictments  are  drawn  up. 

(1)  The  grand  jury. — The  summoning  of  the  grand 
jury  is  a  duty  that  devolves  on  the  sheriff  ;  and  the 
sheriff  of  every  county  is  directed,  by  precept  issued 
for  the  purpose,  to  return  to  every  general  sessions 
of  the  peace,  and  to  every  commission  of  oyer 
and  terminer  and  of  general  gaol  delivery  (pp.  232- 
234),  twenty-four  good  and  loyal  men  of  the  county, 
to  inquire  into,  present,  do,  and  execute  all  those 
things  which,  on  the  part  of  our  Lord  the  King, 
shall  then  and  there  be  commanded  them.  At 
the  Quarter  Sessions,  the  quahfication  of  the  grand 
jurors    is    the    same    as    that    required    for    petty 
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jurors  in  the  trial  of  civil  causes  at  the  assizes  or  nisi 
prius  ;  but  the  qualification  for  grand  jurors  at  the 
Assizes  is  not  absolutely  defined  by  law.  They  ought, 
indeed,  to  be  freeholders,  but  to  what  amount  is 
uncertain  ;  and  they  are  usually  gentlemen  of  the 
best  figure  in  the  county  or  borough.  As  many  as 
appear  upon  the  panel  returned  are,  being  first  sworn 
or  duly  affirming,  placed  upon  the  grand  jury  ;  to 
the  amount  of  twelve  at  the  least,  and  not  more  than 
twenty-three,  that  twelve  may  be  a  majority. 

The  institution  of  the  grand  jury  is  now  generally 
attributed  to  the  time  of  Henry  II.,  who,  by  the  Assize 
of  Clarendon,  1166,  required  that  in  each  county  twelve 
lawful  men  of  each  hundred,  and  four  from  each 
township,  should  answer  on  oath  as  to  robberies, 
murders,  and  thefts,  committed  within  their  respective 
hundreds.  This  number  was  probably  found  too  large 
and  inconvenient  ;  but  the  traces  of  the  institution 
long  remained,  for,  until  dispensed  with  by  the  Juries 
Act,  1825,  it  was  held  to  be  necessary  that  some  of  the 
jury  should  be  summoned  out  of  every  hundred. 

In  1917,  by  reason  of  the  necessities  of  war,  the 
summoning  of  grand  juries  was  totally  suspended 
during  the  continuance  of  the  war  and  for  a  period  of 
six  months  thereafter  (Grand  Juries  Suspension  Act, 
1917).  The  reinstitution  of  the  procedure  in  1922  was 
the  signal  for  a  renewal  of  the  attacks  upon  it  which 
had,  in  a  more  desultory  manner,  been  made  for  many 
years  past.  But,  though  hotly  attacked,  the  grand 
jury  system  has  been  no  less  warmly  defended  ;  and 
the  question  seems  to  resolve  itself  into  whether  the 
expenditure  of  time  and  money,  both  public  and 
private,  which  the  system  entails,  is  adequately  com- 
pensated by  the  useful  functions  which  the  grand  jury 
is  said  to  perform.  We  need  not  here  say  more  than 
that  the  arguments  for  and  against  appear  to  be  very 
evenly  balanced. 
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The  grand  jurors  are  called  and  sworn  immediately 
after  the  opening  of  the  court ;  and  the  presiding 
judge  charges  them  as  to  the  bills  of  indictment  which 
will  be  laid  before  them,  and  advises  them,  where 
necessary,  whether  the  evidence  in  any  particular  bill 
is  sufficient  to  constitute  a  prima  facie  case  against 
the  accused.  The  grand  jurors  then  withdraw  to  sit 
and  receive  indictments.  They  only  hear  the  testimony 
of  such  witnesses  as  appear  on  behalf  of  the  prosecution  ; 
a  person  charged  with  an  offence  not  being  allowed  to 
give  evidence  on  his  own  behalf  before  the  grand 
jury.  For  the  finding  of  an  indictment  by  the  grand 
jury  is  only  in  the  nature  of  an  inquiry  or  accusation, 
which  is  afterwards  to  be  tried  and  determined.  And 
the  grand  jury  is  only  to  inquire  whether  there  is 
sufficient  cause  to  call  upon  the  party  accused  to 
answer  it. 

A  grand  jury,  however,  ought  to  be  thoroughly 
convinced  of  the  truth  of  an  indictment,  so  far  as  the 
evidence  goes,  and  not  to  rest  satisfied  merely  with 
remote  probabilities — a  doctrine  that  might  be  applied 
to  very  oppressive  purposes.  By  way  of  further 
protection  against  vexatious  prosecutions,  it  has  been 
provided  by  the  Vexatious  Indictments  Act,  1859,  s.  1, 
the  provisions  of  which  have  been  applied  to  many 
offences  created  by  statutes  passed  subsequently  thereto, 
that  no  bill  of  indictment  shall  be  presented  to  the  grand 
jurors,  or  shall  be  found  by  them,  for  offences  of  a  certain 
description  (which  now  include  perjury,  conspiracy, 
libel,  obtaining  property  by  false  pretences,  bank- 
ruptcy offences),  indecent  assault,  offences  under  the 
Criminal  Law  Amendment  Act,  1885,  incest,  and 
certain  other  offences),  unless  recognisances  are  given 
by  the  prosecutor,  or  unless  the  person  accused  has 
been  committed  or  bound  over  to  appear  to  answer 
an  indictment  for  the  offence  after  a  preliminary 
investigation  before  the  Justices  ;  or  unless  the  consent 
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or  direction  for  the  prosecution  has  been  given  by 
a  Judge,  by  the  Attorney-General  or  Solicitor-General, 
or  by  the  court  itself  before  which  the  indictment  was 
preferred.  If  the  Justices  refuse  to  commit  an  accused 
person  for  trial,  but  the  prosecutor  still  persists  in 
preferring  his  indictment,  the  prosecutor  can  bind 
himself  by  recognisance  to  prosecute  ;  and  the  Justices 
must  then  send  the  case  for  trial.  But  in  such  cases, 
if  the  accused  be  acquitted,  he  may  recover  his 
reasonable  costs  and  expenses  from  the  prosecutor 
(Vexatious  Indictments  Act,  1859,  s.  2). 

(2)  The  venue. — We  must  now  consider  to  what 
extent  the  grand  jury  is  limited  in  its  consideration 
of  the  indictments  brought  before  it,  by  reason  of 
the  locality  in  which  the  offence  is  alleged  to  have 
been  committed.  This  involves  a  discussion  of  the 
law  relating  to  what  is  known  as  venue,  or  the  place 
of  trial. 

The  grand  jury  is  sworn  only  to  inquire  for  the 
body  of  the  county  {'pro  corpore  comitatus)  or  borough, 
and  for  no  other  part  of  the  kingdom  ;  and  therefore 
it  cannot  regularly  inquire  of  a  fact  done  out  of  the 
county  or  borough  for  which  it  is  sworn,  unless 
particularly  enabled  to  do  so  by  Act  of  Parliament. 
To  so  high  a  nicety  was  this  matter  antiently  carried, 
that  where  a  man  was  wounded  in  one  county  and 
died  in  another,  the  offender  was  at  Common  Law 
indictable  for  the  homicide  in  neither;  because  the 
complete  act  was  not  done  in  either  of  them.  But, 
by  the  2  &  3  Edw.  VI.  (1548)  c.  24,  he  was  rendered 
indictable  in  the  county  where  the  party  died  ;  and, 
by  the  Criminal  Law  Act,  1826,  he  is  now  indictable 
in  either. 

And  this  strict  limitation  has  now  been  modified  by 
statute  in  a  number  of  instances.  Thus,  with  regard 
to  offences  committed  abroad,  the  crimes  of  treason, 
murder  and  manslaughter,  burning  the  King's  ships, 
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&c.,  bigamy,  ofiEences  committed  by  persons  in  the 
public  service,  and  offences  against  the  Official  Secrets 
Acts,  1911  and  1920,  the  Foreign  Enlistment  Act,  1870, 
or  the  Unla-^rful  Oaths  Acts,  1797  and  1802,  may  be 
tried  in  England ;  though  in  some  cases,  as  we  have 
seen,  the  jurisdiction  is  limited  to  the  King's  Bench 
Division  of  the  High  Court  of  Justice,  or  to  the  Central 
Criminal  Coujt.  And  this  rule  applies  to  all  offences 
committed  at  sea,  or  within  the  Admiralty  jurisdiction. 

With  regard  to  offences  committed  in  England,  in 
a  few  cases,  such  as  extortion,  offences  against  the 
Customs  Acts,  and  incitement  to  mutiny,  there  is 
no  restriction  as  to  venue.  But  in  all  other  cases  the 
rule  of  law  varies  considerably. 

An  offence  committed  within  the  county  of  a  city 
or  town  corporate  (other  than  London,  Westminster, 
or  Southwark),  may  be  inquired  into  before  the  jury 
of  the  next  adjoining  county.  There  are  only  a  few 
such  counties,  as  Canterbury,  Southampton,  Berwick- 
upon-Tweed,  &c.  An  indictable  offence  committed  on 
the  boundary  or  boundaries  of  two  or  more  counties, 
or  within  the  distance  of  five  hundred  yards  of  any 
such  boundary  or  boundaries,  or  begun  in  one  county 
and  completed  in  another,  may  be  dealt  with  and 
tried  in  either  or  any  of  such  counties.  The  whole 
metropolitan  district  over  which  the  jurisdiction  of 
the  Central  Criminal  Court  extends  is  considered,  for 
the  purpose  of  indictment,  as  one  county. 

Besides  all  which,  it  is  to  be  remarked  that,  inde- 
pendently of  legislative  provision,  some  offences  admit 
at  the  Common  Law  of  inquiry  and  trial  in  more 
counties  than  one — e.g. ,  in  treason  committed  within  the 
realm,  the  indictment  may  be  in  any  county  in  which 
any  one  overt  act  can  be  proved,  and  in  conspiracy, 
in  any  county  in  which  any  act  has  been  committed 
in  furtherance  of  the  common  design.  So,  if  a  man 
commit  larceny  in  one  county,  and  carry  the  goods 
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with  him  into  another,  he  may  be  indicted  in  either  ; 
for  the  law  considers  this  as  a  taking  in  both.  And 
this  principle  was  adopted  by  the  Larceny  Act,  1861, 
and  is  now  reproduced  in  the  Larceny  Act,  1916,  s.  39, 
by  which,  if  property  be  stolen  or  otherwise  feloniously 
taken  in  one  part  of  the  United  Kingdom,  and  the 
offender  afterwards  have  it  in  his  possession  in  any 
other  part  of  the  United  Kingdom,  he  may  be  dealt 
with  for  larceny,  or  such  other  felony  as  he  may 
have  committed  in  relation  to  the  property,  in  that 
part  of  the  kingdom  where  he  so  has  such  property, 
as  if  he  had  actually  stolen  or  feloniously  taken  it 
there.  And  a  receiver  of  stolen  property  may  be  dealt 
with  in  that  part  of  the  United  Kingdom  where  he 
receives  the  property,  as  if  it  had  been  originally 
stolen  there.  So,  also,  by  the  Criminal  Law  Act,  1826, 
s.  13,  offences  committed  on  any  person,  or  in  respect 
of  any  property,  in  or  upon  any  carriage  employed 
upon  any  journey,  or  on  board  any  vessel  employed 
upon  any  voyage  or  journey  on  any  navigable  river, 
&c.,  may  be  tried  in  any  county  through  which  the 
carriage  or  vessel  passes. 

And  the  law  relating  to  venue  has  been  much 
simplified  by  the  recent  Acts  consolidating  certain 
portions  of  the  criminal  law,  i.e.,  the  Perjury  Act,  1911, 
the  Forgery  Act,  1913,  and  the  Larceny  Act,  1916, 
which  provide  that  a  person  charged  with  any  offence 
against  those  Acts  may  be  proceeded  against,  indicted, 
tried,  and  punished  in  any  county  or  place  in  which 
he  was  apprehended  or  is  in  custody,  as  if  the  offence 
had  been  committed  in  that  county  or  place  ;  and 
that  for  all  purposes  incidental  to  or  consequential 
on  the  prosecution,  trial,  or  punishment,  the  offence 
shall  be  deemed  to  have  been  committed  in  that 
county  or  place. 

We  have  endeavoured  to  indicate  the  principal  provi- 
sions relating  to  venue ;  but,  in  respect  of  all  offences, 
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careful  consideration  must  be  given  in  each  individual 
case  to  this  question  before  the  institution  of  proceedings. 
(3)  Procedure  before  the  grand  jury. — We  must  now 
consider  the  procedure  before  the  grand  jury,  which, 
when  it  has  been  charged,  retires  to  a  private  room 
to  hear  the  evidence.  The  witnesses  in  support  of 
each  bill  are  sworn  before  giving  evidence.  After 
hearing  the  evidence,  if  a  majority  of  the  grand  jury, 
consisting  of  at  least  twelve,  think  it  a  groundless 
accusation,  they  used  formerly  to  endorse  on  the  back 
of  the  bill  ignorarPAis,  or,  '  we  know  nothing  of  it  '  ; 
intimating  that,  though  the  facts  might  possibly  be 
true,  the  truth  did  not  appear.  But  now  they  endorse 
on  the  back  of  the  bill  the  words,  '  not  a  true  bill,' 
or  '  not  found  '  ;  and  then  the  bill  is  said  to  be  '  thrown 
out,'  and  the  accused  is  discharged  without  further 
answer.  A  fresh  bill  for  the  same  offence  may  not 
afterwards  be  preferred  against  the  accused  before 
the  same  grand  jury  at  the  same  Assizes  or  Sessions ; 
but  such  bill  may  afterwards  be  preferred  before  a 
subsequent  grand  jury.  On  the  other  hand,  if  the 
grand  jury  is  satisfied  of  the  truth  of  the  accusation, 
it  endorses  upon  the  bill,  '  true  bill ' ;  and  the  indict- 
ment is  then  said  to  be  '  found,'  and  the  party  stands 
indicted.  But  to  find  a  bill,  at  least  twelve  of  the 
jury  must  agree  ;  for  so  tender  is  the  law  of  England 
of  the  lives  and  liberties  of  the  subjects,  that  no  man 
can  be  convicted  at  the  suit  of  the  Crow^n  upon  an 
indictment,  unless  by  the  unanimous  voice  of  twenty- 
four  of  his  equals  and  neighbours  :  that  is,  by  twelve 
at  least  of  the  grand  jury,  in  the  first  place,  assenting 
to  the  accusation,  and  afterwards  by  the  whole  petty 
jury,  of  twelve  more,  finding  him  guilty  upon  his  trial. 
But  if  twelve  of  the  grand  jury  assent,  it  is  a  good 
presentment,  though  some  of  the  rest  disagree.  And 
the  indictment  when  so  found  (or  not  found,  as  the 
case  may  be)  is  then  returned,  or  publicly  delivered. 
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into  court  ;  and  the  finding  of  the  jury  openly  pro- 
claimed. After  the  finding  of  a  true  bill,  it  is  the  dutj'^ 
of  the  Clerk  of  Assize,  or,  at  Quarter  Sessions,  of  the 
Clerk  of  the  Peace,  to  supply  to  the  accused  person,  on 
request,  a  copy  of  the  indictment  free  of  charge. 

(4)  The  form  of  indictments. — Indictments  must  be 
in  a  certain  form,  and  must  be  sufficient  in  law  ;  for 
no  person  can  be  called  on  to  plead  to  an  indictment 
which  is  not  sufiicient  in  law.  If  an  indictment  is  not 
sufficient  in  law,  objection  to  it  may  be  made  by  way 
of  demurrer,  or  a  motion  may  be  made  to  quash  the 
indictment  (pp.  326-328). 

The  form  of  indictments  is  now  regulated  by  the 
Indictments  Act,  1915.  Prior  to  the  passing  of  that 
Act,  the  precision  required  in  criminal  pleadings  was 
carried  to  a  somewhat  extravagant  length,  which 
frequently  resulted  in  documents  of  considerable 
prolixity  and  of  obscure  meaning,  prejudicial  alike 
to  the  interests  of  the  accused  person  and  to  the 
speedy  administration  of  justice.  Though  certain 
powers  were  given  to  judges,  at  their  discretion,  to 
cause  indictments  to  be  amended  which  exhibited 
some  formal  defect,  these  powers  were  not  sufficiently 
comprehensive  to  include  all  errors  of  form.  There 
were,  furthermore,  many  strict  provisions  as  to  the 
contents  of,  and  the  wording  to  be  used  in,  indictments, 
the  failure  to  observe  which  was,  in  many  cases,  fatal. 
In  order  that  the  simplification  provided  by  the  Act 
of  1915  may  be  the  better  appreciated,  it  may  be  well 
to  give  some  account  here  of  the  provisions  relating 
to  indictments  prior  to  that  Act. 

An  indictment,  as  drawn  before  the  Indictments 
Act,  1915,  contained,  as  it  does  still,  a  statement  of 
the  county  or  place  of  trial,  describing  the  venue 
(p.  287).  In  the  body  also  of  the  document  there 
was  formerly  always  inserted,  by  way  of  more 
particular  venue,  and  to  indicate  the  place  from  which 
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the  petty  jur^^  which  is  afterwards  to  try  the  case, 
would,  according  to  the  antient  usage,  have  been  sum- 
moned, an  allegation  of  the  town,  hamlet,  or  parish, 
in  which  the  act  was  supposed  to  be  committed,  as 
well  as  the  day  of  its  commission  ;  but,  by  the  Criminal 
Procedure  Act,  1851,  s.  23,  it  was  made  unnecessary  to 
state  any  venue  in  the  body  of  the  indictment.  So, 
by  the  same  statute  (s.  24),  an  omission  in  the  indict- 
ment to  state  the  date  on  which  the  offence  was  alleged 
to  have  been  committed,  or  any  imperfect  statement 
of  it,  where  time  was  not  of  the  essence  of  the  offence, 
would  not  constitute  any  objection.  Where,  however, 
the  question  of  time  was  of  the  essence  of  the  offence, 
as  where  there  is  any  limitation  in  point  of  time 
assigned  for  the  prosecution  of  offenders,  it  had  to 
be  stated  accurately.  An  instance  of  this  arises  on 
the  Treason  Act,  1695,  which  enacts,  that  no  prose- 
cution shall  be  had  for  any  of  the  treasons  or  mis- 
prisions therein  mentioned,  except  an  assassination, 
designed  or  attempted,  of  the  person  of  the  King, 
unless  the  bill  of  indictment  be  found  within  three 
years  after  the  offence  committed.  And  certain  other 
statutes  provide  that  a  prosecution  must  be  commenced 
within  a  stated  period  of  time  after  the  commission 
of  the  offence.  So  also,  in  case  of  murder,  the  time 
of  the  death  had  to  be  alleged  as  within  a  year  and  a 
day  after  the  mortal  stroke  was  given. 

Next  came  an  allegation  that  the  indictment  was 
presented  on  oath  by  a  grand  jury  ;  and  this  provision 
also  remains  of  full  effect. 

The  indictment  was  required,  also,  to  set  forth  the 
Christian  name,  and  surname,  of  the  offender,  in  order 
to  identify  his  person.  But,  in  a  case  where  the  name 
of  tlic  person  charged  was  unknown,  and  he  refused 
to  disclose  it,  an  indictment  against  him  as  a  person 
whose  name  was  to  the  jurors  unknown,  but  who  was 
personally  brought  before  them  by  the  keeper  of  the 
prison,  was  held,  notwithstanding  the  above  provision, 
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to  be  sufficient.  And,  by  the  Criminal  Procedure  Act, 
1851,  s.  1,  no  want  of,  or  imperfection  in,  the  descrip- 
tion of  the  defendant,  vitiated  an  indictment  ;  nor 
did  the  designation  of  any  person  by  a  name  of  office 
or  other  descriptive  appellation,  instead  of  by  his 
proper  name  (s.  24). 

The  offence  itself  had  to  be  set  out  with  clearness 
and  certainty  ;  and,  in  the  description  of  some  crimes, 
particular  words  of  art  were  necessary,  which  were 
deemed  to  be  so  appropriated  by  the  law  to  express 
the  precise  idea  which  it  entertained  of  the  offence, 
that  no  other  words,  however  synonymous  they  might 
seem,  were  capable  of  doing  it.  Thus,  in  treason,  the 
facts  had  to  be  laid  to  be  done  by  the  person  indicted 
'  traitorously,'  or  else  the  indictment  was  void.  In 
all  indictments  for  felonies,  the  adverb  '  feloniously  ' 
had  to  be  used  ;  and  for  burglaries,  also  '  burglariously.' 
In  indictments  for  murder,  it  v/as  necessary  to  say, 
that  the  party  indicted  '  of  his  malice  aforethought 
did  kill  and  murder,'  the  other  ;  where  manslaughter 
was  charged,  the  words  were  '  did  kill  and  slay.'  In 
rapes,  the  word  '  ravished  '  was  necessary,  and  could 
not  be  expressed  by  any  periphrasis  ;  the  object  being 
to  render  the  nature  of  the  crime  charged  certain. 
So,  in  larcenies,  the  words  '  feloniously  took  and  carried 
away  '  were  necessary  to  every  indictment  ;  for  that 
these  only  could  express  the  very  offence.  In  addition 
to  which  we  may  remark  that,  where  the  offence  was 
one  created  by  an  Act  of  Parliament,  the  words  of 
the  statute  describing  the  offence  had  to  be  exactly 
followed. 

Of  the  various  statutory  provisions  made  with  the 
object  of  curing  the  evil  caused  by  the  excessive 
precision  required  in  the  drawing  of  indictments  the 
most  important  were  the  following. 

Judges  were  empowered,  at  their  discretion,  to 
cause  an  indictment  to  be  forthwith  amended  by  an 
officer    of    the    court,    when    any    variance  appeared 
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between  some  matter  in  writing  or  in  print  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  in 
the  indictment  whereon  the  trial  was  pending  (Criminal 
Procedure  Act..  1848,  s,  4). 

Whenever,  on  the  trial  of  an  indictment,  there 
appeared  to  be  a  variance  between  the  statement 
therein  and  the  evidence  offered,  as  to  the  name  of 
any  county,  or  other  place,  or  in  the  name  or  descrip- 
tion of  any  person  therein  alleged  to  be  the  owner  of 
property  forming  the  subject  of  the  offence  charged,  or 
alleged  in  the  indictment  to  be  injured  or  damaged, 
or  intended  to  be  injured  or  damaged,  by  such  offence, 
or  in  the  name  or  description  of  any  person,  matter,  or 
thing  therein  named  or  described,  or  in  the  ownership 
of  any  property  named  or  described  therein,  the  court 
might,  if  it  considered  such  variance  not  material  to 
the  merits  of  the  case,  and  that  the  accused  could  not 
be  prejudiced  thereby  in  his  defence  on  the  merits, 
order  the  indictment  to  be  amended,  by  an  officer  of 
the  court  or  some  other  person,  on  such  terms  as  to 
postponing  the  trial  as  the  court  might  thinlv  reason- 
able (Criminal  Procedure  Act,  1851,  s.  1). 

Further,  whenever  it  became  necessary,  in  any 
indictment,  to  make  averment  as  to  an  instrument 
consisting,  wholly  or  in  part,  of  writing,  print,  or 
figures,  it  was  made  sufficient  to  describe  such  instru- 
ment by  any  name,  description,  or  designation  by 
which  it  is  usually  known,  or  by  the  purport  thereof, 
without  setting  forth  any  copy  or  facsimile. 

Finally,  no  indictment  for  any  offence  was  to  be 
held  insufficient  for  want  of  the  averment  of  any 
matter  unnecessary  to  be  proved  ;  nor  for  the  omission 
of  certain  words  and  phrases  usually  contained  in 
indictments,  not  being  such  essential  words  and 
phrases  as  we  have  heretofore  described  ;  nor  for 
various  formal  imperfections  which  need  not  be  set 
out  in  detail  here  (Criminal  Procedure  Act,  1851,  s.  24). 
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And  now  the  Indictments  Act,  1915,  s.  3,  provides  that 
every  indictment  shall  contain,  and  shall  be  sufficient 
if  it  contains,  a  statement  of  the  specific  offence  or 
offences  with  which  the  accused  person  is  charged, 
together  with  such  particulars  as  may  be  necessary 
for  giving  reasonable  information  as  to  the  nature  of 
the  charge  ;  and,  further,  that,  notwithstanding  any 
rule  of  law  or  practice,  an  indictment  shall,  subject 
to  the  provisions  of  the  Act,  not  be  open  to  objection 
in  respect  of  its  form  or  contents,  if  it  is  framed  in 
accordance  with  certain  rules,  which  are  appended  in 
a  Schedule  to  the  Act.  Power  is  given  to  a  Rule 
Committee,  consisting  of  the  Lord  Chief  Justice  of 
England  for  the  time  being,  a  Judge  of  the  High  Court, 
a  Chairman  of  Quarter  Sessions,  a  Recorder,  a  Clerk 
of  Assize,  a  Clerk  of  the  Peace,  and  another  person 
having  experience  in  criminal  procedure,  appointed  in 
each  case  by  the  Lord  Chief  Justice,  to  add  to,  vary,  or 
annul  the  Rules  contained  in  the  Schedule  to  the  Act. 

These  Rules  make  the  following  provisions  with 
regard  to  the  form  of  indictments,  in  amplification 
of  the  general  principles  enunciated  above.  Rule  2 
provides,  that  the  coimnencement  of  an  indictment 
shall  be  in  the  following  form  : — 

The  King  v.  A.  B. 

Court  of  Trial  [e.g.,  Central  Criminal  Court,  or  In  the 
High  Court  of  Justice,  King^s  Bench  Division,  or 
Durham  County  Assizes  held  at  Durham,  or  Hants 
Quarter  Sessions  held  at  Winchester], 

Presentment  of  the  Grand  Jury. 

A.  B.  is  charged  with  the  following  offence  (or 
offences). 

Next  comes  the  statement  of  the  offence,  as  to  which 
Rule  4  provides,  that  a  description  of  the  offence  charged 
in  an  indictment,  or,  where  more  than  one  offence  is 
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charged  in  an  indictment,  of  each  offence  so  charged, 
shall  be  set  out  in  the  indictment  in  a  separate  para- 
graph, called  a  '  count.'  Each  count  is  to  commence 
with  a  statement  of  the  offence  charged,  which  shall 
describe  the  offence  shortly  in  ordinary  language,  avoid- 
ing as  far  as  possible  the  use  of  technical  terms,  and 
without  necessarily  stating  all  the  essential  elements 
of  the  offence  ;  and,  if  the  offence  charged  is  one 
created  by  statute,  it  is  to  contain  a  reference  to 
the  section  of  the  statute  creating  the  offence. 

Thus,  the  statement  of  the  offence  will.be  inserted 
in  the  indictment  in  the  following  way  : — 

Statement  of  Offence. 

Murder, 

or 

Rescuing  a  prisoner  in  custody, 

or 

Arson,  contrary  to  section  2  of  the  Malicious 

Damage  Act,  1861. 

or 

Assault,  with  intent  to  rob,  contrary  to  section  23  (3) 

of  the  Larceny  Act,  1916. 

Following  the  statement  of  offence  come  the  par- 
ticulars  of  the  offence,  as  to  which  Rule  4  provides,  that 
they  shall  be  set  out  in  ordinary  language,  in  which 
the  use  of  technical  terms  is  not  necessary.  Thus,  in 
the  above  instances,  the  particulars  might  be  stated 
as  follows  : — 

Particulars  of  Offence. 

A.  B.,  on  the  1st  day  of  January,  1922,  in  the 
county  of  Middlesex,  murdered  C.  D.. 
or 

A.  B.,  on  the  21st  day  of  February,  1922,  in  the 
county  of  London,  forcibly  rescued  C.  D.,  then  in 
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the  lawful  custody  of  E.  F.,  a  police  constable  in 
the  Metropolitan  Police, 
or 

A.  B.,  on  the  31st  day  of  March,  1922,  in  the 
county  of  Dorset,  maliciously  set  fire  to  a  dwelling- 
house,  one  CD.  being  therein, 
or 

A.  B.,  on  the  1st  day  of  April,  1922,  in  the 
county  of  Hampshire,  assaulted  C.  D.  with  intent 
to  rob  him. 

Thus  it  will  be  seen,  that  it  is  necessary  to  state  the 
date  on  which  it  is  alleged  that  the  offence  was  com- 
mitted, and  also  the  locality  or  venue,  but  otherwise 
merely  such  words  as  will  indicate  with  clearness  and 
certainty  the  nature  of  the  act  charged.  The  terms 
of  art  to  which  we  have  alluded  above  are  done  away 
with. 

It  is  further  provided,  by  Rule  5  of  the  Indictments 
Act,  1915,  that,  where  an  enactment  constituting  an 
offence  states  the  offence  to  be  the  doing  or  the  omission 
to  do  any  one  of  different  acts  in  the  alternative,  or 
the  doing  or  the  omission  to  do  any  act  in  any  one  of 
any  different  capacities,  or  with  any  one  of  any  different 
intentions,  or  states  any  part  of  the  offence  in  the  alterna- 
tive, the  acts,  omissions,  capacities,  or  intentions,  or 
other  matters  stated  in  the  alternative  in  the  enactment, 
may  be  stated  in  the  alternative  in  the  count  charging 
the  offence.  This  made  a  most  important  change  in 
the  law  ;  for,  formerly,  it  was  necessary  in  such  cases 
to  frame  every  alternative  charge  in  a  separate  count, 
so  that  in  many  cases  several  counts  were  required 
for  the  purpose  of  describing  a  single  act  or  omission. 

Thus,  for  example,  it  is  provided  by  the  Offences 
against  the  Person  Act,  1861,  that  every  person  who 
'•  unlawfully  and  maliciously  wounds  or  causes  any 
' '  grievous  bodily  harm  to  any  person  .   .   .  with  intent 
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"  to  maim,  disfigure,  or  disable  any  person,  or  to  do  some 
"  grievous  bodily  harm  to  any  person,  or  with  intent  to 
"  resist  or  prevent  the  lawful  apprehension  or  detainer 
"  of  any  person,  shall  be  guilty  of  felony."  Under  the 
old  law,  each  of  these  intents  would  have  had  to  be 
set  out  in  a  separate  count ;  and,  although  it  might 
not  be  necessary  to  lay  a  charge  in  respect  of  all  of 
them,  it  will  readily  be  seen  that,  in  certain  cases, 
several  such  counts  would  have  to  be  preferred,  to 
prevent  the  accused  person  escaping  the  consequences 
of  his  act  by  pleading,  for  example,  to  a  charge  of 
wounding  with  intent  to  maim,  that  he  only  intended 
to  disfigure,  or  to  a  charge  of  wounding  with  intent 
to  cause  grievous  bodily  harm,  that  he  only  intended 
to  resist  arrest.  But  now  these  intents  may  all  be 
included  in  one  count,  so  that  the  particulars  of  the 
offence  in  such  a  case  might  read  :  "A.  B.,  on  the 
"  1st  day  of  February,  1922,  in  the  county  of  London, 
"  wounded  CD.  with  intent  to  do  him  grievous  bodily 
"  harm,  or  to  maim,  disfigure,  or  disable  him,  or  to 
"  resist  the  lawful  apprehension  of  the  said  A.  B." 

Rule  6  provides,  that  the  description  of  property  in 
a  count  in  an  indictment  shall  be  in  ordinary  language, 
and  such  as  to  indicate  with  reasonable  clearness  the 
property  referred  to,  and  that,  except  in  special  cases, 
it  shall  not  be  necessary  to  name  the  person  to  whom 
the  property  belongs,  or  the  value  of  it.  Formerly,  the 
name  of  the  owner  or  occupier  of  property  had  to  be 
stated,  though  immaterial  variances,  as  we  have  seen, 
might  be  amended.  It  will,  however,  in  certain  cases, 
such  as  charges  of  larceny  and  the  like,  probably  still 
be  found  convenient  to  state  the  name  of  the  owner 
of  the  property,  in  order  to  make  it  clear  exactly  what 
the  charge  is  ;  and,  where  an  offence  depends  on  the 
special  value  of  property  (e.g.,  stealing  or  destroying 
trees,  &c.,  where  the  value  of  the  thing  stolen  or 
destroyed  exceeds  the  sum  of  five  pounds,  under  the 
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Larceny  Act,  1910,  s.  8),  it  will  be  convenient  to  state 
the  value  of  the  property,  in  order  to  show  that  an 
indictable  offence  is  alleged. 

Formerly,  the  description  of  persons  named  in  an 
indictment  had  to  be  very  precise,  as  we  have  seen 
above  ;  but  Rule  7  provides  that  this  need  only  be 
such  as  is  reasonably  sufficient  to  identify  the  person, 
without  necessarily  stating  his  correct  name,  or  his 
abode,  style,  degree,  or  occupation  ;  and  he  may,  in 
case  of  need,  be  described  as  a  person  unknown. 

Similarly,  by  Rule  8,  documents  need  not  be  set 
out  in  full,  but  may  be  referred  to  by  any  name  or 
designation  by  which  they  are  usually  known,  or  by 
the  purport  thereof,  without  setting  them  out  in  full. 

And,  generally,  by  Rule  9,  it  is  now  sufficient  to 
describe  any  place,  time,  thing,  matter,  act,  or  omission 
whatever,  to  which  it  is  necessary  to  refer  in  an  in- 
dictment, in  ordinary  language,  in  such  a  manner  as 
to  indicate  with  reasonable  clearness  the  place,  time, 
thing,  matter,  or  act  referred  to. 

But  although  many  of  the  rules  which  used  to  make 
the  drafting  of  indictments  a  matter  always  of  great 
care,  and  frequently  of  great  difficulty,  have  been 
abolished,  it  is  still  necessary  to  bear  in  mind  two 
cardinal  principles,  the  observance  of  which  is  as 
necessary  now  as  ever  it  was.  First,  the  nature  and 
circumstances  of  the  offence  must  be  indicated  with 
reasonable  clearness,  so  that  a  count  which  charged  a 
person  with  "  attempting  to  commit  an  indictable 
"  offence  "  or  with  "inciting  A.  B.  to  commit  a  felony," 
without  specifying  what  the  offence  was,  would  be 
what  is  known  as  'bad  for  generality,'  and  would 
be  quashed.  Second,  a  count  must  not  charge  two 
separate  offences,  in  which  case  it  will  be  '  bad  for 
duplicity.'  Thus  a  count  must  not  charge  both 
murder  and  robbery,  or  any  offences,  even  though  of 
the  same  nature,  committed  at  different  times.     But 
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when  the  acts  are  all  part  of  the  same  transaction,  as 
in  the  case  of  burglary,  where  the  acts  of  breaking  in 
and  stealing  constitute  the  one  offence,  or  of  assaulting 
and  robbing,  they  may  be  included  in  the  same  count. 

An  indictment,  as  we  have  already  seen,  may  con- 
tain more  than  one  count  ;  and  different  offences  may, 
in  proper  cases,  be  contained  in  separate  counts  of  the 
same  indictment,  since,  for  the  purposes  of  evidence 
and  judgment,  each  count  in  an  indictment  is  a  sepa- 
rate indictment,  and  an  accused  person  may  be  found 
guilty  of  one  count  and  not  guilty  of  another.  But 
the  right  to  join  several  offences  in  different  counts 
of  one  indictment  was  formerly  subject  to  certain 
restrictions,  which  have  only  partly  been  removed  by 
the  Indictments  Act,  1915. 

Thus,  with  regard  to  felonies,  although  there  was  in 
law  no  prohibition  against  charging  the  commission 
of  more  than  one  felony  in  the  same  indictment,  in 
practice  this  was  never  allowed,  except  when  it  was 
quite  clear  that  the  accused  person  would  not  be  em- 
barrassed in  his  defence  thereby,  as,  for  example,  where 
the  acts  constituting  the  several  felonies  charged  were 
substantially  the  same.  Unless  this  was  the  case, 
the  prosecution  would,  where  more  than  one  felony 
was  charged,  be  put  to  an  election  as  to  which  count 
of  the  indictment  it  would  proceed  on  ;  and  the  accused 
person  was  only  given  into  the  charge  of  the  jury  in 
respect  of  the  particular  count  selected.  Thus,  in  a 
case  where  a  man  was  charged,  in  three  counts  of  an 
indictment,  with  sending  three  separate  threatening 
letters,  the  prosecution  was  comiDcUed  to  select  one  of 
the  three  counts  in  respect  of  which  it  would  proceed. 

With  regard  to  misdemeanors,  the  same  strictness 
was  not  observed  ;  but  counts  charging  offences 
relating  to  distinct  offences,  committed  on  different 
occasions  and  relating  to  different  subject-matters, 
could  not.  as  a  rule,  be  tried  together. 
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In  no  cases  could  counts  for  felony  and  misde- 
meanor be  contained  in  the  same  indictment  ;  and 
any  indictment  containing  counts  for  both  would  have 
been  quashed.  The  reason  for  this  was,  that  the  pro- 
cedure on  trials  for  felony  and  for  misdemeanor 
respectively  differ  slightly  (p.  9). 

The  provision  of  section  4  of  the  Indictments  Act, 
1915,  relative  to  the  joinder  of  charges  in  the  same 
indictment  is  that,  subject  to  the  Rules  under  the  Act, 
charges  for  more  than  one  felony,  or  for  more  than  one 
misdemeanor,  and  charges  for  both  felonies  and  misde- 
meanors, may  be  joined  in  the  same  indictment  ;  but 
where  a  felony  is  tried  together  with  a  misdemeanor, 
the  jury  shall  be  sworn,  and  the  person  accused  shall 
have  the  same  right  of  challenging  jurors,  as  if  all  the 
offences  in  the  indictment  were  felonies. 

This  right  of  joinder  of  charges  is,  however,  limited 
by  the  Rules  passed  under  the  Act,  by  Rule  3  of  which 
it  is  provided,  that  charges  may  only  be  so  joined  if 
they  are  founded  on  the  same  facts,  or  form  part  of  a 
series  of  offences  of  the  same  or  a  similar  character. 

Thus,  for  example,  a  person  may  now  be  charged  in 
one  count  of  an  indictment  with  forging  a  cheque,  and 
in  another  with  obtaining  or  attempting  to  obtain 
money  by  the  false  pretence  that  the  cheque  was 
genuine.  And  when  a  person  is  charged  with  a  number 
of  forgeries,  or  larcenies,  or  other  offences  forming 
part  of  a  series  of  such  offences,  they  may  be  contained 
in  different  counts  of  the  same  indictment.  But  it 
would  not  be  permissible  to  insert  in  one  indict- 
ment counts  for  entirely  unconnected  offences,  as,  for 
example,  forging  a  cheque  and  the  larceny  of  some 
different  article  ;  though,  if  a  person  stole  a  cheque 
and  then  forged  the  same  cheque,  these  two  acts  could 
both  be  charged  in  the  same  indictment. 

And  the  Act  further  provides,  in  section  5,  that  if, 
before  the  trial,  or  at  any  time  during  the  trial,  the 
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Court  is  of  opinion  that  the  accused  person  may  be 
prejudiced  or  embarrassed  in  his  defence  by  reason  of 
being  charged  with  more  than  one  oSence  in  the  same 
indictment,  or  that,  for  any  other  reason,  it  is  desirable 
to  direct  that  he  should  be  tried  separately  for  any  one 
or  more  offences  charged  in  an  indictment,  the  Court 
may  order  a  separate  trial  of  any  count  or  counts  of 
such  indictment. 

Not  only  may  there  be  a  joinder  of  several  charges 
in  one  indictment,  but  there  may  also  be  a  joinder  of 
two  or  more  defendants  in  the  same  indictment  ;  and 
this  has  always  been  the  rule,  and  is  in  no  way 
affected  by  the  Indictments  Act,  1915.  Thus,  where 
several  persons  join  in  the  commission  of  an  offence, 
they  may  be  indicted  together,  and  either  all  of  them 
may  be  charged  with  all  the  offences  contained  in  the 
indictment,  or  some  of  the  charges  may  be  laid  against 
all  and  other  charges  against  only  one  or  more  of  the 
accused  persons,  as  the  case  may  be,  or  each  person 
accused  may  in  a  separate  count  be  charged  with  the 
particular  part  of  the  transaction  alleged  against  him. 
Thus,  A.  and  B.  may  be  indicted  together  ;  and  the 
first  count  may  charge  both  with  stealing  a  cheque, 
and  the  second  count  charge  both  with  forging  it ;  or  the 
first  count  may  charge  A.  and  B.  with  stealing  it  and 
B.  alone  with  forging  it ;  or  the  first  count  may  charge 
A.  alone  with  stealing  it  and  B.  alone  with  forging  it. 
But,  in  the  last  case,  it  would  be  necessary  that  the 
stealing  and  forging  should  be  part  of  a  common 
design  ;  and  if  A.  stole  a  cheque  and,  subsequently, 
B.,  without  any  knowledge  that  the  cheque  had  been 
stolen,  forged  it,  the  two  prisoners  might  claim  to  be 
tried  separately. 

And,  similarly,  in  cases  of  larceny  and  receiving,  it 
is  common  to  charge  in  one  count  cither  all  the 
defendants  or  one  or  more  of  them,  according  to  the 
evidence,  with  stealing  the  property,  and.  in  a  second 
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count,  to  add  a  charge  of  receiving  the  property, 
knovidng  it  to  have  been  stolen,  which  may  be  directed 
against  all  the  defendants,  or  confined  to  some  of  them, 
even  to  those  who  are  not  charged  with  the  larceny. 
Thus,  in  the  same  indictment,  A.  and  B.  may  be  charged 
in  one  count  with  stealing  a  watch,  and  C.  in  a  second 
count  with  receiving  it,  knowing  it  to  have  been 
stolen.  And  section  40  of  the  Larceny  Act,  1916,  pro- 
vides that,  in  an  indictment  for  receiving,  any  number 
of  persons  who  have  at  different  times  received  the 
property  which  has  been  stolen  or  otherwise  obtained 
in  such  a  manner  as  to  constitute  any  offence  under 
the  Act,  may  be  charged  and  tried  together.  In 
all  such  cases,  a  jury  may  find  an  accused  person 
guilty  in  respect  of  such  acts  as  it  finds  to  have  been 
proved  against  him,  and  not  guilty  in  respect  of  such 
as  are  not  proved,  since,  as  we  have  already  said,  each 
count  constitutes  a  separate  charge,  on  which  each 
defendant  is  entitled  to  a  separate  verdict. 

We  have  already  referred  to  the  powers  of  amending 
indictments  which  have  from  time  to  time  been  granted 
by  statute  to  a  court  of  trial.  Wide,  however,  though 
these  powers  were,  they  did  not  as  a  rule  extend  to 
amendments  which  altered  the  nature  or  the  quality 
of  the  offence  charged.  Thus,  if  a  person  were  in- 
dicted for  having  committed  an  act  '  feloniously,' 
and  the  act  charged  proved  to  be  a  misdemeanor,  the 
indictment  could  not  be  amended  by  striking  out  the 
incorrect  word.  And,  conversely,  if  the  word  '  feloni- 
ously '  were  omitted  from  an  indictment,  even  though 
by  accident,  the  indictment  could  not  be  amended  by 
its  insertion.  Nor  could  an  indictment  be  amended  by 
substituting  for  one  of  two  offences  created  by  the 
same  statute  the  other  offence  so  created.  And,  when 
an  intent  to  defraud  was  of  the  essence  of  an  offence, 
an  indictment  which  omitted  to  state  that  intent  could 
not  be  amended  by  its  insertion. 
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But  now  the  Indictments  Act,  1915,  section  5, 
provides  that  where,  before  trial,  or  at  any  stage  of  a 
trial,  it  appears  to  the  court  that  the  indictment  is 
defective,  the  court  shall  make  such  order  for  its 
amendment  as  it  may  think  necessary,  to  meet  the 
circumstances  of  the  case  ;  unless,  having  regard  to 
the  merits  of  the  case,  the  required  amendments 
cannot  be  made  without  injustice. 

We  have  now  seen  the  extent  to  which  the  Indictments 
Act,  1915,  has  altered  the  previous  law  and  practice, 
both  as  to  the  form  and  necessary  contents  of  indict- 
ments, and  as  to  their  amendment  in  proper  cases. 
For  the  purpose  of  appreciating  the  difference  between 
indictments  as  drafted  before  and  after  this  Act,  it  will 
perhaps  be  of  assistance  if  we  set  out  a  specimen  in- 
dictment of  a  simple  nature,  (i)  as  it  would  formerly  have 
been  drawn,  and  (ii)  as  it  is  now  drawn.  Let  us  assume 
A.  B.  to  be  charged  with  simple  larceny,  to  which  a 
count  for  receiving  will  be  added  in  case  the  actual 
theft  should  not  be  clearly  proved  against  the  accused. 
Before  the  Act  the  indictment  would  have  run  as 
follows  : — 

(i) 

Central  The  jurors  for  our  Lord  the  King  upon 

Criminal         their  oath  present  that  A.  B.,  on  the  1st 

Court,  day  of  January,  a.d.  1914,  at  the  parish 

to  wit.  of    St.    Marylebone    in    the    county    of 

London,  and  within  the  jurisdiction  of 

the  said  court,  one  ring  and  two  watches, 

of    the   goods    and    chattels   of    C.    D., 

feloniously    did    steal,    take,    and    carry 

away  ;  against   the   peace    of   our   Lord 

the  King,  his  crown  and  dignity. 

2nd  Count.  And   the  jurors  aforesaid   upon   their 

oath  aforesaid  do  further  present,  that 

the  said  A.  B.  afterwards,  to  wit  on  the 

.said    Ist  day  of  January,  a.d.   1914,  at 
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the  said  parish  in  the  said  county  and 
within  the  jurisdiction  of  the  said  court, 
the  goods  and  chattels  aforesaid  before 
then  feloniously  stolen,  taken,  and  car- 
ried away,  feloniously  did  receive  and 
have,  he  the  said  A.  B.  at  the  time  when 
he  so  received  the  said  goods  and  chattels 
as  aforesaid  then  well  knowing  the  same 
to  have  been  feloniously  stolen,  taken, 
and  carried  away  ;  against  the  form  of 
the  statute  to  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lord 
the  King,  his  crown  and  dignity. 

(ii) 
Under  the  present  practice  it  is  as  follows  : — 

Central  Criminal  Court. 
Presentment  of  the  Grand  Jury. 
A.  B.  is  charged  with  the  following  offences  : — 

15/  Count.  Statement  of  Offence. 

Larceny,  contrary  to  section  2  of  the 
Larceny  Act,  1916. 

Particulars  of  Offence. 
A.  B.  on  the  1st  day  of  January,  1922, 
in  the  county  of  London,  stole  one  ring 
and  two  watches,  the  property  of  C.  D. 

2nd  Count.  Statement  of  Offence. 

Receiving   stolen   goods,    contrary   to 
section  33  (1)  of  the  Larceny  Act,  1916. 

Particulars  of  Offence. 
A.  B.  on  the  1st  day  of  January,  1922, 
in  the  county  of  London,  received  one  ring 
and  two  watches,  the  property  of  C.  D., 
knowing  the  same  to  have  been  stolen. 
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It  will  readily  be  seen  that  the  new  form  is  more 
easily  intelligible,  more  informative,  and  yet  shorter 
than  the  old  form.  In  more  complicated  cases,  the 
difference  becomes  more  marked  ;  and,  particularly, 
in  cases  of  treason,  fraud,  and  conspiracy,  indict- 
ments often  formerly  extended  to  an  inordinate 
length.  Thus  in  O'ConnelVs  Case  in  1844  (5  St.  Tr. 
(N.S.)  1)  the  indictment,  when  made  into  book  form, 
occupied  fifty-seven  pages  ;  and,  even  in  quite  recent 
cases,  the  necessity  for  giving  detailed  particulars  of 
an  ofifence,  and  for  charging  the  offence  in  various 
alternative  ways,  has  frequently  made  the  length  of 
the  indictment  assume  very  formidable  proportions. 

The  Act  of  1915,  however,  specifically  provides  that, 
where  an  indictment  contains  unnecessary  matter,  or 
is  of  unnecessary  length,  or  is  materially  defective  in 
any  respect,  the  Court  may  make  such  order  as  to  the 
payment  of  any  costs  incurred  by  reason  thereof  as  it 
thinks  fit. 

As  we  shall  see  later  (p.  413),  in  certain  cases  where 
a  previous  conviction  is  proved  against  a  person  who 
has  been  found  guilty  of  an  offence,  or  has  pleaded 
guilty  thereto,  and  in  cases  where  he  is  found  by  a  jury 
to  be,  or  pleads  guilty  to  being,  an  habitual  criminal  or 
an  habitual  drunkard,  the  Court  has  additional  powers 
in  regard  to  the  punishment  of  the  offender.  Where 
such  a  further  charge  in  respect  of  previous  conviction 
or  of  being  an  habitual  criminal  or  habitual  drunkard  is 
made,  it  must  be  included  in  the  indictment ;  and  by 
Rule  11  under  the  Indictments  Act,  1915,  it  is  to  be 
charged  at  the  end  of  the  indictment  by  means  of  a 
statement  that  the  accused  person  has  been  previously 
convicted,  giving  the  date  and  place  of  conviction, 
and  a  statement  of  the  offence  without  any  particulars, 
or  that  he  is  an  habitual  criminal  or  an  habitual 
drunkard,  as  the  case  may  be. 
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IIT.  Information. 

The  third  method  of  prosecution,  or  accusation, 
is  a  criminal  information,  which  dispenses  with  any 
preliminary  examination  before  Justices  and  with  any 
previous  finding  by  a  grand  jury,  either  by  way  of 
presentment  or  of  indictment. 

A  criminal  information  is  a  complaint  by  the  Crown, 
filed  in  the  King's  Bench  Division  of  the  High  Court,  in 
respect  of  some  misdemeanor  alleged  to  have  been 
committed.  An  information  cannot  be  filed  in  respect 
of  treason  or  felony,  nor  elsewhere  than  in  the  King's 
Bench  Division. 

Criminal  informations  are  of  two  kinds  ;  first,  those 
which  are  truly  and  properly  the  King's  own  suits, 
and  are  filed  ex  officio  by  his  own  immediate  officer, 
the  Attorney-General,  and  second,  those  in  which, 
though  the  Crown  is  the  nominal  prosecutor,  yet  it  is 
at  the  relation  or  complaint  of  some  private  person. 
These  last  are  filed  by  the  King's  coroner  and  attorney, 
usually  called  the  Master  of  the  Crown  Office,  who  is 
for  this  purpose  the  standing  officer  of  the  public. 

The  objects  of  the  King's  own  criminal  informations, 
filed  ex  officio  by  his  Attorney-General,  are  properly 
such  enormous  misdemeanors  as  peculiarly  tend  to 
disturb  or  endanger  his  government,  or  to  molest  or 
affront  him  in  the  regular  discharge  of  his  royal 
functions.  For  offences  so  high  and  dangerous,  in  the 
punishment  or  prevention  of  which  a  moment's  delay 
might  be  fatal,  the  law  has  given  to  the  Crown  the 
power  of  an  immediate  prosecution  by  this  method, 
without  waiting  for  any  previous  application  to  any 
other  tribunal.  Thus,  criminal  informations  have  been 
filed  by  the  Attorney- General  in  respect  of  seditious 
and  blasphemous  writings  and  speeches,  libels  upon 
the  King  or  his  Ministers  and  Judges,  misconduct  by 
public  officials,  and  other  similar  grave  misdemeanors. 
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The  practice  is,  however,  at  the  present  day  seldom 
resorted  to,  though  in  1911  an  ex  officio  information 
was  filed  against  a  man  named  Mylius,  for  libelling  the 
King. 

Of  the  other  species  of  criminal  informations,  that 
is  to  say,  such  as  are  filed  by  the  Master  of  the  Crown 
Ofiice,  upon  the  complaint  or  at  the  relation  of  a 
private  subject,  the  objects  are  any  gross  and  notorious 
misdemeanors,  riots,  batteries,  libels,  and  other  im- 
moralities of  an  atrocious  kind  ;  not  indeed  pecu- 
liarly tending  to  disturb  the  government,  but  which, 
on  account  of  their  magnitude  or  pernicious  example, 
deserve  the  most  public  animadversion.  This  form 
of  information  can  only  be  filed  by  leave  of  the  court  ; 
and,  for  the  purpose  of  obtaining  such  leave,  the  party 
aggrieved  moves  the  King's  Bench  Division  for  a  rule 
to  show  cause  why  a  criminal  information  should  not 
be  filed.  The  motion  must  be  supported  by  affidavits 
disclosing  all  the  material  facts  of  the  case  ;  and  the 
rule,  if  granted,  is  served  on  the  defendant,  according 
to  the  ordinary  course  in  the  case  of  ex  parte  motions. 

It  is  entirely  in  the  discretion  of  the  court  as  to 
whether  it  shall  grant  such  rule  or  not.  A  rule  will  not  be 
granted  except  in  the  case  of  offences  of  a  very  serious 
nature,  causing  public  harm  as  opposed  to  mere  private 
injury.  Nor  will  it  be  granted  where  such  procedure 
would  cause  undue  hardship  to  the  defendant,  as  by 
reason  of  his  being  in  poor  circumstances,  nor  where 
the  prosecutor  is  in  any  way  himself  blameworthy  in 
the  matter,  or  has  delayed  unreasonably  in  the  institu- 
tion of  the  proceedings.  The  most  usual  offences  in 
respect  of  which  rules  for  criminal  informations  are 
granted  are  libel,  offences  against  justice,  and  offences 
against  the  public  peace.  But,  in  tlic  case  of  libel,  it 
will  only  be  at  the  suit  of  persons  who  arc  in  some 
public  ofiice  or  position,  and  not  of  mere  private 
individuals. 
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When  a  rule  has  been  granted,  and  no  sufficient 
cause  has  been  shown  by  the  defendant  why  a  criminal 
information  should  not  be  filed,  the  rule  is  made 
absolute,  and  an  information  filed  accordingly. 

The  provisions  of  the  Indictments  Act,  1915,  apply 
to  criminal  informations,  and  the  form  thereof  will 
now  be : — 

The  King  v.  A.  B. 

In  the  High  Court  of  Justice,  King^s  Bench 

Division. 

Criminal  Information  filed  by  the  King's  Coroner 
and  Attorney. 

A.  B.  is  charged  with  the  following  offence  : — 

[followed  by  the  statement  of  offence  and  the  particulars 
of  offence,  as  in  the  case  of  indictments.] 

The  information  is  filed  at  the  Crown  Office ;  and  the 
prosecutor  is  required  to  enter  into  a  recognisance  to 
prosecute  it,  and  to  abide  by  such  orders  as  the  court 
shall  direct. 

Process  then  issues  to  compel  the  attendance  of  the 
defendant,  if  an  appearance  has  not  already  been 
entered  for  him  ;  and  the  case  is  then  heard  before 
a  Judge  of  the  King's  Bench  Division  and  a  jury,  or, 
in  special  cases,  at  bar  (p.  230),  in  the  same  manner 
as  on  an  indictment.  On  conviction  on  a  criminal 
information  for  an  indictable  offence,  an  appeal  lies 
to  the  Court  of  Criminal  Appeal. 

The  whole  procedure  on  criminal  information  is 
regulated  by  the  Crown  Office  Rules,  1906. 

If  the  verdict  be  for  the  Crown,  the  defendant  is 
afterwards  brought  up  for  judgment  before  the  High 
Court. 

There  can  be  no  doubt,  but  that  this  mode  of  prose- 
cution, by  information  (or  suggestion)  filed  by  the 
Attorney-General  or  by  the  Master  of  the  Crown  Office, 
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is  as  antient  as  the  Common  Law  itself.  For,  as  the 
King  was  bound  to  prosecute,  or  at  least  to  lend  the 
sanction  of  his  name  to  a  prosecutor,  whenever  a  grand 
jury  informed  him  upon  their  oaths  that  there  was  a 
sufficient  ground  for  instituting  a  criminal  suit,  so 
when  these,  his  immediate  officers,  were  otherwise 
sufficiently  assured  that  one  had  committed  a  gross 
misdemeanor,  either  personally  against  him  or  his 
government,  or  against  the  public  peace  and  good  order, 
they  were  at  Uberty,  without  waiting  for  any  further 
intelligence,  to  convey  that  information  to  tlie  court 
of  King's  Bench,  and  to  carry  on  the  prosecution  in  the 
name  of  the  Crown.  But  these  informations  are 
confined  to  misdemeanors  ;  for  whenever  any  felonious 
offence  is  charged,  the  law  requires  that  the  accusation 
be  warranted  by  the  oath  of  twelve  men,  before  the 
party  shall  be  put  to  answer  it.  And  as  to  those 
offences  in  which  informations  were  allowed  as  well  as 
indictments,  so  long  as  they  were  carried  on  in  a  legal 
and  regular  course  in  His  Majesty's  Court  of  King's 
Bench,  the  subject  had  no  reason  to  complain.  For 
the  same  notice  was  given,  the  same  process  was  issued, 
the  same  pleas  were  allowed,  the  same  trial  by  jury 
was  had,  the  same  judgment  was  given  by  the  same 
Judges,  as  if  the  prosecution  had  originally  been  by 
indictment.  But  when  the  jurisdiction  of  the  Court 
of  Star-Chamber  (the  members  of  which  were  the  sole 
judges  of  the  law,  the  fact,  and  the  penalty)  was 
extended,  and  when  informations  were  permitted  to 
be  brought  by  any  informer  upon  any  penal  statute, 
not  extending  to  life  or  member,  at  the  Assizes,  or 
before  the  Justices  of  the  Peace,  who  were  to  hear  and 
determine  the  same  according  to  their  own  discretion — 
then  indeed  the  legal  and  orderly  jurisdiction  of  tire 
court  of  King's  Bench  fell  into  disuse  and  oblivion  ; 
and  this  had  much  to  do  with  the  final  abolition  of 
the  Court  of  Star-Chamber  in  1640. 
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Upon  this  abolition,  the  old  common  law  authority 
of  the  court  of  King's  Bench,  as  the  custos  morum  of  the 
nation,  revived.  And  it  is  observable,  that,  in  the 
same  Act  of  Parliament  vv^hich  abolished  the  Court 
of  Star-Chamber  (16  Car.  I.,  c.  10,  s.  6),  a  conviction  by 
information  is  expressly  referred  to  as  a  legal  mode  of 
procedure.  It  is  true  that  Sir  Mattliew  Hale,  who 
presided  in  the  court  of  King's  Bench  soon  after  the 
time  of  such  revival,  is  said  to  have  been  no  friend  to 
this  method  of  prosecution  ;  but,  if  so,  the  reason  of 
his  dislike  was  probably  the  ill  use  which  the  Master 
of  the  Crown  Office  then  made  of  his  authority,  by 
permitting  the  subject  to  he  harassed  with  vexatious 
informations  whenever  applied  for  by  any  malicious 
or  revengeful  prosecutor,  and  not  any  doubt  of  their 
legality,  or  propriety  upon  urgent  occasions.  And  it 
was  the  oppressive  use  of  criminal  informations  which 
caused  the  passing  of  the  4  W.  &  M.  (1692)  c.  18,  which 
enacted,  that  tlie  Master  of  the  Crown  Office  should 
not  file  any  information  without  an  express  order 
from  the  court  of  King's  Bench  ;  and  that  every 
prosecutor,  permitted  to  promote  such  information, 
should  give  security  by  a  recognisance  to  prosecute 
the  same  with  effect,  and  to  pay  costs  to  the  defendant, 
in  case  of  his  acquittal  thereon,  unless  the  Judge  who 
tried  the  information  certified  that  there  was  reasonable 
cause  for  filing  it,  and  in  any  event,  to  pay  costs,  unless 
the  information  were  tried  within  a  year  after  issue 
joined.  But  the  Act  did  not  extend  to  any  other 
informations  than  those  which  were  exhibited  by  the 
Master  of  the  Crown  Office  ;  and,  consequently,  infor- 
mations at  the  suit  of  the  Crown,  filed  ex  officio  by  the 
Attorney-General,  are  nowise  restrained  thereby.  The 
term  '  information '  is  also  used,  as  we  have  seen 
(p.  266),  of  the  document  placed  before  a  Justice 
when  it  is  sought  to  obtain  a  summons  or  a  warrant 
against    an   offender.     There    are    also    certain    other 
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forms  of  informations,  such  as  informations  qui  tarn, 
in  which  a  common  informer  sues  for  the  pecuniary 
penalty  granted  by  certain  old  statutes  in  a  few  special 
cases,  and  informations  quo  warranto,  which  lie  against 
persons  who  have  usurped  or  intruded  in  some  office 
or  franchise.  These  are,  however,  though  of  a  criminal 
nature,  now  declared  to  be  civil  proceedings  ;  and,  as 
such,  do  not  fall  within  the  scope  of  our  present  inquiry. 


By  whom  criminal  proceedings  are  instituted. — 
Criminal  proceedings  are,  as  a  general  rule,  insti- 
tuted either  by  a  private  prosecutor,  that  is  to  say, 
the  person  who  has  been  himself  the  victim  of  the 
alleged  offence,  or  by  a  local  authority,  or  by  the 
police  ;  and  it  is  only  occasionally  that  the  Crown 
interferes  directly,  and  that  the  alleged  offender  is 
prosecuted  by  the  Treasury.  As  it  was  beheved  that 
offenders,  owing  to  this  fact,  occasionally  escaped 
the  legal  consequences  of  the  crimes  they  had  com- 
mitted, it  was  enacted,  by  the  Prosecution  of  Offences 
Act,  1879  (as  amended  by  the  Prosecution  of  Offences 
Act,  1908),  that  the  Secretary  of  State  should  appoint 
an  officer,  to  be  called  the  Director  of  Public  Prosecu- 
tions, whose  duty  it  should  be,  under  the  superintend- 
ence of  the  Attorney-General,  to  institute,  undertake, 
and  carry  on  such  criminal  proceedings  as  should  be 
prescribed  by  general  Regulations,  or,  in  any  special 
case,  such  as  might  be  directed  by  the  Attorney- 
General.  The  Regulations  made  under  this  Act 
prescribe  that  it  shall  be  the  duty  of  the  Director  of 
Public  Prosecutions  to  undertake  criminal  proceedings 
in  respect  of  all  offences  which  are  punishable  with 
death,  of  certain  specified  offences  of  a  public  nature, 
and,  generally,  whenever  it  appears  to  him  that  the 
offence  is  of  such  a  character,  either  in  itself  or  by 
reason  of  the  circumstances  attending  its  commission, 
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as  to  call  for  prosecution  in  the  public  interest,  or,  by 
reason  of  its  importance  or  difficulty,  to  require  his 
intervention  in  order  to  secure  the  due  prosecution 
of  the  offender. 

The  Director  may  also  take  action  in  cases  in  which 
the  refusal  or  failure  of  a  person  to  proceed  with  a 
prosecution,  appears  to  render  such  action  necessary 
in  the  interests  of  justice  ;  and  every  clerk  to  a  Justice 
or  police  court  is  required  to  transmit  to  him  a  copy  of 
the  information,  the  depositions,  and  other  documents 
connected  with  any  case  in  which  a  prosecution  in- 
stituted before  the  Justice  or  court  was  withdrawn, 
or  not  proceeded  with  in  a  reasonable  time.  Chief 
officers  of  police  in  whose  district  offences  are  com- 
mitted, or  are  alleged  to  have  been  committed,  of  such 
a  nature  as  to  appear  suitable  for  prosecution  by  the 
Director,  are  required  to  furnish  him  with  particulars 
thereof.  And  every  Justice  and  coroner,  who  receives 
notice  from  the  Director  of  Public  Prosecutions  that 
he  has  intervened  in  a  criminal  proceeding  before  such 
Justice  or  coroner,  is  also  required  to  transmit  to  the 
Director  such  documents  connected  with  the  proceeding 
as  he  is  required  by  law  to  deliver  to  the  proper  officer 
of  the  court  in  which  the  case  is  to  be  tried.  Nothing 
in  the  Acts  interferes  in  any  way  with  the  power  of 
any  private  person  to  institute,  or  carry  on,  any 
criminal  proceeding ;  but  the  Director  may,  if  he 
thinks  fit,  at  any  time,  undertake  the  conduct  of  the 
proceedings. 

The  Director  may  also,  either  on  his  own  initiative, 
or  on  request,  give  advice  and  assistance  to  Justices 
and  the  police,  or  to  private  prosecutors. 

In  1884,  the  Department  of  the  Director  of  Public 
Prosecutions  was  merged  in  that  of  the  Solicitor  to  the 
Treasury.  This  arrangement,  however,  was  discon- 
tinued by  the  Prosecution  of  Offences  Act,  1908;  and 
the  two  departments  were  again  separated.* 
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NOTE  ON  AUTHORITIES. 

[  With  regard  to  tJie  form  of  hidictments,  the  student  should  carefully 
study  the  Indictments  Act,  1915,  and  the  precedents  of  indictments  in 
the  appendix  thereto,  as  well  as  the  Rules  made  under  the  Act.  He 
may  also  refer  to  Archbold,  "  Criminal  Pleading  "  {2bth  edition), 
pp.  26—62,  and  to  Roome,  "  Indictments.'''' 

The  grand  jury  and  proceedings  before  that  body  may  be  studied  in 
Archbold,  op.  cit.,  pp.  67—78,  and  the  difficult  question  of  venue  in 
Archbold,  op.  cit.,  pp.  27-42. 

Coroners'  inquisitions  are  dealt  with  in  Archbold,  op.  cit., 
pp.  137-145. 

Criminal  informations  are  fully  discussed  in  Short  and  Mellor, 
"Practice  of  the  Crown  Office'"  {2nd  edition),  pp.  151—171,  and  in 
Archbold,  op.  cit.,  pp.  124-136.  Reference  may  also  be  made  to  the 
case  of  R.  v.  Labouchere  (1884)  12  Q.  B.  D.  320  ;  53  L.  J.  Q.  B.  362  ; 
50  L.  T.  177  ;  15  Cox,  C.  C.  15.] 
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CHAPTER  XXII. 

4.    PROCESS    UPON   AN   INDICTMENT. 


An  indictment  may  be  preferred  against  an  offender 
in  his  absence,  since,  were  he  present,  he  could  not  be 
heard  before  the  grand  jury  against  it.  After  indict- 
ment found,  the  offender,  if  in  custody  or  held  to  bail, 
is,  immediately  after  the  finding  or  as  soon  as  con- 
venience permits,  arraigned  thereon.  But  the  indict- 
ment cannot  be  tried  unless  he  appears,  according  to 
the  rule  of  justice  in  all  criminal  cases. 

Where  the  person  charged  is  not  in  custody,  or  does 
not  surrender  to  his  bail,  the  usual  process  for  securing 
his  appearance  is  by  a  Justice's  warrant,  under  the 
Indictable  Offences  Act,  1848,  which  enacts  that, 
where  an  indictment  has  been  found  in  any  court 
of  oyer  and  termmer,  general  gaol  dehvery,  or  General 
or  Quarter  Sessions  of  the  peace,  against  any  person 
then  at  large,  a  certificate  of  the  fact  may  be  granted  by 
the  proper  officer  to  the  prosecutor,  and  that,  upon 
production  of  such  certificate  to  any  Justice  of  the 
Peace  for  the  place  where  the  offence  is  alleged  in 
the  indictment  to  have  been  committed,  or  in  which 
the  person  indicted  is  or  is  suspected  to  be,  the  Justice 
shall  issue  a  warrant  for  his  apprehension,  and,  upon 
proof  that  he  is  the  person  named  in  the  indictment, 
shall  either  commit  him  for  trial,  or  admit  him  to  bail. 

If  the  offender  is  already  in  prison  for  any  other 
offence,  a  Justice,  upon  proof  thereof,  is  to  issue  his 
warrant   to   the  gaoler,   commanding  him   to   detain 
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such  prisoner  in  custody,  until  by  writ  of  habeas  corpus 
he  is  removed  therefrom,  for  the  purpose  of  being 
tried  upon  the  indictment ;  or  until  he  is  otherwise 
discharged  in  due  course  of  law.  In  certain  cases, 
however,  the  accused,  if  already  in  prison,  may  be 
removed,  for  the  purposes  of  the  trial,  even  without 
a  habeas  corpus  or  other  writ.  Where  the  accused 
is  in  the  custody  of  some  other  court,  he  may  be 
removed  by  a  writ  of  habeas  corpus,  and  brought  up 
to  plead  and  stand  his  trial. 

Another  method  of  securing  the  appearance  of  an 
accused  person  is,  by  means  of  a  bench  warrant.  This 
is  a  warrant  which  is  forthwith  issued  by  the  coiu-t 
before  which  the  accused  should  have  appeared, 
directing  him  to  be  arrested  and  brought  before  the 
court  to  answer  the  indictment.  At  Assizes,  it  is 
signed  by  the  judge,  and  at  Quarter  Sessions  by  two 
Justices.  It  is,  however,  only  granted,  as  a  rule, 
where  the  immediate  arrest  of  the  offender  is  necessary, 
either  because  it  is  shown  that  he  is  about  to  quit  the 
country,  or  for  other  sufficient  reason. 

In  cases  of  misdemeanor,  a  warrant  for  arrest  may 
be  granted  under  the  Bail  Bonds  Act,  1808,  by  a 
Judge  of  the  King's  Bench  Division  of  the  High  Court 
of  Justice. 

Lastly,  proceedings  may  be  taken  by  writ  of  capias  ; 
but  in  misdemeanors,  this  must  be  preceded,  in  the 
first  place,  by  a  writ  of  venire  facias,  addressed  to  the 
sheriff,  which  is  in  the  nature  of  a  summons,  to  cause 
the  party  to  appear,  and,  in  the  second  jDlace,  by  a  writ 
of  distringas,  whereby  distress  is  issued  on  his  property 
pending  his  appearance.  If  he  has  no  property,  the 
writ  of  capias  may  then  issue.  This  commands  the 
sheriff  to  take  the  accused  person  and  have  him  at 
the  next  Assizes.  And  if  he  cannot  be  taken  upon  the 
first,  a  second  and  a  third  writ  issue,  called  respectively 
an  alias  and  a  plvries.     But  this  form  of  procedure 
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is  now  very  rarely  adopted,  though  it  is  an  essential 
preliminary  where  it  is  proposed  to  proceed  to  the 
outlawry  of  the  accused  person. 

Outlawry  is  a  penalty  to  which  an  accused  person  is 
liable,  when  he  does  not  appear  to  answer  to  an  in- 
dictment, and  the  above  described  means  for  securing 
his  appearance  have  proved  ineffectual.  Proceedings 
in  outlawry  are  now  so  rare,  that  they  may  almost 
be  said  to  be  obsolete.  The  last  instance  was  in  1859, 
Outlawry  still,  however,  remains  an  integral  part  of 
the  criminal  law  ;  and  some  short  account  may  there- 
fore be  given  of  the  proceedings  consequent  thereon, 
which  are  regulated  by  the  Crown  Office  Rules,  1906. 

After  the  proper  writ  or  writs  have  issued  without 
effect,  the  offender  is  to  be  put  in  exigent ;  that  is, 
he  is  to  be  '  exacted  '  (proclaimed  or  required  to 
surrender)  at  five  successive  county  courts,  i.e.,  the 
old  courts  of  that  name  held  before  the  sheriff  ;  and 
a  writ  of  proclamation  is  also  to  be  issued.  If  he  is 
returned  quinto  exactus,  and  does  not  appear  at  the 
fifth  exaction  or  requisition,  then  he  is  adjudged  to  be 
outlawed,  or  put  out  of  the  protection  of  the  law  ;  so 
that  he  becomes  incapable  of  taking  the  benefit  of  it 
in  any  respect,  either  by  bringing  actions  or  otherwise. 
And  his  property  is  forfeited  to  the  Crown,  a  rule 
which  is  in  no  way  affected  by  the  Forfeiture  Act,  1870. 

Outlawry  for  treason  or  felony  amounts  to  a  con- 
viction of  the  offence,  as  much  as  if  the  offender  had 
been  found  guilty  thereof  by  a  jury  ;  outlawry  for  a 
misdemeanor  does  not  amount  to  a  conviction  for  the 
offence  itself,  but  only  for  the  contempt  in  not  appearing. 
In  a  proper  case,  proceedings  may  be  taken  to  reverse 
an  outlawry,  on  the  ground  of  error  or  otherwise. 

Even  though  an  offender  has  fled  the  country,  his 
arrest  may  be  effected  under  the  Fugitive  Offenders 
Act,  1881,  in  cases  where  he  is  in  a  British  possession, 
or  a  place  to  which  the  Foreign  Jurisdiction  Acts 
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apply.  Where  he  has  fled  to  a  foreign  country  to 
which  these  Acts  do  not  apply,  his  surrender  may  be 
obtained  under  the  extradition  treaty  in  force  with 
that  country,  or,  in  some  cases,  by  application  to  the 
government  of  that  country,  without  recourse  being 
had  to  extradition  proceedings.  The  procedure  to  be 
followed  is  regulated  by  the  terms  of  the  treaty  or 
the  requirements  of  the  foreign  government.  Persons 
whose  surrender  is  obtained  in  this  way  can  only  be 
tried  on  charges  arising  out  of  the  facts  in  respect  of 
which  their  surrender  was  obtained. 

After  an  indictment  has  been  found,  the  prosecutor 
or  the  defendant  may  apply  to  have  the  case  removed 
into  the  King's  Bench  Division.  This  is  done  by  means 
of  a  writ  of  certiorari  ;  and  we  have  already  considered 
(pp.  229-230)  the  cases  in  which  the  issue  of  such  a  writ 
will  be  granted.  The  proper  time  for  either  party  to 
apply  for  a  certiorari  is  either  before  the  indictment  has 
been  found,  or  immediately  it  has  been  found,  and 
before  issue  has  been  joined  thereon.  For,  unless 
some  special  cause  be  shown,  it  will  not  be  granted 
thereafter;  though,  in  a  few  very  special  cases,  the 
court  has  granted  a  certiorari  to  remove  an  indictment 
after  conviction  thereon  and  before  final  judgment. 
This,  however,  is  never  for  the  purpose  of  setting  aside 
a  verdict.  And,  after  judgment,  a  writ  will  only  be 
granted  for  the  purpose  of  carrying  the  judgment  into 
execution. 

A  certiorari  removing  the  proceedings  into  the  King's 
Bench  Division  is,  however,  demandal)le  as  of  right 
})y  the  Attorney-General  for  the  Crown,  and  by  a 
body  corporate  indicted  in  a  court  in  which  it  is  not 
authorised  to  apjjcar  ])y  a  solicitor. 

A  prosecutor  was  at  one  time  entitled  to  demand  a 
certiorari  as  a  matter  of  right ;  though  the  application  of 
a  defendant  has  always  been  dependent  on  the  discre- 
tion of  the  court.     But  now,  under  the  Crown  Office 
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Rules,  1906,  12-31,  no  certiorari  will  issue  at  the  in- 
stance of  the  prosecutor,  or  of  any  other  person  except 
the  Attorney-General,  without  motion  first  made  in  the 
King's  Bench  Division,  or  before  some  Judge  thereof, 
and  leave  obtained  in  the  same  manner  as  where 
application  is  made  on  the  part  of  the  defendant.  And 
moreover,  before  the  allowance  of  any  writ  of  certiorari, 
the  party  on  whose  behalf  it  is  applied  for,  must  enter 
into  a  recognisance,  before  a  Judge  of  the  High  Court, 
or  before  the  court  in  which  the  proceedings  sought  to 
be  removed  are  pending,  in  such  sum  and  with  such 
sureties  as  the  court  or  Judge  may  direct,  to  appear 
and  plead  to,  or  prosecute,  the  indictment  (as  the  case 
may  be),  and  proceed  to  trial  of  the  same.  But  no 
such  recognisance  is  required  from  the  prosecutor,  in 
the  case  of  an  indictment  found  at  Quarter  Sessions 
against  a  corporation. 

A  writ  of  certiorari,  when  issued  and  delivered  to 
the  inferior  court,  for  removing  any  record  or  other 
proceeding,  as  well  upon  indictment  as  otherwise, 
supersedes  the  jurisdiction  of  such  inferior  court,  and 
makes  all  subsequent  proceedings  therein  entirely 
erroneous  and  illegal ;  unless  indeed  the  record  is 
remanded  to  such  court,  to  be  there  tried  and 
determined. 

It  is  to  be  noted  that,  though  the  avowed  object  of 
the  writ  of  certiorari  is  to  remove  the  case  to  the 
King's  Bench  Division,  yet  that  tribunal  may,  in  the 
case  of  any  felony  or  misdemeanor  alleged  to  have 
been  committed  in  a  place  out  of  the  jurisdiction  of 
the  Central  Criminal  Court,  order  the  trial  to  be  held 
in  the  Central  Criminal  Court,  if  it  appear  expedient 
to  the  ends  of  justice  that  such  course  should  be 
taken.  And,  even  before  any  such  writ  has  been 
issued,  the  King's  Bench  Division  may,  in  a  like  case, 
where  the  accused  has  been  committed  or  held  to  bail, 
order  the  writ  to  be  directed  to  the  inferior  tribunal. 
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directing  the  removal  of  any  indictment  then  pending, 
or  that  may  thereafter  be  found  against  the  accused, 
into  the  Central  Criminal  Court.  When  a  certiorari 
is  delivered  to  any  court,  for  the  purpose  of  removing 
an  indictment  therefrom,  a  person  charged  thereby, 
who  is  then  in  prison,  must  not  be  discharged  by  such 
court,  but  must  remain  there  till  discharged  by  due 
course  of  law. 

There  may  also  be,  in  certain  circumstances,  a  post- 
ponement of  the  trial  to  the  next  Assize  or  Sessions. 
This  may  be  granted  at  the  instance  of  either  the 
prosecutor  or  the  defendant,  on  sufficient  ground  being 
shown  for  such  postponement,  such  as  the  illness  of 
the  prisoner  or  of  a  material  witness,  the  amendment 
of  an  indictment,  the  fact  that  the  prisoner  has  not 
had  time  to  prepare  his  defence,  and  the  like. 


NOTE  ON  AUTHORITIES. 

[The  procedure  on  non-appearance  of  an  accused  person  is  fully 

dealt  with  in  Archbold,  "  Criminal  Pleading  "  {25fh  edition),  pp.  78-86. 

As  to  outlaury,  see  Short  and    Jlellor,  '*  Practice    of  the    Crcnvn 

Office  "  {2nd  edition),  pp.  270-279. 
As  to  extradition,  see  Clarke,  "  Extradition.'''' 

As  to  certiorari,  see  ArchhoM,  "  Criminal  Pleading'"  {25th  edition), 
pp.  108-120. 
Short  awl  Mellor,"' Practice  of  the  Crown  Office  "  {2nd  edition), 
pp.  14-29. 
As  to  postponement  of  trial,  see  Archbold,  "  Criminal  Pleading" 
{26th  edition),  p.  101.] 
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CHAPTER  XXIII. 

5.    ARRAIGNMENT   AND    ITS   INCIDENTS. 


When  a  person  against  whom  a  true  bill  of  indictment 
is  found  appears  voluntarily  to  plead  thereto,  or  is 
brought  up  in  custody  to  answer  it,  he  is  immediately 
to  be  arraigned  thereon.  The  arraignment  is  nothing 
else  but  to  call  the  prisoner  to  the  bar  of  the  court, 
to  read  over  the  indictment,  or  the  material  parts 
thereof,  and  ask  the  prisoner  whether  he  is  guilty  or 
not  guilty.  The  prisoner  is  to  be  called  to  the  bar 
by  his  name  ;  and  it  is  laid  down  in  our  antient  books, 
that,  even  under  an  indictment  of  the  highest  nature, 
he  must  be  brought  to  the  bar,  without  irons  or  any 
matter  of  shackles  or  bonds,  unless  there  be  reason  to 
believe  that  he  will  attempt  to  escape  or  be  guilty 
of  violence,  in  which  case  he  may  be  secured  with 
irons.  And  in  such  event,  he  may  be  kept  in  irons 
during  the  trial,  even  when  giving  evidence  on  his 
own  behaK. 

When  the  prisoner  was  brought  to  the  bar,  he  used 
to  be  called  upon  by  name  to  hold  up  his  hand,  the 
more  completely  to  identify  him  on  his  own  admission 
as  the  person  named  in  the  indictment,  or,  possibly, 
to  see  if  he  had  previously  been  branded  as  a  felon  ; 
but  this  procedure,  which  was  never  essential,  is  not 
now  practised.  The  substance  of  the  indictment  is 
then  read  to  him  distinctly,  that  he  may  fully  under- 
stand the  charge  ;  after  which  he  is  asked,  whether 
he  be  guilty  of  the  crime  whereof  he  stands  indicted, 
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or  not  guilty.  Whenever  any  indictment  has  been 
transmitted  or  removed  to  the  Central  Criminal  Court, 
the  person  charged  must  be  arraigned,  in  the  same 
manner  in  all  respects  as  if  the  offence  had  been  com- 
mitted within  the  jurisdiction  of  that  court,  and  the 
indictment  had  been  originally  returned  there. 

When  a  criminal  is  arraigned,  he  either  stands 
mute,  or  confesses  the  fact ;  or  else  he  pleads  to  the 
indictment.  • 


Standing  Mute. 

Regularly,  a  prisoner  is  said  to  stand  mute,  when, 
being  arraigned,  he  either  makes  no  answer  at  all,  or 
answers  foreign  to  the  purpose,  or  with  such  matter  as 
is  not  allowable,  and  will  not  answer  otherwise.  In 
the  first  case,  the  rule  of  the  antient  law  was,  that  a 
jury  was  to  be  impanelled  to  inquire  whether  the 
prisoner  stood  mute  '  of  malice,'  or  was  mute  '  by  the 
visitation  of  God,'  i.e.,  dumb.  If  the  latter  appeared 
to  be  the  case,  the  judges  were  to  proceed  to  the  trial 
as  if  he  had  pleaded  not  guilty  ;  but  if  he  was  found 
to  be  mute  of  malice,  then,  in  treason,  and  in  all  mis- 
demeanors, and  in  petty  larcenies,  it  was  held,  that 
standing  mute  was  equivalent  to  conviction.  But  upon 
indictment  for  any  other  felony,  the  prisoner,  after 
warning,  and  a  respite  of  a  few  hours,  was  subject, 
either  by  the  Common  Law.  or  else  by  the  Statute  of 
Westminster  the  First  (3  Edw.  I.  (1275)  c.  12),  to  the 
barbarous  sentence  of  peine  forte  et  dure.  That  is  to 
say,  he  was  remanded  to  prison  and  put  into  a  low 
dark  chamber,  and  there  laid  on  his  back  on  the  bare 
floor  naked,  unless  where  decency  forbade  ;  there  was 
placed  upon  his  body  as  great  a  weight  of  iron  as  he 
could  bear,  and  more  ;  and  he  had  no  sustenance,  save 
only  on  the  first  day  three  morsels  of  the  worst  bread, 
and  on  the  second  day  three  draughts  of  standing 


CHAP.  XXIII. — ARRAIGNMENT  AND  ITS  INCIDENTS.      823 

water  that  should  be  nearest  to  the  prison  door  ;  and 
in  this  situation,  and  with  such  alternate  daily  diet, 
he  continued  till  he  died,  or  (as  antiently  the  judgment 
ran)  till  he  answered.  A  refusal  to  plead  was,  in  later 
times,  usually  for  the  purpose  of  avoiding  the  forfeiture 
which  followed  upon  a  conviction  for  felony  ;  but  the 
practice  undoubtedly  originated  in  the  fact  that  a 
prisoner  could  not  be  compelled  to  "  put  himself  upon 
"  a  jury,"  because,  by  the  antient  law,  he  was  entitled 
to  clear  himself  by  ordeal  or  trial  by  battle.  These 
barbarous  processes  fell  into  decay  towards  the  end  of 
the  thirteenth  century.  But  no  statute,  until  quite 
modern  times,  made  trial  by  jury  in  criminal  cases 
compulsory  ;  and,  consequently,  there  was  no  regular 
means  of  compelling  a  recalcitrant  prisoner  to  submit 
to  it. 

Now,  however,  if  any  person,  being  arraigned  upon, 
or  charged  with,  any  indictment  or  information  for 
any  offence,  stands  mute  of  malice,  a  question  which 
must  still  be  determined  by  a  jury,  or  will  not  answer 
directly  to  the  indictment  or  information,  it  is  lawful 
for  the  court  to  order  the  proper  officer  to  enter  a  plea 
of  '  not  guilty  '  on  behalf  of  the  accused  ;  and  the  plea 
so  entered  is  to  have  the  same  force  and  effect,  as  if  it 
had  been  actually  pleaded  by  the  accused. 

When  there  is  reason  to  doubt,  however,  whether  the 
prisoner  is  sane,  a  jury,  consisting  of  any  twelve  persons 
who  may  happen  to  be  present,  should  be  charged  to 
inquire  whether  he  is  sane  or  not.  Upon  this  issue,  the 
question  will  be,  whether  he  has  intellect  enough  to 
plead  and  to  comprehend  the  course  of  the  proceedings. 
If  the  jury  find  in  the  affirmative,  the  plea  of  not 
guilty  may  be  entered,  and  the  trial  will  proceed. 
But  if  in  the  negative,  the  provision  of  the  Criminal 
Lunatics  Act,  1800,  is  then  applicable  ;  by  which  it  is 
enacted  (s.  2),  that  insane  persons  indicted  for  any 
offence,  and  on  their  arraignment  found  to  be  insane 
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by  a  jury  lawfully  impanelled  for  that  purpose,  so  that 
they  cannot  be  tried  upon  the  indictment,  shall  be 
ordered  by  the  court  to  be  kept  in  strict  custody  till 
the  royal  pleasure  be  known. 

Deaf  and  dumb  persons  may  be  tried,  provided  they 
are  sane  and  can  read  or  write,  or  be  made  to  under- 
stand by  means  of  signs.  But  it  is  necessary  before 
proceeding  with  the  trial  of  such  persons,  that  their 
capacity  for  understanding  the  nature  of  the  charge 
and  the  course  of  the  proceedings  should  be  ascer- 
tained. 

Confession. 

The  other  incident  to  arraignments,  exclusive  of 
the  plea,  is  the  prisoner's  confession  of  the  indictment. 
Upon  a  simple  and  plain  confession,  the  court  has 
nothing  to  do  but  to  award  judgment ;  but  the  court, 
in  capital  cases,  is  usually  very  averse  from  receiving 
and  recording  such  confession,  and  generally  advises 
the  prisoner  to  retract  it  and  plead  to  the  indictment. 

It  will  be  remembered  that,  on  indictments  for  certain 
offences,  it  is  open  to  a  jury  to  convict  of  a  different 
offence,  if  they  so  think  fit,  e.g.,  on  an  indictment  for 
rape  to  convict  of  indecent  assault,  or  on  an  indict- 
ment for  robberj'^  to  convict  of  an  assault  with  intent 
to  rob.  The  Criminal  Justice  Administration  Act, 
1914,  s.  39,  provides,  in  respect  of  such  charges,  that, 
where  a  prisoner  can  lawfully  be  convicted  on  an 
indictment  of  some  offence  not  charged  in  the  indict- 
ment, he  may  plead  not  guilty  of  the  offence  charged, 
but  guilty  of  the  offence  which  may  be  substituted  for 
the  offence  charged. 

And,  where  there  is  more  than  one  count  in  an 
indictment,  the  prisoner  may  plead  guilty  of  some  of 
the  offences  charged  and  not  guilty  of  others. 

Such  substituted  or  partial  pleas  may  be  accepted 
or  refused  by  the  prosecution.     If  accepted,  and,  in 
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the  opinion  of  the  presiding  judge,  the  ends  of  justice 
will  be  served  by  the  acceptance  of  such  plea,  the 
case  is  dealt  with  as  though  the  prisoner  had  been 
indicted  on  such  charge  only,  and  had  pleaded  guilty 
thereto. 


NOTE  ON  AUTHORITIEti. 

[This  subject  may  be  further  studied  in  : — 

Archbold,  "  Criminal  Pleading  "  {25th  edition),  x>P-  163-169.] 
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CHAPTER  XXIV. 

6,    PLEA   AND    ISSUE. 


We  must  now  consider  the  plea  of  the  accused, 
or  the  matter  alleged  by  him  by  way  of  defence  on 
his  arraignment. 

We  must,  however,  first  notice  a  course  which 
may  be  taken  by  the  accused,  which  does  not  amount 
to  a  plea.  This  is  a  motion  to  quash  the  indictment. 
We  have  already  seen  that,  under  the  old  practice, 
it  might  frequently  happen  that  an  indictment  would 
be  quashed  for  some  defect  or  insufficiency.  The 
wide  powers  of  amendment  given  by  section  5  of  the 
Indictments  Act,  1915,  will  now  generally  be  sufficient 
to  meet  any  objection  to  an  indictment,  on  the  ground 
of  any  defect  or  omission  in  its  drafting.  But  when 
it  is  made  clear  that  an  indictment  has  been  found 
without  jurisdiction,  or  has  a  substantial  defect 
which  cannot,  in  the  opinion  of  the  Court,  properly 
be  cured  by  amendment,  the  Court  will  quash  it  on 
motion  being  made  in  that  behalf.  In  a  doubtful 
case,  however,  the  Court  will  leave  the  matter  to  be 
argued  on  a  demurrer,  or,  in  the  event  of  conviction, 
by  motion  in  arrest  of  judgment,  or  by  appeal  to 
the  Court  of  Criminal  Appeal.  A  motion  to  quash 
the  indictment  should  be  made  before  the  defendant 
pleads  to  the  indictment ;  but  such  motions  have  been 
admitted  after  plea,  and  oven  after  tlie  close  of  the 
case  for  the  prosecution. 

The    ordinary    plea    to    an    indictment    is,    simply, 
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that  of  '  Not  Guilty,'  which  is  known  as  '  pleading 
the  general  issue.'  But  there  are  certain  special 
pleas  which  an  accused  person  may  advance.  Special 
pleas  must  be  in  writing,  and  are  of  three  kinds, 
namely,  (1)  a  plea  to  the  jurisdiction ;  (2)  a  demurrer  ; 
and  (3)  a  special  plea  in  bar. 

1.  A  plea  to  the  jurisdiction  raises  an  objection  to 
the  jurisdiction  of  the  court  to  take  cognisance  of 
the  offence  ;  as  if  a  man  be  indicted  for  treason  at 
the  Quarter  Sessions.  But  a  formal  plea  to  the  juris- 
diction is  of  rare  occurrence  ;  the  defendant  being 
able  to  raise  this  question  in  other  ways.  Thus,  in 
the  case  of  R.  v.  Jameson  [1896]  2  Q.  B.  425,  objections 
on  the  ground  of  want  of  jurisdiction  were  taken 
on  motion  to  quash  the  indictment,  and,  when  this 
failed,  on  the  general  plea  of  '  Not  Guilty.' 

The  form  of  a  plea  to  the  jurisdiction  is  as  follows  : — 

The  King  v.  A.  B. 

Central  Criminal  Court. 

A.  B.  says  that  the  court  ought  not  to  take 
cognisance  of  the  indictment  against  him  because 
(stating  the  ground  of  the  plea). 

To  this  the  Crown  joins  issue  by  a  replication  in 
the  following  form  : — 

The  King  v.  k.  B. 

Central  Criminal  Court. 

H.  A.  (the  clerk  of  the  court)  joins  issue  on 
behalf  of  the  King. 

2.  A  demurrer. — When  the  facts  as  alleged  in  the 
indictment  are  allowed  to  be  true,  but  the  person 
accused  takes  exception  to  the  sufficiency  of  the 
charge  on  the  face  of  it,  he  may  object  to  the  indict- 
ment by  way  of  demurrer. 
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The  form  of  a  demurrer  is  as  follows  : — 

The  King  v.  A.  B. 

Central  Criminal  Court. 

A.  B.  says  that  the  indictment  is  not  sufficient 
in  law,  and  that  he  is  not  bound  by  law  to  answer 
it. 
Issue  is  then  joined  by  the  Crown  as  follows  : — 

The  Kjng  v.  A.  B. 

Central  Criminal  Court. 

H.  A.    (the  clerk  of  the  court)  joins   issue   on 
behalf  of  the  King. 

The  proper  time  for  a  demurrer  is  before  plea; 
but  the  court  may  allow  a  plea  to  be  withdrawn  in 
order  that  the  defendant  may  demur.  If,  on  demurrer, 
the  point  of  law  be  adjudged  for  the  defendant,  he 
is  discharged  ;  and  on  the  other  hand,  if  the  judgment 
be  against  the  defendant,  such  judgment  for  the 
Crown  is  final,  though  the  court  appears  to  have 
the  power  to  permit  him  then  to  plead  to  the  indict- 
ment, if  it  thinks  proper.  But,  owing  chiefly  to 
the  power  which  the  defendant  has  of  urging  sub- 
stantial objections  to  the  indictment  by  motion  to 
quash  before  plea,  or  upon  the  general  issue  of  not 
guilty,  or  by  motion  in  arrest  of  judgment,  demurrers 
have  for  some  time  past  been  seldom  used  ;  though 
occasionally,  e.g.,  where  the  matter  of  objection  would 
be  cured  by  an  adverse  verdict,  a  demurrer  was 
put  in.  And  now  the  wide  powers  of  amendment 
under  the  Indictments  Act,  1915,  have,  combined 
with  the  above  reasons,  made  demurrers  in  practice 
obsolete. 

The  same  may  be  said  of  a  plea  which  formerly 
existed  known  as  a  qilea  of  abatement,  which  pleaded 
some   formal   defect   in   an   indictment,    such    as   the 
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misnomer  of  a  defendant  or  other  person  mentioned 
in  the  indictment.  Even  before  the  Act  of  1915, 
this  form  of  plea  had  been  rendered  of  no  avail  by 
reason  of  the  powers  of  amendment  possessed  by 
the  court. 

3.  A  special  plea  in  bar. — This  is  a  substantial 
plea,  and  goes  to  the  merits  of  the  indictment,  and 
gives  a  reason  why  the  prisoner  ought  to  be  discharged 
from  the  prosecution.  Pleas  in  bar  are  principally  of 
three  kinds  :  a  former  acquittal,  a  former  conviction, 
or  a  pardon. 

(i)  The  plea  of  a  former  acquittal  {autrefois  acquit) 
is  grounded  on  this  universal  maxim  of  the  Common 
Law  :  that  no  man  is  to  be  brought  into  jeopardy 
more  than  once  for  the  same  offence.  Hence,  when 
a  man  has  already  been  found  not  guilty  upon  an 
indictment  or  other  prosecution,  before  any  court 
having  a  competent  jurisdiction  over  the  offence, 
whether  in  this  country  or  elsewhere,  he  may  plead 
such  acquittal  in  bar  of  any  subsequent  accusation  for 
the  same  crime.  This,  however,  applies  only  to  an 
acquittal  by  verdict  of  a  petty  jury,  or  by  the  judgment 
of  a  court  of  summary  jurisdiction  or  other  competent 
court ;  and,  therefore,  if  a  man  be  committed  to 
take  his  trial  for  a  crime  at  some  particular  Assizes 
or  Sessions,  whereat  no  bill  is  preferred  against  him, 
he  is  still  Uable  to  be  indicted,  at  a  subsequent  Assizes 
or  Sessions,  for  the  same  crime.  And,  even  if  the 
bill  against  him  be  thrown  out  by  the  grand  jury,  or 
if  the  petty  jury  having  him  in  charge  be  discharged 
by  the  judge  before  verdict,  he  is,  in  either  case,  hable 
to  be  indicted  again.  The  doctrine,  moreover,  does 
not  apply  where  the  first  indictment  has  been  quashed 
by  reason  of  some  defect,  since,  in  all  these  cases, 
the  defendant  has  never  been  legally  in  jeopardy. 

In   general,    the    charge    on    which    the    defendant 
was  before  acquitted  must  be  either  identical  with. 
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or  one  in  respect  of  which  he  might  have  been  con- 
victed of,  the  oSence  subsequently  charged.  Thus, 
an  acquittal  on  an  indictment  for  murder  is  a  bar 
to  a  subsequent  indictment  for  manslaughter  in 
respect  of  the  same  act ;  for,  on  the  indictment  for 
murder,  the  jury  might  have  found  a  verdict  of  man- 
slaughter. And  so,  in  all  the  cases  in  which  a  jury 
is  empowered  to  convict  of  some  offence  other  than 
that  charged  in  the  indictment,  e.g.,  of  indecent  assault 
on  an  indictment  for  rape.  So  also,  an  acquittal  of 
any  offence  is  a  bar  to  a  subsequent  indictment  for 
attempting  to  commit  the  same  offence.  An  acquittal 
upon  an  indictment  for  burglary  and  larceny  may 
be  pleaded  on  a  subsequent  mdictment  for  larceny 
only  ;  but  an  acquittal  on  an  indictment  for  burglary 
with  intent  to  commit  larceny  is  no  bar  to  a  sub- 
sequent indictment  for  larceny,  for  the  accused  person 
was  never  in  peril  of  conviction  for  this  offence.  The 
test  in  every  such  case  is,  whether  the  accused  might 
on  the  previous  indictment  have  been  convicted  of  the 
offence  with  which  he  is  later  charged. 

But  the  doctrine  goes  even  further  than  this  ;  for, 
where  an  acquittal  on  the  first  charge  necessarily 
involves  an  acquittal  on  the  second  charge,  even 
though  the  accused  could  not  have  been  found  guilty 
of  the  second  charge  on  the  former  indictment,  this 
will  operate  as  a  bar  to  the  subsequent  proceedings. 
Thus,  an  acquittal  on  a  charge  of  manslaughter  is 
a  bar  to  a  subsequent  charge  of  murder  in  respect 
of  the  same  act  ;  and  this  even  though  further 
incriminating  evidence  may  have  been  brought  to 
light  since  the  former  trial.  And,  generally,  a  person 
who  has  been  acquitted  of  any  offence,  cannot  sub- 
sequently be  charged  with  an  aggravated  form  of 
the  same  offence  on  the  same  facts.  This  does  not, 
however,  apply  in  cases  where  the  subsequent  charge 
is  murder  or  manslaughter,  and  the  previous  charge 
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was  one  preferred  before  the  death,  of  assault, 
attempted  murder,  or  the  like;  for,  in  such  case,  the 
later  charge  would  be  based  on  a  new  fact,  viz.,  the 
death  of  the  person  assaulted. 

If  a  man  be  indicted  as  accessory,  and  acquitted, 
that  acquittal  will  be  no  bar  to  an  indictment 
as  principal  In  the  converse  case,  an  acquittal  as 
principal  is  no  bar  to  a  subsequent  indictment  as 
an  accessory  after  the  fact  ;  but,  since  the  Accessories 
and  Abettors  Act,  1861,  this  rule  does  not  apply  to 
a  subsequent  indictment  as  an  accessory  before  the 
fact,  which  appears  to  be  barred  by  a  previous  acquittal 
as  a  principal. 

The  form  of  a  plea  of  autrefois  acquit  is  as  follows  : — 

The  King  v.  A.  B. 

Central  Criminal  Court. 

A.  B.  says  that  the  King  ought  not  to  prosecute 
the  indictment  against  him,  because  he  has  been 
lawfully  acquitted  of  the  offence  charged  therein. 

If  a  defendant  makes  this  plea  of  autrefois  acquit, 
a  jury  is  sworn  to  try  the  issue  raised  thereby.  The 
defendant  must  be  prepared  with  evidence  in  support 
of  his  plea,  the  onus  of  proving  which  Hes  upon  him. 
If  the  jury  find  in  favour  of  the  defendant,  he  is 
entitled  to  his  discharge.  If  they  find  against  him, 
he  is,  in  a  case  of  felony,  allowed  to  '  plead  over,' 
that  is,  withdraw  his  special  plea,  and  plead  not 
guilty  to  the  indictment.  In  cases  of  misdemeanor, 
the  judgment  is  final,  though  in  its  discretion  the 
court  may  grant  the  defendant  the  same  privilege 
as  he  has  in  the  case  of  felony. 

(ii)  The  plea  of  a  former  conviction  {autrefois 
convict)  for  the  same  offence,  is  also  a  good  plea  in 
bar  to  an  indictment.  And  this  depends  upon  the 
same  principles  as  apply  in  the  case  of  the  plea  of 
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autrefois  acquit,  viz.  that  no  man  ought  to  be  twice 
brought  into  danger  for  one  and  the  same  offence  ; 
and  it  is  governed,  in  general,  by  the  same  rules. 
This  principle  is  also  specifically  recognised  by 
section  33  of  the  Interpretation  Act,  1889,  which 
provides  that,  where  an  act  or  omission  constitutes 
an  offence  under  two  or  more  Acts,  or  both  under  an 
Act  and  at  the  Common  Law,  the  offender  shall  not 
be  liable  to  be  punished  twice  for  the  same  offence. 

The  plea  is  in  the  same  form  as  in  the  case  of  a 
plea  of  autrefois  acquit,  with  the  substitution  of  the 
word  '  convicted  '  for  the  word  '  acquitted.' 

In  cases  where  the  former  conviction  was  for  a 
capital  offence,  and  had  been  followed  by  sentence 
of  death,  it  was  formerly  usual  to  j)i^it  in  a  plea  of 
a  former  attainder  {autrefois  attaint),  instead  of  a 
plea  of  autrefois  convict.  This  plea  was  at  one  time 
of  wider  application  than  a  plea  of  autrefois  convict 
simply  ;  for  it  might  have  been  pleaded  where  a 
man,  after  being  attainted  of  one  felony,  was  after- 
wards indicted  for  any  other  offence.  But  attainder 
for  treason  and  felony  (except  in  the  case  of  out- 
lawry) was  abolished  by  the  Forfeiture  Act,  1870  ; 
since  which  date,  the  plea  of  autrefois  attaint  has  been 
obsolete. 

(iii)  Lastly,  a  pardon  may  be  pleaded  in  bar  of 
the  indictment,  as  well  as  at  a  later  stage  ;  as  at 
once  destroying  its  end  and  purpose,  by  remitting 
that  punishment  which  the  prosecution  is  calculated 
to  inflict.  In  capital  offences,  there  was  formerly 
one  advantage  that  used  to  attend  pleading  a  pardon 
in  Ijar,  or  in  arrest  of  judgment,  before  sentence  was 
passed,  wliich  gave  it  by  much  the  preference  to 
pleading  it  after  sentence  or  attainder.  This  was, 
that,  by  stopping  the  judgment,  it  stopped  the 
attainder,  and  prevented  that  cf)iTuption  of  blood, 
which  used  to  follow  in  certain  cases  on  conviction. 
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and  which  could  not  afterwards  be  purged  except  by 
Act  of  Parliament.  But  there  is  now,  as  has  been 
formerly  said,  no  such  thing  as  corruption  of  blood 
on  conviction  ;  and  as  a  pardon  is  pleadable  (accord- 
ing to  the  period  at  which  it  is  obtained)  not  only 
in  bar  of  the  indictment,  but,  after  verdict,  in  arrest 
of  judgment,  or,  after  judgment,  in  bar  of  execution, 
the  further  consideration  of  pardons  will  be  reserved 
to  a  subsequent  chapter  (p.  459).  A  pardon,  granted 
before  plea,  other  than  a  pardon  by  statute,  must,  how- 
ever, be  specially  pleaded  ;  otherwise  the  defendant 
will  be  taken  to  have  waived  his  right  to  this  plea. 

The  general  issue,  that  is  to  say,  the  plea  of  not 
guilty,  remains  therefore  to  be  considered.  The 
effect  of  this  is,  that,  on  the  one  hand,  it  puts  the 
prosecutor  to  the  proof  of  every  material  fact  he  has 
alleged,  and,  on  the  other,  it  entitles  the  defendant  to 
avail  himself  of  every  ground  of  defence,  as  amply 
as  if  he  had  pleaded  it  in  a  specific  form  :  so  that 
this  is,  in  every  respect,  the  most  advantageous  plea 
for  the  prisoner.  This  is  the  proper  plea,  wherever 
the  prisoner  means  either  to  deny  or  to  justify  the 
charge  in  the  indictment.  Except  in  cases  of  libel, 
there  is  no  special  plea  of  justification.  Thus,  on 
an  indictment  for  murder,  a  man  does  not  plead 
that  the  killing  was  in  his  own  defence,  against  a 
robber ;  but  he  must  plead  the  general  issue,  not 
guilty,  and  give  this  special  matter  in  evidence.  For, 
besides  that  such  pleas  do  in  effect  amount  to  the 
general  issue,  since,  if  true,  the  prisoner  is  most  clearly 
not  guilty,  the  charge  of  a  felonious  intent  is  the 
point  and  very  gist  of  the  indictment,  and  must  be 
answered  directly  by  the  general  negative,  not  guilty. 
But,  in  the  case  of  a  prosecution  for  libel,  the  accused 
may,  in  addition  to  the  plea  of  not  guilty,  plead  that 
the  alleged  libel  was  true,  and  that  it  was  for  the 
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benefit  of  the  public  tliat  it  should  be  published. 
For  this  purpose  a  written  plea  of  justification  is 
filed,  in  accordance  with  the  provisions  of  section  6 
of  the  Libel  Act,  1843. 

By  the  plea  of  7iot  guilty,  the  prisoner  puts  himself 
upon  his  trial  by  jury,  which  brings  the  parties  to 
issue  ;  and  then  they  proceed,  as  soon  as  conveniently 
may  be,  to  the  trial,  the  manner  of  which  will  be 
considered  at  large  in  the  next  chapter. 

At  this  stage  of  the  proceedings,  as  before  plea, 
either  party  may  apply  for  a  postponement  of  the 
trial.  The  court  may  require  the  application  to  be 
supported  by  affidavit,  and  the  grounds  fully  stated. 
The  usual  grounds  upon  which  such  an  application 
will  be  granted  have  already  been  stated  (p.  320). 
If  the  application  is  granted,  the  prisoner  may  either 
be  detained  in  custody  or  released  on  bail. 

We  may  also  mention  here  two  courses  which  may, 
in  proper  cases,  be  taken  by  the  Crown,  where  it  is 
not  desired  to  proceed  further  with  the  prosecution 
of  the  accused  person. 

The  first  of  these  is  the  entry  of  a  nolle  prosequi, 
which  can  only  be  done  by  leave  of  the  Attorney- 
General.  This  has  the  effect  of  staying  all  proceed- 
ings upon  the  indictment  in  respect  of  the  prisoner 
to  whom  it  refers.  The  usual  occasions  for  granting 
a  nolle  prosequi  are  where,  in  cases  of  misdemeanor, 
a  civil  action  is  pending  relating  to  the  same  matter, 
or  where  the  indictment  is  not  sustainable,  or  where 
for  any  reason  it  appears  to  be  in  the  interests  of 
justice  that  the  case  should  not  be  further  jiroceedcd 
with.  Where  several  persons  are  jointly  indicted, 
u  nolle  prosequi  may  be  entered  against  one  or  more 
of  them,  and  the  prosecution  of  the  remainder  be 
continued. 

The  other  course  is  that  of  offering  no  evidence 
against  the  accused  person,   which   may  be  adopted 
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by  the  prosecution  in  suitable  cases.  This  is,  how- 
ever, not  done  until  after  a  jury  has  been  sworn  for 
the  trial,  whereupon  the  prisoner  will  be  acquitted 
by  them  without  the  hearing  of  any  evidence.  This 
course,  also,  may  be  pursued  in  regard  to  one  or  more 
of  several  defendants,  or  in  respect  to  some  only  of 
the  charges  preferred  against  them. 
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CHAPTER  XXV. 

7.    TRIAL. 


Trial  by  jury  has,  for  so  many  centuries,  been 
looked  upon  by  Englishmen  as  the  one  proper  method 
of  deciding  serious  criminal  charges,  that  it  is  by 
many  people  assumed  to  have  been  the  oldest  method 
practised  in  this  country.  Moreover,  its  introduction 
has  been  carried  back  into  remote  antiquity,  and 
attributed  to  various  Kings  or  heroes,  of  whom  King 
Alfred  is,  perhaps,  the  least  mythical.  It  is,  however, 
now  known,  that  trial  of  criminal  charges  by  a  jury 
did  not  become  universal,  or  even  common,  in  England, 
until  the  late  thirteenth  century;  and  the  cause  of 
its  introduction  is  also  well  known,  even  though  the 
precise  date  of  it  is  still  doubtful.  Probably,  the 
popular  belief  is  due  largely  to  the  fact,  that  trial 
by  jury  in  criminal  cases  was  not  introduced  by  any 
statute,  or  even  royal  ordinance,  nor  yet  by  any 
definite  resolution  of  the  courts,  but  gradually  made 
its  way  as  the  best  solution  of  a  practical  difficulty. 
It  seems  to  have  been  alluded  to  for  the  first  time  in 
an  Act  of  Parliament  in  1351  (25  Edw.  III.,  st.  V.,  c.  3), 
which  speaks  of  a  '  jury  of  deliverance  '  ;  and  the 
framers  of  this  statute  evidently  regarded  it  as  an 
already  established  institution. 

Criminal  law,  or,  at  any  rate,  criminal  procedure, 
in  the  present  sense  of  the  term,  seems  to  have  begun 
with  the  institution  of  the  grand  jury,  previously 
alluded   to  (pp.  284-287).     For   though,   long    before 
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the  introduction  of  that  institution  by  the  Assize  of 
Clarendon  in  1166,  the  Crown  had  established  the 
right  to  regard  certain  specially  serious  offences  (such 
as  murder,  robbery,  theft,  harbouring  of  fugitives, 
&c.)  as  breaches  of  the  'King's  Peace,'  not  merely  as 
wrongs  left  to  be  remedied  by  the  vengeance  of  the 
injured  party  or  his  relatives,  yet  it  was  only  by 
the  reforms  of  1166,  that  any  regular  procedure  for 
enforcing  the  Crown's  rights  in  this  respect  was  set 
up.  Previously  to  that  date,  it  had  probably  been 
the  sheriff's  business,  after  raising  the  '  hue  and  cry,' 
to  seize  and  execute  the  persons  guilty  of  these 
serious  offences,  and  appropriate  their  chattels  to  the 
King's  use. 

Moreover,  even  the  establishment  of  the  grand 
jury  did  not  introduce  a  new  procedure  for  the  trial 
of  such  offenders  ;  for,  as  we  have  seen  (pp.  283-287), 
the  function  of  the  grand  jury  was,  and  still  is,  merely 
that  of  accusation  ('  the  jurors  for  our  Lord  the  King 
present,''  &c.).  But,  if  we  look  a  little  further  down 
the  Assize  of  Clarendon,  we  shall  find  some  traces 
of  the  views  held  by  the  royal  advisers  as  to  the 
course  to  be  adopted  after  the  grand  jury  had  done 
its  duty  by  indicting  (or  accusing)  the  alleged 
delinquent.  In  clause  2,  it  is  provided  that  persons 
so  accused  shall  go  to  the  'judgment  of  water'  {i.e., 
the  ordeal),  and  shall  not,  unless  claimed  by  their 
lords  who  are  willing  to  give  pledges  for  them  (clause  3), 
be  entitled  to  their  'law' — i.e.,  to  clear  themselves 
by  the  oaths  of  their  kindred.  Of  course  it  was 
unthinkable  that  they  should  be  allowed  to  offer 
battle  to  their  accusers.  These  three  processes — 
ordeal,  oath,  battle — were  the  modes  of  trial  then  in 
use  when  the  accuser  was  merely  a  private  person. 

Ordeal  was  the  most  antient  of  these  modes  of 
trial,  and  was  of  two  sorts,  either  ^ire-ordeal,  or  icaier- 
ordeal  ;     the    former    being    confined    to    persons    of 
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higher  rank,  the  latter  to  the  common  people.  Both 
might  be  performed  by  deputy  ;  but  the  principal 
was  to  answer  for  the  success  or  failure  of  tlie  trial. 
Fire-ordeal  was  performed  either  by  taking  up  in 
the  hand  a  piece  of  red-hot  iron,  or  else  by  walking, 
barefoot  and  blindfold,  over  red-hot  ploughshares, 
laid  lengthwise,  at  unequal  distances.  If  the  accused 
escaped  being  hurt,  he  was  adjudged  innocent ;  but 
if  it  happened  otherwise,  he  was  adjudged  guilty. 
On  the  other  hand,  water-ordeal  was  performed, 
either  by  plunging  the  bare  arm  up  to  the  elbow  in 
boiling  water,  when,  if  the  accused  was  unhurt  thereby, 
he  was  adjudged  innocent ;  or  by  casting  the  person 
suspected  into  a  river  or  pond  of  cold  water,  where 
if  he  floated  without  any  act  of  swimming  it  was 
deemed  an  evidence  of  his  guilt,  but  if  he  sank,  he 
was  acquitted. 

So  late  as  King  John's  time,  we  find  grants  to  the 
bishops  and  clergy,  to  use  the  judicium  ferri,  aqucB, 
et  ignis  ;  and  it  was  natural  that  these  methods  of 
trial,  being  in  the  nature  of  appeals  to  the  Deity 
to  testify  to  the  innocence  of  the  accused,  should 
be  under  the  charge  of  the  Church.  But,  the  ordeal 
having  tended,  through  bribery  and  trickery,  to  fall 
into  disrepute,  it  was  decreed  by  the  Lateran  Council 
of  1216,  that  the  clergy  should  no  longer  take  part  in 
such  trials,  in  consequence  of  which  they  ceased  soon 
after  to  be  practised. 

Another  species  of  purgation  was  the  corsned,  or 
accursed  morsel ;  being  a  piece  of  dry  bread,  which 
was  consecrated  with  a  form  of  exorcism.  The 
accused  called  on  the  Almighty  to  cause  the  bread 
to  stick  in  his  throat  if  he  were  guilty,  and  then  pro- 
ceeded slowly  to  eat  the  morsel.  If  he  swallowed 
it  freely  he  was  judged  innocent  ;  but  if  he  choked 
at  all  he  was  held  to  be  guilty.  The  difficulty  which 
a   superstitious   man,   conscious   of  guilt,  might   find 
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in  swallowing  the  morsel,  may  perhaps  account  for 
the  alleged  efficacy  of  this  mode  of  trial,  which,  in  one 
form  or  another,  has  been,  and  is,  used  by  primitive 
peoples  in  many  countries. 

The  trial  by  battle,  duel,  or  single  combat,  was 
another  species  of  presumptuous  appeal  to  Providence, 
under  an  expectation  that  Heaven  would  unquestion- 
ably give  the  victory  to  the  innocent  or  injured  party. 
As  has  been  said  above,  it  seems  to  have  been 
considered  out  of  the  question  as  the  method  of 
deciding  a  charge  solemnly  preferred  by  the  grand 
jury  in  the  name  of  the  King,  but  it  continued  to 
be  used  in  the  alternative  a'pyeal  of  felony,  or  private 
prosecution,  which  was  by  no  means  abolished  by 
the  Assize  of  Clarendon,  but  continued  to  be  employed 
for  centuries  longer,  especially  in  charges  of  theft  and 
robbery,  because  the  private  prosecutor,  if  success- 
ful, recovered  his  goods,  while,  if  the  offender  were 
convicted  at  the  King's  suit,  his  chattels  went  (as 
we  have  seen)  to  the  Crown.  Ultimately,  however, 
a  politic  statute  of  the  year  1529  (21  Henry  VIII.,  c.  11), 
by  allowing  a  prosecutor  who  actively  assisted  the 
King's  officials  and  grand  jury  in  bringing  a  thief  to 
conviction,  to  recover  his  goods  by  a  writ  of  restitu- 
tion, in  effect  put  an  end  to  such  appeals,  though 
they  were  not  expressly  abolished  until  after  a 
dramatic  revival  of  them  in  the  case  of  R.  v.  Thornton 
(1818)  1  B.  &  Aid.  405,  when  a  statute  (59  Geo.  III., 
c.  46,  s.  1)  was  passed  declaring  them  illegal. 

The  trial  by  clearing  oath,  which,  as  we  have  already 
pointed  out,  was  expressly  forbidden  by  the  Assize 
of  Clarendon  in  the  case  of  persons  accused  by  the 
grand  jury,  was  a  very  ancient  mode  of  trial,  probably 
one  of  the  earliest  efforts  made  by  the  more  orderly 
elements  in  the  community  to  put  an  end  to  the 
disorders  caused  by  the  practice  of  revenge  for  injuries 
suffered.     In     a    primitive    state     of     society,     such 
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practices  are  universal  ;  but  even  the  ordered  and 
regulated  form  of  them  known  as  the  blood  feud  is 
ultimately  seen  to  be  fatal  to  progress  and  prosperity. 
Apparently,  if  we  may  judge  by  the  contents  of  the 
old  English  Laws,  it  was  still  the  normal  method  of 
procedure  in  this  country  in  the  eighth  and  ninth 
centuries  a.d.  ;  but  the  same  Laws  show  determined 
efforts  on  the  part  of  the  wiser  elements  of  society 
to  eradicate  it.  One  of  the  most  successful  of  these 
efforts  was  to  substitute  a  wergild,  or  payment,  in 
cattle  or  money,  for  the  right  of  revenge.  The  old 
English  Laws  contain  most  elaborate  regulations  on 
this  subject. 

But,  of  course,  it  might  well  be,  that  the  accused 
person  would  deny  the  offence  ;  and  then  it  was  that 
the  efforts  of  the  peace-makers  were  directed  to  devise 
a  means  of  trying  the  question.  Apparently  if, 
but  only  if,  the  accused  were  '  of  good  fame,'  he  was 
allowed  to  bring  a  certain  number  of  his  kindred 
to  swear  solemnly  ('  with  united  hand  and  mouth — 
i.e.,  in  solemn  oath  sworn  in  unison)  that  the  accused 
was  guiltless  ;  and,  if  the  ceremonj'  were  duly  per- 
formed, the  accused  went  free.  There  was  nothing 
of  what  we  should  call  '  evidence  '  in  the  matter, 
except,  as  we  should  say,  '  testimony  to  character  '  ; 
but,  in  those  simple  days,  this  was  deemed  sufficient. 
The  trial  by  clearing  oath  survived ,  as  the  '  wager 
of  law,'  in  civil  proceedings  until  the  sixteenth  century 
at  least  ;  but  it  was  then  felt  to  be  a  farce,  and  was 
superseded  by  ncM-  forms  of  procedure,  involving 
trial  by  jury.  As  we  have  already  seen,  it  was  for- 
bidden by  the  Assize  of  Clarendon  to  persons  accused 
by  the  grand  jury,  unless  their  lords  would  go  bail 
for  them  ;  and,  in  appeals  of  felony,  it  could  only 
be  employed  if  there  was  no  presumption  of  guilt 
{e.g.,  by  discovery  of  stolen  goods  in  his  possession, 
ortbo  murderous  weapon)  against  the  accused. 
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Thus,  towards  the  end  of  the  thirteenth  century, 
the  Kmg's  Courts  were  faced  by  a  practical  problem, 
The  Assize  of  Clarendon  had  deprived  persons,  accused 
by  the  grand  jury,  of  their  trial  by  clearing  oath. 
The  Church  had  abolished  ordeals.  Trial  by  battle 
could  not  be  thought  of  for  the  purpose.  How  was 
the  accused  to  be  tried  ?  Apparently,  in  their  per- 
plexity, the  judges  adopted  the  practice  of  inviting 
the  accused  to  '  put  himself  upon  the  country,'  i.e., 
to  submit  his  fate  to  a  second  or  '  petty  '  jury,  con- 
sisting of  only  twelve  persons  from  the  neighbour- 
hood. These  persons  were  probably  collected  at 
hap-hazard  from  the  by-standers  in  the  court  ;  at 
any  rate,  it  was  long  before  any  regular  method  of 
selecting  and  summoning  them  was  adopted.  It 
was  an  old  prerogative  of  the  Crown  (exercised  as 
far  back  as  Domesday  Book)  to  summon  a  body  of 
residents  in  the  locality  to  give  a  true  statement 
{verdict)  on  oath  (juramentum)  as  to  the  facts  of  any 
matter  in  which  the  Crown  was  interested.  No 
other  authority  could  compel  them  to  serve.  Thus 
the  question  addressed  to  every  accused  :  '  Prisoner, 
how  wilt  thou  be  tried  ?  '  and  the  prisoner's  answer  : 
'  By  God  (ordeal)  and  my  country  (jury).' 

But  the  remarkable  rule  which  prevailed  until 
the  middle  of  the  eighteenth  century,  viz.,  that  a 
prisoner  could  not  be  compelled  to  submit  to  trial  by 
a  jury,  points  to  the  informal  origin  of  the  practice. 
If  a  prisoner  deliberately  refused  to  plead,  he  could 
not  be  tried  ;  he  could  only  be  subjected  to  the  2^eine 
forte  et  dure,  i.e.,  imprisoned  in  circumstances  of  the 
utmost  barbarity,  or  dragged  round  the  judge's  circuit 
in  a  cart,  till  he  came  to  a  better  frame  of  mind  (pp. 
322-323),  Many  stout  criminals,  to  save  their  famihes 
from  the  effects  of  a  forfeiture  of  their  property  on 
conviction,  held  out  to  the  end  ;  and  it  was  not  until 
1772  that  a  statute  (12  Geo.  III.,  c.  20)  allowed  the 
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judge  to  enter  a  plea  of  '  Not  Guilty  '  on  the  prisoner's 
behalf,  and  the  trial  to  proceed  before  a  jury. 

Trial  by  jury,  or  the  country,  has  been  assumed 
to  be  that  trial  by  his  peers  (pares),  which  is  secured 
to  every  Englishman  by  the  Great  Charter  :  "  nullus 
"  liber  homo  capiatur,  vel  imprisonetur ,  aut  exuletur, 
"  aut  aliquo  alio  modo  destruatur,  nisi  per  legale  judicium 
"  parium  suorum,  vel  per  legem  terrce.^^  It  need 
hardly,  perhaps,  be  pointed  out,  that  this  venerable 
theory,  though  consecrated  by  the  acceptance  of  a 
long  series  of  writers,  has  no  foundation  in  historical 
fact.  The  trial  per  pares  of  the  Great  Charter  is 
the  feudal  trial  by  the  men  of  the  fief,  which  was 
afterwards  superseded  by  trial  by  jury.  It  will  be 
noticed  that  the  charter  does  not  profess  to  secure 
the  judicium  parium  to  every  man,  but  only  to  every 
liber  homo. 

Whatever  be  the  origin  of  trial  by  jury,  however, 
its  merits  are  unquestionable.  The  principle  of  the 
law  of  England  is,  to  presume  that  every  man,  accused 
of  any  crime,  is  innocent  of  the  charge,  until  he  is 
proved  to  be  guilty.  His  innocence  or  guilt  is  only 
determined  after  the  accused  person  has  been  put 
upon  his  trial.  Before  the  actual  trial,  the  law,  in 
its  regard  for  the  liberty  of  the  subject,  requires,  as 
already  stated,  that  a  grand  jury,  after  considering 
the  charge  and  the  evidence  in  support  thereof,  shall 
decide  whether  there  is  sufficient  ground  for  a  trial 
to  take  place.  If  they  do  so  decide,  the  actual  trial 
takes  place  before  another  jur}'  consisting  of  twelve 
Ijersons,  to  be  presently  dealt  with,  who,  after  hearing 
the  evidence  in  support  of  the  charge  and  that  in 
opposition  to  it,  have  to  determine  finally  whether 
on  such  evidence  the  accused  is  innocent  or  guilty. 
This  method  not  only  secures  to  the  accused  a  fair 
and  impartial  trial,  but  relieves  judges  from  the 
intolerable   anxiety  of  convicting  on  capital  charges. 
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and  afterwards  sentencing  the  offender  to  death.  A 
bulwark  in  case  of  need  is  also  raised  by  this  mode 
of  trial,  between  the  Crown  and  the  subject,  which 
the  Crown  may  not  disregard,  save  with  the  prior 
finding  or  allowance  of  the  jury.  Amongst  its  other 
achievements,  trial  by  jury  unquestionably  saved 
this  country  from  the  disgrace  of  adopting  torture  as 
a  regular  step  in  ordinary  criminal  procedure  ;  though 
it  is  to  be  feared  that,  in  the  Star  Chamber  and  other 
prerogative  tribunals,  the  practice  of  torturing  prisoners 
was  not  unknown.  For  it  was  useless  to  expect  the 
jury  to  believe  the  confession  of  a  man  who  had  just 
been  racked  or  otherwise  tortured  ;  and  the  rule 
which  still  forbids  a  prisoner  to  be  compelled  to  give 
evidence  is  probably  due  to  the  EngUsh  hatred  of  that 
torture  which  was  an  almost  universal  feature  of  Con- 
tinental criminal  procedure  down  to  the  eighteenth 
century. 

Trial  by  jury  takes  place  in  open  court  ;  and  all 
persons  have  a  right  to  be  present  thereat,  provided 
there  is  accommodation  for  them,  and  no  disturbance 
of  the  proceedings.  But  the  judge  has  power  to  order 
the  ejection  of  any  person  who  creates  a  disturbance, 
and,  in  certain  classes  of  cases,  to  direct  the  with- 
drawal of  children  and  suggest  that  of  women,  though, 
if  an  adult  woman  refuses  to  leave,  there  is  probably 
no  power  to  compel  her  to  do  so.  It  is  also  specially 
provided  by  the  Punishment  of  Incest  Act,  1908, 
that  all  proceedmgs  for  any  offence  under  that  Act 
shall  be  in  camera,  and  by  section  114  of  the  Children 
Act,  1908,  in  addition  to,  and  without  prejudice  to, 
any  powers  which  a  court  may  possess  to  hear  pro- 
ceedings in  ca,merd,  the  court  may,  when  a  person 
under  sixteen  years  of  age  is  called  as  a  witness  in 
any  proceedings  in  relation  to  an  offence  against,  or 
any  conduct  contrary  to,  decency  or  morality,  direct 
the  exclusion  from  the  court  of  all  persons  other  than 
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members  or  officers  of  the  court,  or  parties  to  the  case, 
their  counsel  or  solicitors,  or  persons  otherwise  directly 
concerned  in  the  case,  or  bond  fide  newspaper  repre- 
sentatives. And  in  such  a  case  children  under  fourteen 
are  only  to  be  kept  in  court  so  long  as  their  presence 
is  required. 

When  a  prisoner  has  pleaded  not  guilty,  the  next 
step  is  thus  to  impanel  and  swear,  for  the  pm'poses  of 
the  trial,  a  jury,  called  a  '  petty  jury,'  consisting  of 
twelve  persons  of  the  county,  who  are  duly  summoned 
by  the  sheriff,  in  pursuance  of  a  precept  from  the  Clerk 
of  the  Peace,  when  the  trial  is  at  the  Quarter  Sessions, 
and  from  the  Justices  of  Assize,  when  it  is  at  Assizes. 

This  precept  directs  the  sheriff  to  summon  to  the 
court  a  sufficient  number  of  duly  qualified  jurors, 
for  the  purpose  of  trying  the  cases  to  be  brought 
before  the  court.  The  list  of  persons  thus  summoned 
by  the  sheriff  is  called  a  'panel.'  The  qualification 
for  a  petty  juror  is  fixed  by  the  Juries  Act,  1825,  and 
is  the  same  as  that  of  a  common  juror  in  civil  cases, 
i.e.,  he  or  she  must  be  over  twenty-one  years  of  age, 
and  either  (i)  the  owner  of  lands  or  tenements  worth 
£10  a  year,  or,  in  the  case  of  leaseholds,  £20  a  year,  or 
(ii)  the  occupier  of  a  house  rated  at  £20  a  year,  or  in 
Middlesex  at  £30  a  year.  By  the  Sex  Disqualification 
(Removal)  Act,  1919,  women  were  made  hable  to  serve 
as  jurors  equally  with  men  ;  and  it  has  been  provided 
by  Rules  passed  under  the  Act  that  every  jury  panel 
shall  include  a  proportionate  number  of  women.  When 
the  record  is  in  the  King's  Bench  Division,  the  trial 
may,  by  leave  of  the  court,  be  before  a  '  special  jury'; 
but  a  special  jury  is  not  allowed  in  tsials  at  the  Assizes 
or  Sessions.  The  qualification  for  special  jurors  is 
fixed  by  the  Juries  Act,  1870,  and  is  higher  than  that 
for  common  jurors. 

Certain  persons  are  disqualified  from  serving  on 
juries,    i.e.,    persons    who    have    been    convicted    of 
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infamous  crime,  and  persons  wlio  are  not  natm-al 
born  British  subjects,  unless  they  have  been  domiciled 
in  England  for  ten  years  or  upwards.  And  no  person 
who  was  of  the  grand  jury  by  which  a  bill  was  found, 
is  competent  to  sit  upon  the  petty  jury.  Other 
persons  may  claim  exemption  from  service  on  juries, 
by  reason  either  of  their  profession  or  occupation,  or 
on  grounds  of  age  or  ill-health.  And  any  judge  in  a 
criminal  trial  may,  on  the  application  of  any  party, 
or  at  his  own  instance,  order  that  the  jury  shall  be 
composed  of  men  only,  or  of  women  only,  or,  on  the 
application  of  a  woman  summoned  as  a  juror,  exempt 
her  from  service,  on  the  ground  of  the  nature  of  the 
evidence  to  be  given  or  the  issues  to  be  tried. 

If  the  proceedings  are  before  the  King's  Bench 
Division,  an  interval  elapses  between  the  plea  and  the 
trial ;  and,  during  such  interval,  process  issues  for 
summoning  a  jury,  as  in  civil  causes,  and  the  trial 
is  then  either  at  bar,  or  at  7iisi  prius  (p.  230).  But  if 
the  trial  is  at  the  Assizes  or  Sessions,  it  is  usual  to  try 
persons  charged  immediately  after  their  arraignment, 
or  as  soon  as  convenient  thereafter. 

When  the  trial  is  called  on  in  court,  the  names  of 
twelve  persons  appearing  upon  the  jury  panel  are 
called  by  the  clerk  of  the  court,  being  drawn  at  random 
from  a  box  containing  tickets  bearing  the  names  of 
those  on  the  panel ;  and  these  twelve  are  directed 
to  take  their  places  in  the  jury-box.  Subject  to  any 
of  them  being  challenged,  either  by  the  prosecution 
or  by  the  prisoner,  these  will  form  the  jury  to  try  the 
case  ;  and  the  oath  is  administered  to  them,  or  they 
are  permitted  to  affirm,  in  the  form  appointed.  This, 
in  cases  of  felony,  is  as  follows  : — 

"  I  swear  by  Almighty  God  (or,  I  do  solemnly, 
"  sincerely,  and  truly,  declare  and  affirm)  that  I  will 
"  well  and  truly  try  and  true  deliverance  make  between 
"  om'  Sovereign  Lord  the  King  and  the  prisoner  (or 
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"  prisoners)  at  the  bar,  whom  I  shall  have  in  charge, 
"  and  a  true  verdict  give  according  to  the  evidence." 

In  cases  of  misdemeanor,  it  is  as  follows  : — 
'  I  swear  by  Almighty  God  (or,  I  do  solemnly, 
"  sincerely,  and  truly,  declare  and  affirm)  that  I  will 
"  well  and  truly  try  the  several  issues  joined  between 
"  our  Sovereign  Lord  the  King  and  the  prisoner  (or 
"  prisoners)  at  the  bar,  and  a  true  verdict  give 
"  according  to  the  evidence." 

Before  the  oath  is  administered,  the  prisoner  or 
prisoners  are  informed  that  the  jurors  in  the  jury-box 
are  those  who  are  to  try  them,  and  that  if  they,  or 
any  of  them,  wish  to  object  to  any  of  such  jurors, 
they  must  do  so  as  they  come  to  the  book  to  be  sworn, 
and  before  they  are  sworn,  and  that  they  will  be  heard. 

This  right  of  objecting  to  jurors,  known  as  the 
right  of  '  challenge,'  is  of  two  kinds,  either  to  the  array, 
i.e.,  to  the  whole  of  the  jurors  on  the  panel,  or  to  the 
polls,  i.e.,  to  individual  jurors.  But  the  privilege 
formerly  allowed  to  aliens  of  challenging  the  array, 
on  the  ground  that  the  sheriff  had  not  returned  a  jury 
de  medietate  linguce,  is  now  abolished  (British  Nation- 
ahty,  &c..  Act,  1914,  s.  18). 

A  challenge  to  the  array,  which  must  be  made  in 
writing,  is  allowed  on  the  ground  of  some  partiality  in 
the  sheriff  or  other  person  concerned  in  the  summoning 
and  return  of  the  jury,  e.g.,  if  he  is  the  prosecutor, 
or  related  to  either  party.  If  the  other  party  demurs 
to  the  challenge,  two  impartial  persons,  called  '  triers,' 
are  appointed  to  decide  the  question  ;  and  if  they 
decide  in  favour  of  the  challenge,  the  array  is  quashed, 
and  a  fresh  panel  of  jurors  is  ordered  to  be  returned. 
A  challenge  to  the  array  may  be  made  by  the  pro- 
secution or  by  the  defendant  ;  but  such  challenges  are, 
in  practice,  of  rare  occurrence. 

Challenges  to  the  polls  may  be  either  challenges  for 
cause,  which  may  be  made  without  limit  of  number, 
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or  pere7nptory  challenges,  which  are  an  arbitrary  and 
capricious  species  of  challenge  to  a  certain  number 
of  jurors,  without  showing  any  cause  at  all.  Challenges 
for  cause  may  be  made  by  either  party  by  reason  of 
some  personal  defect  or  incapacity  in  the  juror 
challenged,  which  either  disqualifies  him  from  sitting 
on  a  jury  or  makes  him  an  unsuitable  person  to  try 
either  any  case  or  the  particular  case  in  question. 
If  the  challenge  is  demurred  to,  the  proper  course  is 
for  '  triers  '  to  try  the  challenge.  As,  however,  the 
bare  questioning  his  capacity  may  sometimes  provoke 
a  resentment  in  the  mind  of  the  juror  against  the 
party  challenging,  it  is  usual  to  treat  the  challenge 
as  a  peremptory  one. 

Peremptory  challenges,  which  do  not  necessitate  the 
party  challenging  giving  any  reason  whatever,  are 
a  privilege  enjoyed  by  a  prisoner  only,  the  Crown 
having  no  such  right. 

The  peremptory  challenges  of  the  prisoner  must, 
however,  have  some  reasonable  boundary  ;  otherwise 
he  might  never  be  tried.  And  the  Common  Law 
settled  that  such  reasonable  boundary  should  be  the 
number  of  thirty-five,  or  one  under  the  number  of 
three  full  juries.  The  question  has,  however,  been 
dealt  with  by  statute  ;  and  the  peremptory  challenges 
of  a  person  arraigned  for  felony  are  now  limited  to 
twenty.  This  is  also  the  extreme  number  in  such 
cases  of  high  treason  as  come  under  the  provisions  of 
the  Treason  Act,  1842  ;  though  in  other  kinds  of  high 
treason,  the  number  remains  thirty-five,  as  at  the 
Common  Law  (Juries  Act,  1825,  s.  29).  In  cases  of 
misdemeanor,  however,  there  is  no  right  of  peremptory 
challenge,  though  it  is  the  custom  for  the  clerk  of 
the  court,  on  previous  request  being  made  to  him,  to 
abstain  from  calhng  the  name  of  any  particular  juror 
who  may  be  objected  to  by  either  party. 

And,    although    the    prosecution    has    no    right    of 
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peremptory  challenge,  it  may  in  any  case  demand 
that  any  particular  juror  or  jurors  shall  *  stand  by  '  ; 
and,  if  the  full  number  can  be  made  up  from  other 
jurors  on  the  panel,  these  jurors  will  not  form  part 
of  the  jury.  Otherwise,  however,  the  prosecution 
must  show  cause  for  any  objection.  When  m  the 
same  indictment  both  a  felony  and  a  misdemeanor 
are  charged,  the  prisoner  has  the  same  right  of  challenge 
as  if  he  were  indicted  for  felony  (p.  301). 

Even  though  there  be  no  challenge,  the  court  will 
excuse  a  juror  from  serving  if  he  is  obviously  unfit 
to  jierform  his  duty,  whether  from  bodily  or  mental 
infirmity,  or  for  any  other  cause. 

When  the  full  jury  has  been  sworn,  in  cases  of 
treason  or  felony  tried  at  Assizes,  the  court  crier 
makes  proclamation  in  the  following  form  :  "If 
"  anyone  can  inform  my  lords  the  King's  Justices,  or 
"  the  King's  Attorney-General,  ere  this  inquest  be 
"  taken  between  our  Sovereign  Lord  the  King  and  the 
"  prisoners  at  the  bar,  of  any  treason,  murder,  felony, 
"  or  misdemeanor,  committed  or  done  b^'^  them,  or 
"  any  of  them,  let  him  come  forth  and  he  shall  be 
"  heard  ;  for  the  prisoners  stand  at  the  bar  upon  their 
"  deliverance."  The  clerk  of  the  court  then  states 
to  the  jury  the  effect  of  the  indictment,  and  '  gives 
the  prisoner  in  charge  '  to  them.  Only  that  part 
of  the  indictment  is  read  to  which  the  prisoner  has 
already  pleaded  '  not  guilty.'  Thus,  ^\■here  an  in- 
dictment charges  also  a  previous  conviction,  or  that 
a  prisoner  is  an  habitual  criminal,  this  is  not  made 
known  to  the  jury,  since  these  are  matters  to  be  dealt 
with,  if  necessary,  after  the  verdict  of  the  jury  on  the 
present  charge  has  been  given.  In  cases  of  mis- 
demeanor, the  elfcct  of  the  indictment  need  not  be 
stated  ;  and  the  prisoner  is  not  '  given  in  chaige  '  to 
the  jury. 

The  prosecution  is  invariably  represented  by  counsel, 
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except  in  those  courts  of  Quarter  Sessions,  very  few 
in  number,  where  sohcitors  are  allowed  audience.  The 
prisoner  has  the  right  to  be  represented  by  counsel 
also  ;  although  formerly  this  was  not  so.  Formerly, 
no  counsel  was  allowed  the  prisoner  on  his  trial  on 
any  charge  of  felony,  unless  some  point  of  law  arose 
proper  to  be  debated.  But  the  rule  had  no  applica- 
tion to  trials  for  misdemeanor  ;  and,  even  in  trials 
for  felony,  the  judges  made  no  scruple  to  allow  a 
prisoner's  counsel  to  instruct  him  what  questions 
to  ask,  or  even  to  ask  questions  for  him  with  respect 
to  matters  of  fact,  and,  as  to  matters  of  law,  arising 
on  the  trial,  considered  the  prisoner  as  entitled  to  the 
assistance  of  counsel.  And,  by  the  Treason  Act,  1695, 
it  was  provided  that  a  prisoner,  in  the  case  of  high 
treason  generally,  might  make  his  defence  by  counsel 
not  exceeding  two  ;  and  the  same  indulgence  was 
subsequently  extended  to  parliamentary  impeach- 
ments for  treason.  And,  since  the  Trials  for  Felony 
Act,  1836,  all  persons  tried  for  felonies,  as  well  as 
for  misdemeanors,  have  been  admitted  to  make  full 
answer  and  defence  by  their  counsel,  or  (in  courts  where 
solicitors  practise  as  advocates)  by  their  solicitors. 

Early  in  the  twentieth  century,  a  further  step  was 
taken  by  the  legislature  in  its  solicitude  to  secure  a 
proper  trial  for  all  accused  persons  ;  and  it  was  pro- 
vided, by  the  Poor  Prisoners  Defence  Act,  1903,  that 
where  it  appears,  having  regard  to  the  nature  of  the 
defence  set  up  by  any  poor  prisoner,  as  disclosed  in 
the  evidence  given  or  statement  made  by  him  before  the 
committing  Justices,  that  it  is  desirable  in  the  interests 
of  justice  that  he  should  have  legal  aid  in  the  prepara- 
tion and  conduct  of  his  defence,  and  that  his  means 
are  insufficient  to  enable  him  to  obtain  such  aid, 
either  the  committing  Justices,  or  the  judge  before 
whom  he  is  tried,  may  certify  that  the  prisoner  ought 
to  have  such  legal  aid.     Thereupon  the  prisoner  is  to 
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be  entitled  to  have  solicitor  and  counsel  assigned  to 
him  ;  and  their  remuneration,  and  the  costs  of  a  copy 
of  the  depositions  and  of  any  necessary  witnesses,  are 
defrayed  in  the  same  manner  as  the  costs  of  prosecu- 
tion. This  Act  was  not  intended  to  give  a  prisoner 
legal  assistance  in  order  to  find  out  if  he  had  got  a 
defence  ;  and  he  will  not  have  solicitor  and  counsel 
assigned  to  him  for  such  a  purpose.  The  governing 
principle  of  the  Act  is,  that  persons  who  have  a  defence 
shall  have  every  inducement  to  tell  the  truth  about 
it  at  the  earliest  opportunity.  And  assistance  under 
the  Act  will  only  be  given  where  both  the  nature  of 
the  defence  is  such  that,  in  the  interests  of  justice, 
the  prisoner  should  have  legal  aid  to  make  his  defence 
clear,  and  also  his  means  are  insufficient  for  that  end. 
If,  at  the  preliminary  hearing  before  the  Justices, 
the  prisoner  has  disclosed  no  defence,  he  will  not 
be  entitled  to  assistance  under  the  Act  ;  but  where, 
by  any  statement  he  may  have  made,  or  by  his  cross- 
examination  of  the  witnesses  for  the  prosecution,  or 
even  in  some  cases  by  reason  of  the  nature  of  the 
evidence  given  on  behalf  of  the  prosecution,  a  defence 
requiring  legal  consideration  is  disclosed,  then  counsel 
and  solicitor  will,  in  general,  be  assigned  to  him,  if 
he  is  unable  to  provide  them  for  himself.  The  Act, 
as  wUl  be  seen,  was  passed  in  the  interest  of  innocent 
prisoners,  who  are  thereby  encouraged  to  disclose 
their  defence,  which  can  thus  be  investigated  ;  and 
the  suggestion  that  a  defence  has  been  kept  back  in 
order  to  prevent  its  investigation  before  trial  will 
in  this  way  be  prevented.  The  machinery  for  carry- 
ing the  Act  into  effect  is  provided  by  Regulations 
made  under  the  Act. 

The  Poor  Prisoners  Defence  Act,  1903,  docs  not 
apply  to  trials  in  the  King's  Bench  Division  ;  but  a 
somewhat  similar  procedure  is  in  force  there,  under 
which  a  person  may,  by  the  Crown  Office  Rules.  1906, 
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be  admitted  to  prosecute  or  defend  any  proceedings 
on  the  Crown  side  as  a  pauper,  on  proof  that  he  is 
not  worth  £25,  his  wearing  apparel  only  excepted. 
This  is  known  as  proceeding  in  forma  pauperis.  The 
leave  of  the  court  must  be  obtained  ;  and  the  applica- 
tion must  be  supported  by  affidavits. 

Moreover,  apart  from  statutory  provisions  and 
the  practice  of  the  courts,  it  is  the  custom  in  a  serious 
case,  where  the  prisoner  is  not  defended  by  counsel, 
for  the  judge  to  request  some  member  of  the  bar  to 
undertake  the  defence,  if  the  prisoner  is  willing  to 
accept  his  services,  which  are  rendered  gratuitously. 
This  course  will  generally  only  be  adopted  where 
some  grave  offence  is  charged,  such  as  murder,  or  in 
cases  which  peculiarly  require  legal  assistance,  such 
as  charges  of  rape  and  other  sexual  offences.  And  on 
a  charge  of  treason,  counsel  will  always  be  assigned 
to  a  prisoner  by  the  court  on  his  request. 

In  all  cases  a  prisoner  is  entitled  to  the  services 
of  any  counsel  who  may  be  present  in  court  when 
he  is  arraigned,  on  payment  of  the  fee  of  one  guinea, 
and  the  clerk's  fee  of  half-a-crown.  This  is  known 
as  a  '  dock  brief.' 

And  lastly,  we  may  remark  that,  where  a  prisoner 
is  unrepresented  by  counsel,  unless  he  is  clearly 
desirous  of  conducting  his  own  defence,  or  competent 
to  do  so,  the  judge  will  in  his  discretion  put  such 
questions  to  the  witnesses  as  appear  to  be  in  the 
prisoner's  favour,  and  generally  guard  his  interests. 

Where  a  foreigner,  who  is  ignorant  of  the  English 
language,  is  being  tried,  and  is  not  defended  by  counsel, 
an  interpreter  must  be  present  to  translate  to  him 
the  evidence  given  ;  and,  even  when  he  is  defended 
by  counsel,  this  must  be  done,  unless  he  or  his  counsel 
desires  to  dispense  with  the  translation,  and  the  judge 
is  satisfied  that  he  substantially  understands  the  nature 
of  the  evidence  to  be  given. 
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AVhen  prisoners  are  jointly  indicted,  the  court  has 
power  to  order  them  to  be  separately  tried,  if  the 
interests  of  justice  appear  so  to  require. 

We  may  now  proceed  to  a  consideration  of  the 
course  of  the  trial,  of  which,  b}?^  section  16  of  the 
Criminal  Appeal  Act,  1907,  a  shorthand  note  must 
be  taken  for  the  use  of  the  Court  of  Criminal  Appeal 
in  the  event  of  a  subsequent  appeal  to  that  court. 

The  case  for  the  prosecution  is  opened  by  counsel 
in  a  speech  to  the  jury  ;  and  it  may  be  well  here  to 
state  what  is  the  duty  of  counsel  for  the  prosecution 
in  criminal  cases.  He  is  for  the  time  being  the  repre- 
sentative of  the  Crown,  whose  sole  concern  is  that 
justice  shall  be  done,  the  guilty  be  punished,  and  the 
innocent  spared.  It  is  not  his  duty  to  obtain  a  con- 
viction b}'  all  means  ;  but  soberly  and  dispassionately 
to  lay  before  the  court  and  jury  all  the  facts  which  are 
relevant  to  the  matter  under  inquiry,  not  withholding 
those  which  are  in  favour  of  the  prisoner,  nor  unduly 
enlarging  upon  those  which  weigh  against  him.  Parti- 
cularly is  it  his  duty  to  observe  a  most  scrupulous  fair- 
ness when  the  prisoner  is  not  defended  by  counsel.  But 
he  should,  at  the  same  time,  point  out  every  inference 
which  may  legitimately  be  drawn  against  the  prisoner 
from  the  facts  to  be  given  in  evidence,  and  support 
by  every  argument  that  carries  weight  to  his  own  mind 
the  case  which  is  put  forward  by  the  prosecution. 

In  his  opening  speech,  therefore,  he  will  state  to 
the  jury  the  nature  of  the  charge,  and  of  the  evidence 
which  will  be  adduced  to  support  that  charge.  This 
will  generally  be  in  the  form  of  a  short  history, 
chronologically  given  where  possible,  of  the  material 
facts  leading  up  to  and  culminating  in  the  alleged 
offence,  as  they  will  be  subsequently  proved,  together 
with  such  subsequent  or  collateral  matters  as  may  be 
proper  to  be  given  in  evidence. 

At    the    conclusifni    of    the    opening    address,    the 


CHAP.    XXV. — TRIAL.  353 

witnesses  for  the  prosecution  are  called,  examined 
by  the  prosecuting  counsel,  cross-examined  by  or  on 
behalf  of  the  prisoner,  and  re-examined,  if  necessary, 
by  the  prosecuting  counsel.  Where  the  prisoner  is 
undefended,  he  should  be  informed  of  his  right  of 
cross-examination.  The  witnesses  may,  at  the  request 
of  either  party,  be  ordered  to  remain  outside  the 
court  until  they  have  given  their  evidence,  in  order 
that  each  witness  may  give  his  evidence  without  having 
heard  what  those  who  have  given  evidence  before 
him  have  testified  to  ;  and  this  procedure  is  generally 
adopted  as  a  matter  of  course.  But  solicitors  engaged 
in  the  case  who  may  be  required  to  give  evidence, 
are  generally  permitted  to  remain  in  the  court  ;  as 
also  are  expert  witnesses,  such  as  doctors,  in  order 
that  they  may  be  able  to  deal  with  the  facts  as  they 
have  been  elicited  from  the  witnesses. 

All  the  witnesses  who  gave  evidence  at  the  pre- 
liminary examination  before  the  Justices  should  be 
tendered  as  witnesses  at  the  trial  ;  though,  where  the 
evidence  of  such  a  witness  appears  to  be  immaterial, 
and  the  prisoner  does  not  desire  him  to  be  called, 
he  need  not  be  called.  It  appears  to  be  doubtful 
whether,  if  in  such  a  case  the  prisoner  does  desire 
that  the  witness  should  give  evidence,  it  is  the  duty 
of  the  prosecution  to  call  the  witness,  or  whether 
he  may  leave  it  for  the  prisoner  to  do  so  ;  but  the 
general  practice  is,  to  avoid  any  appearance  of  un- 
fairness, for  the  prosecution  to  call  the  witness,  thus 
preserving  to  the  prisoner  in  certain  cases  his  right 
to  make  the  final  speech  (pp.  358-359). 

Witnesses  who  did  not  give  evidence  at  the  pre- 
liminary inquiry  may  also  be  called  ;  but  notice  of 
the  intention  to  call  such  witnesses  should  be  given 
to  the  court  and  to  the  prisoner,  together  with  a 
summary  of  the  nature  of  the  evidence  which  such 
witnesses  are  expected  to  give. 
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Witnesses  may  also  be  called  by  the  judge  ;  and, 
in  such  case,  either  party  is  generally  given  permission, 
though  he  is  not  entitled  as  of  right,  to  put  questions 
to  the  witness,  if  his  testimony  is  adverse  to  such 
party  {B.  v.  Peel  (1922)  Times  Newspaper,  15th  March). 

The  judge  may  question  any  witness  who  is  called 
at  any  stage  of  the  proceedings. 

The  questions  put  by  the  prosecuting  counsel  in  this 
examination-in-chief  of  a  witness  should  conform  to 
two  main  rules.  First,  they  must  be  relevant  to 
the  matter  in  issue,  and,  second,  they  must  not  be 
leading  questions. 

The  question  of  relevancy  is  one  which  must  be 
decided  according  to  the  facts  of  each  particular 
case  ;  but,  generally,  it  may  be  said  that  no  question 
may  be  asked  of  a  witness,  the  probable  answer  to 
which  cannot  have  any  bearing  upon  the  charge 
made  against  the  prisoner,  or  any  other  point  which 
has  become  a  matter  of  issue  at  the  trial  (p.  371). 

By  leading  questions  are  meant  those  questions 
which  are  framed  in  such  a  way  as  to  suggest  to  the 
witness  the  answer  he  should  give.  Thus,  it  is  a 
matter  for  objection  to  ask  a  witness  :  "  Was  he 
' '  wearing  a  green  hat  ?  "  ;  the  proper  form  of  the  question 
being  :  "  What  was  the  colour  of  the  hat  he  was 
"  wearing  ?  " 

If  an  irrelevant  or  a  leading  question  is  asked,  it 
should  be  objected  to  by  the  prisoner  or  his  counsel ; 
and  if  the  prisoner  be  unrepresented  by  counsel,  the 
judge  will  generally  interpose.  To  save  time,  however, 
where  questions  are  being  asked  as  to  some  matter 
which  is  not  in  dispute,  they  may,  with  the  consent 
of  the  defence,  be  put  in  a  leading  form. 

When  a  witness  is  giving  evidence,  he  may  be 
permitted  to  refresh  his  memory  by  consulting  any 
note  or  document  made  by  himself  shortly  after  the 
occurrence  of  the  fact  to  which  it  relates,  provided 
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that,  after  so  refreshing  his  memory,  he  can  swear 
to  the  fact  from  his  own  knowledge  and  recollection. 
If,  however,  he  only  knows  the  fact  from  seeing  it 
stated  in  the  document,  the  document  itself  must  be 
given  in  evidence  and  proved  by  other  means. 

Ordinarily,  the  answers  given  by  a  witness  for  the 
prosecution  to  questions  asked  by  the  prosecuting 
counsel,  must  be  accepted  by  the  prosecution  ;  and 
it  is  not  permissible  for  the  prosecution  to  cross- 
examine  its  own  witness.  Where,  however,  a  witness 
exhibits  a  hostile  demeanour,  or  makes  statements 
which  are  inconsistent  with  his  previous  testimony, 
he  may,  with  the  leave  of  the  judge,  be  treated  as  a 
hostile  witness,  and  be  subjected  to  cross-examination 
by  the  prosecution.  Such  leave  will,  however,  not 
be  given  merely  because  the  answers  of  the  witness 
are  unfavourable  ;  and  it  is  entirely  in  the  discretion 
of  the  judge  as  to  whether  it  shall  be  granted  or  not. 

The  cross-examivation  by  or  on  behalf  of  the 
prisoner  either  must  be  relevant  to  the  matter 
in  issue,  though  this  is  interpreted  with  a  somewhat 
greater  degree  of  latitude  than  in  the  case  of  examina- 
tion-in-chief, or  else  it  must  be  directed  towards 
impeaching  the  title  to  credit  of  the  witness.  Under 
the  former  heading,  the  witness  will  be  questioned  as 
to  the  means  of  his  knowledge  or  the  accuracy  of 
his  observation  ;  under  the  latter,  as  to  his  veracity 
or  disinterestedness,  and,  in  a  proper  case,  as  to  his 
general  character. 

The  object  of  re-examination  is  to  afford  an  explana- 
tion, where  necessary,  of  matters  which  have  been 
elicited  in  cross-examination,  and  the  questions  asked 
must  therefore  be  confined  to  this  end.  Questions 
which  do  not  arise  out  of  the  cross-examination  may 
be  objected  to. 

In  addition  to  giving  oral  evidence,  witnesses 
may  identify  and  produce  any  documents,  property. 
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or  other  things  relative  to  the  charge.  These  are 
known  as  the  '  exhibits  '  in  the  case,  and  will  have 
generally  been  already  produced  at  the  preliminary 
examination  and  numbered  consecutively  for  con- 
venience of  reference.  A  copy  of  all  documents 
exhibited  should,  where  practicable,  be  provided  by 
the  prosecution  for  the  use  of  the  judge. 

The  testimony  of  witnesses  must  be  given  upon 
oath  or  affirmation  in  accordance  with  the  Oaths 
Acts,  1888  and  1909,  except  in  the  case  of  children  of 
tender  years,  who  may,  in  a  proper  case,  be  admitted 
to  give  evidence  without  being  sworn. 

The  testimony  of  witnesses  must,  in  general,  be 
given  by  them  personally  from  the  witness-box  ; 
and,  in  criminal  cases,  there  can  be  no  such  thing  as 
evidence  taken  on  commission.  There  is  an  exception 
to  this  rule  in  a  few  special  cases,  such  as  ofEences 
by  public  officers  abroad,  and  in  certain  specified 
cases  under  the  Merchant  Shipping  Acts,  1894  and 
1906,  and  also  in  cases  provided  for  by  the  Indictable 
OfEences  Act,  1848.  By  that  statute  it  is  enacted, 
that  if,  upon  the  trial  of  an  accused  person,  it  is  proved 
that  a  person  whose  deposition  has  been  taken  at 
the  preliminary  examination  is  dead,  or  so  ill  as  not 
to  be  able  to  travel,  and  that  the  accused  person, 
or  his  counsel  or  solicitor,  had  a  full  opportunity  of 
cross-examining  the  witness  at  such  preliminary 
examination,  then  the  deposition  may  be  read  as 
evidence  without  further  proof  thereof.  The  fact  of 
death  or  illness  must  be  proved  on  oath  at  the  trial 
by  a  credible  witness  who  has  personal  knowledge 
thereof ;  in  the  case  of  illness  generally  a  doctor,  in 
order  that  he  may  be  able  to  satisfy  the  court  of  the 
inability  of  the  witness  to  travel. 

Furthermore,  even  where  a  person  lias  not  given 
evidence  at  the  preliminary  examination,  it  is  pro- 
vided by  the  Criminal  Law  Amendment  Act,    1867, 
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that  a  statement  on  oath  taken  by  a  Justice  from 
a  person  dangerously  ill  may  be  given  in  evidence, 
if  the  person  has  since  died  or  is  not  likely  ever  to 
be  able  to  travel  or  to  give  evidence  (which  facts 
must  be  proved  to  the  satisfaction  of  the  court),  and 
the  accused  person,  or  his  counsel  or  solicitor,  had 
full  opportunity  of  cross-examination  at  the  time  of 
the  taking  of  the  statement. 

At  the  conclusion  of  the  evidence  on  behalf  of  the 
prosecution,  any  statement  made  by  the  accused  at 
the  preliminary  examination  (but  not  evidence  given 
by  him  on  oath)  is  read  ;  and  this  concludes  the  case 
for  the  prosecution. 

At  this  stage  the  prisoner  or  his  counsel  may  submit 
that,  upon  the  facts  proved,  there  is  no  case  to  go  to 
the  jury.  This  is  a  matter  entirely  for  the  decision 
of  the  judge,  who,  if  necessary,  will  call  upon  counsel 
for  the  prosecution  to  reply  to  the  submission.  If 
the  judge  decides  in  the  prisoner's  favour,  he  directs 
the  jury  to  find  a  verdict  of  '  not  guilty,'  whereupon 
the  prisoner  is  discharged,  and  the  case  is  at  an  end. 
But  if  the  judge  decides  that  there  is  a  prima  facie 
case  to  answer,  the  case  continues  in  the  following 
manner,  in  accordance  with  the  provisions  of  the 
Criminal  Procedure  Act,  1865,  and  the  Criminal 
Evidence  Act,  1898. 

The  Criminal  Procedure  Act,  1865,  which  was 
passed  with  the  object  of  assimilating,  so  far  as  possible, 
civil  and  criminal  procedure,  enacts  that,  on  the  close 
of  the  case  for  the  prosecution,  it  is  the  duty  of  the 
judge,  when  the  prisoner  is  defended  by  counsel,  to 
ask  such  counsel  whether  he  intends  to  call  any 
evidence,  and  that,  in  the  event  of  such  counsel 
announcing  his  intention  not  to  do  so,  the  counsel 
for  the  prosecution  is  to  be  allowed  to  address  the 
jury  a  second  time  in  support  of  his  case,  for  the 
purpose    of    summing    up    the    evidence    against    the 
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person  on  his  trial.  Where,  however,  the  prisoner  is 
not  defended  by  counsel,  the  counsel  for  the  prosecu- 
tion has  no  such  right  to  a  second  speech  ;  and,  even 
though  counsel  does  appear  for  the  prisoner,  the 
right  will  not  generally  be  exercised,  unless  some 
fresh  fact  has  come  to  light  during  the  trial  which 
appears  to  call  for  comment,  or  the  case  as  revealed 
by  the  evidence  in  some  way  differs  from  that  which 
was  indicated  by  the  prosecutmg  counsel  in  his  opening 
address.  When  the  counsel  for  the  prosecution  has 
made,  or  has  refrained  from  making,  his  second  speech, 
the  counsel  for  the  defence,  or,  if  the  prisoner  be 
not  represented  by  counsel,  the  prisoner  himself, 
then  addresses  the  jury.  At  the  conclusion  of  this 
address,  the  judge  sums  up  the  case  to  the  jury,  who 
then  consider  what  their  verdict  shall  be. 

When,  however,  the  defence  desires  to  call  evidence, 
the  procedure  is  somewhat  different.  In  such  case, 
whether  the  prisoner  is  defended  by  counsel  or  not, 
the  defence  may  be  opened  by  a  speech  (unless  the 
only  witness  to  fact  is  to  be  the  prisoner  himself,  in 
which  case  he  gives  evidence  forthwith)  ;  and,  at 
the  conclusion  thereof,  the  witnesses  are  called.  These 
witnesses  are  subject  to  cross-examination  by  the 
prosecuting  counsel  ;  and  the  rules  as  to  their  evidence 
are  exactly  the  same  as  those  which  govern  the  giving 
of  evidence  by  the  witnesses  for  the  prosecution, 
subject  to  certain  restrictions  as  to  the  cros.s- 
examination  of  the  prisoner  which  we  shall  notice 
hereafter.  At  the  conclusion  of  the  case  for  the 
defence,  the  counsel  for  the  prosecution  and  the 
counsel  for  the  defence  (or  the  prisoner)  each  has 
the  right  to  a  second  speech.  Where  the  only  witness 
called  for  the  defence  lias  been  the  prisoner  himself, 
the  counsel  for  the  prosecution  makes  his  speech 
first ;  and  the  final  speech  is  made  by  the  counsel 
for  the  defence  or  the  prisoner.     This  is  known  as 
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having  '  the  last  word.'  And  where,  in  addition  to 
the  evidence  of  the  prisoner,  witnesses  have  been 
called  to  testify  to  the  general  good  character  of  the 
prisoner,  without  dealing  in  any  way  with  the  facts 
of  the  case,  the  right  of  the  final  reply  still  rests  with 
the  defence.  But  if  any  witness  has  been  called  on 
behalf  of  the  prisoner  to  speak  to  the  facts  of  the  case, 
or  any  document  has  been  put  in  evidence  which  had 
not  already  been  made  an  exhibit  by  the  prosecution, 
the  last  word  is  lost  by  the  prisoner ;  and  the  speech 
to  be  made  on  the  prisoner's  behalf  will  precede  that 
of  the  counsel  for  the  prosecution.  Where  it  is 
manifestly  in  the  interests  of  justice,  the  prosecution 
will  sometimes  put  in  a  document  required  by  the 
defence,  and  thus  prevent  the  forfeiture  of  the  right 
to  make  the  final  speech.  The  advantage  in  having 
the  last  word  is,  that  the  final  speaker  can  deal  with 
the  points  made  in  the  previous  speech,  and  his  words 
are  fresher  in  the  minds  of  the  jury,  when  they  come 
to  consider  their  verdict,  than  those  of  the  first  speaker. 

To  this  rule  as  to  the  order  of  the  final  speeches 
there  is  only  one  exception,  which  arises  when  the 
Attorney- General  or  the  Solicitor-General  appears  in 
person  to  prosecute  on  behalf  of  the  Crown.  In  such 
a  case,  he  is  entitled  as  of  right  to  the  final  speech  in 
all  circumstances. 

Where  more  than  one  prisoner  is  being  tried  upon 
the  same  indictment,  it  will  be  seen  that  the  final 
speech  of  the  counsel  for  the  prosecution  may  have 
to  be  made  between  the  speeches  for  the  prisoners, 
if  some  have  elected  to  call  evidence  and  others  have 
not.  And,  generally,  each  individual  prisoner  has 
his  own  separate  rights  in  conformity  with  the  rules 
we  have  mentioned  above,  according  as  he  is  or  is 
not  defended  by  counsel,  or  does  or  does  not  adduce 
evidence  on  his  behalf. 

When    the    final    speeches    have    been    made,    the 
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judge  sums  up  the  case  to  the  jury  and  directs  them 
to  consider  their  verdict  (p.  366). 

Having  thus  seen  the  course  of  procedure  in  a  trial 
after  the  close  of  the  case  for  the  prosecution,  we  will 
now  consider  in  more  detail  the  case  for  the  defence. 

At  the  Common  Law,  the  prisoner  was  not  a  com- 
pellable, nor  even  a  competent,  witness  at  any  stage 
in  the  proceedings.  His  position  has,  however,  been 
altered  by  a  series  of  statutory  enactments  culminating 
in  the  Criminal  Evidence  Act,  1898.  By  that  Act, 
the  prisoner  is  made  a  competent  witness  for  the 
defence  at  every  stage  of  the  proceedings,  and  whether 
he  be  charged  solely,  or  jointly  with  any  other  person. 
His  right  to  give  evidence  should  in  all  cases  be  made 
clear  to  him  by  the  judge  at  the  close  of  the  case,  for 
the  prosecution.  He  may  give  evidence  either  on 
his  own  behalf  or  on  behalf  of  a  prisoner  jointly  charged 
with  him,  but  can  only  be  called  as  a  witness  upon 
his  own  application  or  that  of  counsel  made  with  his 
consent.  He  cannot  in  general  be  called  by  the 
prosecution  ;  but,  where  two  or  more  prisoners  are 
jointly  indicted,  a  prisoner  in  respect  of  whom  a 
nolle  prosequi  has  been  entered  [ayite,  p.  334),  or  a 
prisoner  who  has  been  acquitted  {e.g.,  by  reason  of 
no  evidence  being  offered  by  the  prosecution  against 
him,  or  of  the  judge  deciding  at  the  close  of  the 
prosecution  that  no  case  has  been  made  out  against 
him),  or  has  pleaded  guilty  on  arraignment  or  during 
trial,  may  be  called  by  the  prosecution  against  the 
remaining  prisoners.  And  sucli  a  person  is  also 
equally  competent  to  give  evidence  on  their  behalf. 

The  cxamination-in-chiof  of  the  prisoner  is  conducted 
in  accordance  with  the  same  rules  as  apply  in  the  case 
of  all  other  witnesses  ;  and  he  is  then  liable  to  be 
cross-examined  by  the  counsel  for  the  prosecution. 
He  may  be  asked  in  cross-examination  any  question, 
notwithstanding    that    the    answer    would    tend    to 
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criminate  him  as  to  the  offence  charged  against  him 
in  the  indictment  ;    but  he  may  not  be  asked  any 
question  tending  to  show  that  he  has  committed  or 
been  convicted  of  or  been  charged  with  any  other 
offence,  or  that  he  is  of  bad  character,  unless — 
(i)  the  proof  that  he  has  committed  or  been  con- 
victed of  such  other  offence  is  admissible  evi- 
dence to  show  that  he  is  guilty  of  the  offence 
wherewith  he  is  charged  ;    or 
(ii)   he   has,  personally  or   by  his  advocate,  asked 
questions  of  the  witnesses  for  the  prosecution 
with  a  view  to  establish  his  own  good  character, 
or  has  given  evidence  of  his  good  character,  or 
the  nature  or  conduct  of  the  defence  is  such 
as  to  involve  imputations  on  the  character  of 
the  prosecutor  or  the  witnesses  for  the  prose- 
cution ;    or 
(iii)  he  has  given  evidence  against  any  other  person 

charged  with  the  same  offence. 
The  first  of  these  exceptions  comes  into  operation 
where  the  questions  are  in  relation  to  offences  in- 
timately connected  with  the  transaction  in  respect 
of  which  the  prisoner  is  under  trial,  or  are  designed 
to  show  system,  criminal  intent,  guilty  knowledge, 
or  the  like,  or  to  rebut  a  defence  which  has  been  set 
up,  such  as  that  of  accident.  The  conditions  under 
which  such  questions  will  be  permitted  are  elaborately 
discussed  in  the  leading  case  of  Makin  v.  The  Attorney - 
General  for  New  South  Wales  [1894]  A.  C.  57.  The 
exception  will  also  apply  in  the  case  we  have  already 
noticed  (p.  119)  relative  to  charges  of  receiving 
stolen  property,  under  section  43  of  the  Larceny  Act, 
1916. 

The  second  exception  is  strictly  construed,  and 
does  not  refer  to  protestations  of  innocence  or  mere 
denials  of  the  truth  of  the  evidence  given  on  behalf 
of  the  prosecution. 
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The  third  exception  entitles  the  prisoner  against 
whom  such  evidence  is  given,  or  his  counsel,  to  cross- 
examine  the  prisoner  giving  such  evidence. 

Subject  to  the  above  rule,  the  cross-examination 
of  prisoners  proceeds  in  the  same  way  as  that  of  other 
witnesses  ;  and,  on  its  conclusion,  the  prisoner  may 
be  re-examined  in  the  same  manner. 

In  addition  to  giving  evidence  on  his  own  behalf, 
the  prisoner  may  call  other  witnesses,  who  may  be 
of  two  kinds,  witnesses  to  fact  and  witnesses  to 
character.  Witnesses  to  fact  speak  as  to  matters 
connected  with  the  subject  of  the  charge,  and  give 
their  evidence  in  accordance  with  the  rules  we  have 
already  explained.  Witnesses  to  character  may  be 
called  to  testify  to  the  general  character  and  reputa- 
tion of  the  prisoner.  Though  this  may  at  first  sight 
appear  to  violate  the  rule  that  only  that  evidence 
may  be  given  which  is  relevant,  to  the  matter  at 
issue,  it  will  be  seen  on  closer  consideration  that  such 
evidence  is  relevant,  and  may  be  of  value  as  tending 
to  show  that  the  prisoner,  judging  by  the  character 
he  has  previously  borne,  is  not  likely  to  have  com- 
mitted the  offence  with  which  he  is  charged.  The 
weight  to  be  attached  to  such  evidence  will  naturally 
vary  according  to  the  nature  of  the  charge,  and  the 
reputation  of  the  witnesses  to  character  ;  and,  where 
the  case  against  the  prisoner  is,  in  the  view  of  the 
jury,  proved  by  the  prosecution,  the  question  of 
character  should  have  no  effect  on  the  nature  of  their 
verdict,  though  it  will  be  a  matter  for  the  considera- 
tion of  the  judge  in  passing  sentence. 

There  is,  however,  one  class  of  witness  for  the 
defence,  who  may  also  in  certain  cases  be  called  as  a 
witness  for  the  prosecution,  of  wliich  we  must  speak 
more  particularly.  This  is  the  husband  or  wife  of 
the  accused  person. 

By  the  Criminal  Evidence  Act,  1898,  the  husband 
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or  wife  of  a  prisoner  is  made  a  competent  witness  for 
the  defence,  whether  the  prisoner  is  charged  solely 
or  jointly  with  another.  But,  except  in  the  cases 
we  shall  refer  to  presently,  he  or  she  can  only  be 
called  on  the  application  of  the  prisoner.  And  the 
husband  or  wife  is  in  no  case  compellable  to  disclose 
any  communications  made  to  the  other  during  the 
marriage. 

At  the  Common  Law,  as  a  general  rule,  the  husband 
or  wife  of  the  prisoner  was  not  a  competent  witness 
for  the  prosecution  against  the  prisoner,  except  in 
certain  special  cases.     These  were  : — 

(1)  in  cases  of  treason,  though  this  is  open  to  con- 

siderable doubt.  The  justification  for  the  rule 
is  said  to  be  that  the  tie  of  allegiance  is 
paramount  to  all  others  ; 

(2)  in  cases  of  personal  injury  committed  by  the 

husband  on  the  wife,  or  vice  versa  ; 

(3)  in  cases  of  forcible  abduction  and  marriage. 

In  cases  of  bigamy,  it  will  be  remembered,  the 
second  '  wife  '  is  admitted  to  give  evidence  against  the 
prisoner,  because  she  is,  in  fact,  no  wife  of  his. 

The  Criminal  Evidence  Act,  1898,  as  amended  by 
subsequent  statutes,  further  provides  that  the  husband 
or  wife  of  a  prisoner  may  be  called  as  a  witness,  with- 
out the  consent  of  the  prisoner,  in  any  of  the  following 
cases,  that  is  to  say  : — 

(1)  in  any  proceeding  under  the  Vagrancy  Act,  1824  ; 

(2)  in  any  proceeding  under  sections  48  to   55  of 

the  Offences  against  the  Person  Act,  1861  ; 

(3)  in  any  proceeding  under  sections  12  and  16  of 

the  Married  Women's  Property  Act,  1882  ; 

(4)  in    any    proceeding    under    the    Criminal    Law 

Amendment  Act,  1885  ; 

(5)  in    any    proceeding    under    the    Punishment    of 

Incest  Act,  1908  ; 
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(6)  in  any  proceeding  under  the  Children  Act,  1908  ; 

(7)  in  any  proceeding  under  section  56  of  the  Mental 

Deficiency  Act,  1913. 

And  by  the  Criminal  Justice  Administration  Act, 
1914,  s.  28  (3)  the  true  husband  or  wife  of  a  person 
charged  with  bigamy  is  equally  competent  to  give  evi- 
dence. A  witness,  however,  who  is  the  husband  or  wife 
of  an  accused  person  is  not  compellable  to  give  evidence 
against  the  accused. 

We  may  here  mention  briefly  the  claim  of  '  privilege,' 
which  is  sometimes  put  forward  in  respect  to  certain 
relationships  existing,  or  which  have  existed,  between 
a  witness  and  the  prisoner,  such  as  those  of  la^^^er 
and  client,  priest  and  penitent,  and  the  like.  As 
regards  lawyer  and  client,  the  rule  has  been  clearly 
stated  in  the  case  of  Bidlivant  v.  The  Attorney-General 
for  Victoria  [1901]  A.  C.  196,  where  it  was  laid  down, 
that  "  for  the  perfect  administration  of  justice,  and 
"  for  the  protection  of  the  confidence  which  exists 
"  between  a  solicitor  and  his  client,  it  has  been  estab- 
"  lished  as  a  principle  of  public  policy,  that  those 
"  confidential  communications  shall  not  be  subject 
"  to  production.  But  to  that  of  course  this  limitation 
"  has  been  put,  and  justly  put,  that  no  court  can  be 
"  called  upon  to  protect  communications  which  are 
"  in  themselves  part  of  a  crmiinal  or  unlawful  pro- 
"  ceeding."  As  to  priest  and  penitent,  the  question 
has  never  been  definitely  decided  ;  but  the  tendency 
is  to  excuse  a  priest  from  revealing  confessions  made 
to  him.  Other  relationships,  sucli  as  those  of  doctor 
and  patient,  parent  and  child,  or  master  and  servant, 
do  not  carry  any  immunity. 

Where  the  disclosure  of  a  fact  whicli  docs  not  bear 
directly  on  the  matter  at  issue  may  be  detrimental 
to  the  public  interest,  a  witness  will  not  be  compelled 
to  disclose  it. 

And,   lastly,   no    witness,   other   than    the    prisoner 
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(pp.  360-362),  can  be  compelled  to  answer  any  question 
which  might  tend  to  criminate  him,  i.e.,  to  expose  him 
to  prosecution  or  to  any  punishment  or  penalty. 

At  the  conclusion  of  the  case  for  the  defence,  the 
prosecution  may  be  permitted,  in  exceptional  cases, 
to  call  what  is  known  as  '  rebutting  evidence.'  Such 
permission,  which  is  entirely  within  the  discretion 
of  the  judge,  may  be  granted  to  contradict  evidence 
given  by  the  defence  introducing  new  matter  which 
the  prosecution  could  not  foresee,  or  to  meet  evidence 
of  good  character  given  by  the  defence,  or,  in  certain 
cases,  to  rebut  an  alibi. 

We  have  now  concluded  our  consideration  of  the 
evidence  in  a  criminal  trial ;  and  there  remain  only 
the  speeches  for  the  prosecution  and  the  defence  and 
the  summing-up  of  the  judge,  before  the  jury  proceed 
to  consider  their  verdict.  The  speech  of  the  counsel 
for  the  prosecution  will  especially  deal  with  the 
evidence  of  the  prisoner  and  his  witnesses,  if  such 
evidence  has  been  given,  and  generally  point  to  the 
proper  inferences  to  be  drawn,  in  his  submission,  from 
the  case  as  a  whole.  He  must,  however,  limit  his 
observations  to  facts  Avhich  have  been  proved  or 
admitted  in  the  course  of  the  trial,  and  to  the 
deductions  to  be  made  therefrom,  or  to  such  matters 
of  defence  or  excuse  as  have  been  urged  on  behalf 
of  the  prisoner.  And  it  is  specifically  provided  by 
the  Criminal  Evidence  Act,  1898,  that  the  failure  of 
the  prisoner,  or  of  the  husband  or  wife  of  the  prisoner, 
to  give  evidence,  must  not  be  made  the  subject  of 
any  comment  by  the  prosecution,  though  it  may  be 
commented  on  by  the  judge  in  his  summing-up,  if  he 
thinks  it  right  to  do  so. 

A  wide  latitude  is  given  to  the  prisoner,  or  his 
counsel,  in  making  his  speech  for  the  defence.  He 
may,  in  general,  urge  any  matter  that  seems  proper 
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by  way  of  defence  against  the  charge  ;  but  he  will  not 
be  permitted  to  state  as  facts  matters  which  have 
not  been  proved  in  evidence. 

When  both  speeches  have  been  made,  it  becomes 
the  duty  of  the  judge  to  sum  up  the  case  to  the  jury. 
The  judge  explains  to  the  jury  the  nature  of  the 
ofiEence  with  which  the  prisoner  is  charged,  and  the 
essential  elements  thereof  which  have  to  be  made 
out  by  the  prosecution.  He  directs  them  as  to  any 
point  of  law  involved  in  the  case.  He  reviews  the 
evidence  which  has  been  given,  and  advises  them, 
though  without  directing  them,  as  to  the  bearing  and 
the  value  thereof.  He  puts  to  the  jury  the  defence 
raised  by  the  prisoner,  and  may  criticise  or  otherwise 
comment  upon  it.  And  he  makes  it  clear  that  the 
onus  of  proving  the  charge  rests  upon  the  prosecution, 
who  have  to  satisfy  the  jury  beyond  reasonable  doubt 
of  the  guilt  of  the  prisoner.  At  the  conclusion  of  the 
summing-up.  he  directs  the  jury  to  consider  their 
verdict. 

During  the  hearing  of  a  criminal  trial,  the  court 
may  adjourn  from  time  to  time  ;  and,  except  in  cases 
of  treason,  treason-felony,  and  murder,  the  jury  may 
separate.  Formerly,  in  all  cases  of  felony,  the  jury 
were  kept  together,  so  that  they  might  have  no  com- 
munication except  with  each  other.  But,  under  the 
Juries  Detention  Act,  1807,  the  court  may  now,  in 
any  trial  for  felony,  except  as  mentioned  above, 
permit  the  jury  to  separate  at  any  time  before  they 
consider  their  verdict,  equally  as  in  the  case  of  trials 
for  misdemeanor.  When,  however,  the  evidence  on 
both  sides  is  closed,  the  jury  cannot  separate,  unless 
in  cases  of  evident  necessity,  till  they  have  given 
their  verdict.  But  the  judge  may  adjourn,  while 
the  jury  withdraw  to  confer  ;  and  he  returns  to 
receive  the  verdict  in  open  court.  The  judge  also 
has   power,    when   he   thinks   proper,    to   discharge   a 
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jury  at  any  time  during  the  course  of  the  trial,  and 
to  swear  a  fresh  jury  and  commence  the  case  over 
again.  This  may  be  done  in  cases  where  a  juror  has 
fallen  ill  and  is  unable  to  continue  his  attendance, 
or  where  there  is  some  irregularity  in  the  constitution 
of  the  jury,  or  impropriety  in  their  conduct. 
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CHAPTER  XXVI. 

8.    EVIDENCE. 


Having  now  discussed  the  course  of  procedure 
at  the  hearing  of  a  criminal  trial,  we  must  consider 
the  rules  which  govern  the  reception  of  evidence  at 
such  trials.  These  are  substantially  the  same  as  those 
which  apply  in  a  civil  trial ;  but  there  are  some  points 
of  difference  which  arise  from  the  particular  nature 
of  criminal  proceedings.  As  was  said  by  Lord  Read- 
ing, C.J.,  in  the  case  of  R.  v.  Christie  [1914]  A.  C.  at 
p.  564,  "  the  principles  of  the  laws  of  evidence  are 
"  the  same,  whether  applied  at  civil  or  criminal  trials, 
"  but  they  are  not  enforced  with  the  same  rigidity 
"  against  a  person  accused  of  a  criminal  offence  as 
"  against  a  party  to  a  civil  action.  There  are  ex- 
"  ceptions  to  the  law  regulating  the  admissibility  of 
"  evidence  which  apply  only  to  criminal  trials,  and 
"  which  have  acquired  their  force  by  the  constant 
"  and  invariable  practice  of  judges  when  presiding 
"  at  criminal  trials.  They  arc  rules  of  prudence  and 
"  discretion,  and  have  become  so  integral  a  part  of 
"  the  administration  of  the  criminal  law,  as  almost 
"  to  have  acquired  the  full  force  of  law." 

But,  80  far  as  concerns  the  proof  of  the  case  against 
the  prisoner,  it  may  be  said,  generally,  that  the  rules 
of  evidence  are  more  strictly  and  rigidly  adhered  to 
at  a  criminal  trial  than  at  a  civil  trial,  as  indeed  is 
most  just,  seeing  that  the  liberty,  nay  even  it  may 
be  the  life,  of  the  prisoner  is  in  peril  ;    and,  further- 
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more,  a  greater  certainty  of  proof  is  necessary  to 
support  a  criminal  charge,  than  to  obtain  a  successful 
verdict  in  a  civil  action.  For  whereas,  in  a  civil 
case,  the  issues  may  be  evenly  balanced,  and  it  may 
be  a  difficult  matter  to  decide  whether  the  plaintiff 
is  entitled  to  succeed  in  his  claim  or  not,  in  a  criminal 
case  where  such  a  substantial  doubt  arises,  the  verdict 
must  in  all  cases  be  given  for  the  prisoner.  The 
prosecution  is  bound  to  make  out  the  charge  beyond 
all  reasonable  doubt,  by  which  is  meant  not  a  mere 
captious  doubt,  but  such  a  doubt  as  would  assail 
a  reasonable  man  in  the  conduct  of  the  daily  affairs 
of  life.  It  is  not  sufficient  to  establish  a  probability, 
even  though  a  strong  one  according  to  the  doctrine 
of  chances,  of  the  prisoner's  guilt.  There  must  be  a 
moral  certainty,  that  is,  a  certainty  which  convinces 
the  understanding,  satisfies  the  reason,  and  directs  the 
judgment,  before  the  prisoner  can  be  rightly  convicted. 

Facts  not  Requiring  Proof. 

In  considering  the  rules  of  evidence,  we  may  first 
premise,  that  there  are  certain  matters  concerning 
which  evidence  or  proof  is  not  necessary.  These  are 
matters  of  universal  knowledge,  such  as  the  course 
of  the  seasons,  or  matters  of  which  the  court  is  deemed 
to  have  knowledge,  such  as  the  law  and  practice  of 
the  courts,  as  well  as  all  Acts  of  Parliament  and 
matters  connected  with  the  government  of  the  country. 

In  addition  to  these  matters,  there  are  certain 
presumptions,  under  which  facts  are  inferred,  without 
evidence,  from  other  facts  already  proved  or  known 
to  exist.     Presumptions  are  either  of  law  or  of  fact. 

Presumptions  of  law  are  either  conclusive  or  re- 
buttable. Conclusive  presumptions  are  those  which 
are  incapable  of  being  controverted,  e.g.,  that  a  child 
under  seven  years  of  age  is  incapable  of  committing 
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crime,  and  that  a  male  person  under  fourteen  is  in- 
capable of  sexual  intercourse.  Rebuttable  presumptions 
are  those  which  only  hold  good  until  they  are  contro- 
verted by  evidence,  e.g.,  that  the  accused  is  innocent, 
that  killing  is  murder,  that  a  person  who  does  an  act 
necessarily  intends  or  must  be  taken  to  intend  the 
natural  and  probable  consequences  of  the  act,  that  a 
child  over  seven  but  under  fourteen  years  of  age  is 
incapable  of  criminal  intent,  or  that  a  person  holding 
public  office  has  been  duly  appointed  thereto. 

Presumptions  of  fact  are  not  in  any  sense  con- 
clusive, even  though  they  are  not  controverted,  but 
are  inferences  which  a  jury  may  draw  from  facts 
proved,  if  they  so  choose.  Thus,  proof  of  the 
possession  of  recently  stolen  goods  raises  a  presump- 
tion against  the  possessor  that  he  either  stole  them, 
or  received  them  knowing  them  to  have  been  stolen. 
The  strength  of  the  presumption  will  vary  according 
to  the  circumstances  of  each  case. 


Onus  on  Prosecution. 

Apart  from  these  presumptions,  the  prosecution 
is  bound  to  prove  every  fact  or  circumstance  which 
is  material  and  necessary  to  constitute  the  offence 
charged.  This  rule  is,  however,  subject  to  two  ex- 
ceptions. In  the  first  place,  there  are  certain  acts 
which  are  made  criminal  by  statute,  if  thej''  are  com- 
mitted '  without  lawful  excuse '  {e.g.,  being  found 
by  night  in  possession  of  housebreaking  implements). 
In  such  cases,  the  burden  of  proving  lawful  excuse 
is  on  the  person  charged.  Second,  in  certain  acts 
which  are  made  punishable  if  committed  with  intent 
to  defraud,  deceive,  and  the  like  {e.g.,  forgery),  once 
the  proof  of  the  commission  of  the  overt  act  is  estab- 
lished, the  intent  is  inferred  as  a  necessary  conclusion 
from  the  act  done. 
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For  the  purpose  of  proving  the  facts  of  a  case,  there 
are  two  cardinal  principles  to  be  observed,  which 
apply  equally  whether  it  be  the  prosecution  or  the 
defendant  who  is  seeking  to  adduce  proof.  The  first 
of  these  principles  is  that  to  which  we  have  already 
alluded,  namely,  that  all  facts  which  are  relevant 
to  an  issue  may  be  proved,  and  no  others.  The 
second  principle  is  that  a  fact  must  be  proved  by  the 
best  evidence  that  the  nature  of  the  case  will  admit. 

Relevancy  of  Evidence. 

As  regards  relevancy,  the  facts  which  may  be  proved 
are  not  merely  the  commission  of  the  crime,  but  all 
facts  leading  up  to  it,  which  tend  to  prove  motive, 
guilty  knowledge,  opportunity,  or  the  like,  as  well  as 
the  conduct  of  the  prisoner,  whether  as  tending  to 
demonstrate  his  guilt  or  his  innocence.  In  general, 
evidence  may  not  be  given  of  a  person's  conduct  on 
occasions  other  than  those  in  question  ;  but  it  will 
readUy  be  seen  that  such  conduct  may  become  relevant, 
if  it  tends  to  show  guilty  knowledge  or  intention,  or 
motive  for  committing  the  offence  with  which  he  is 
charged.  We  have  already  (p.  36'2)  referred  to 
the  extent  to  which  evidence  of  the  character  of  the 
prisoner  is  relevant  ;  and,  in  a  similar  manner,  on 
a  charge  of  rape  or  other  indecent  offence,  evidence 
may  be  given  of  the  bad  character  of  the  prosecutrix 
in  respect  of  decency  or  morality,  either  with  the 
prisoner  or  generally.  And,  for  the  purpose  of  shaking 
the  credit  of  a  witness,  questions  may  be  put  in  cross- 
examination  which  are  only  relevant  for  that  purpose. 

Secondary  Evidence. 

The  second  principle  is,  that  the  best  evidence  must 
be  produced.  This  rule  is  particularly  applicable 
to  documentary   evidence.     Thus,  the   contents   of   a 
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document  cannot  be  given  verbally  if  the  document 
itself  is  procurable,  though  the  mere  fact  of  the  existence 
of  a  document  may  be  proved  without  its  production. 
In  certain  cases,  a  document  will  not  be  procurable  ; 
and  in  such  cases  secondary  evidence  of  its  contents 
will  be  admitted,  which  may  be  oral  evidence  of  its 
contents  or  a  copy  of  the  document,  e.g.,  where  a 
document  has  been  destroyed,  or  has  been  searched 
for  and  cannot  be  found,  or  where  its  nature  is  such 
that  its  production  is  physically  impossible,  e.g.,  a 
placard  stuck  on  a  wall  or  the  inscription  on  a  tomb- 
stone, or  where  the  document  is  in  the  possession  of 
the  opposite  party  and  he  fails  to  produce  it  after 
notice  has  been  given  him  to  do  so. 

And  the  inconvenience  of  producing  original  docu- 
ments in  court  in  certain  cases  has  led  to  the  passing 
of  various  statutes  designed  to  facilitate  the  giving 
in  evidence  of  the  contents  of  such  documents  by 
means  of  duly  certified  copies  thereof.  Such  are  all 
public  documents,  entries  in  bankers'  books,  and 
the  like.  The  particular  method  of  proof  in  such 
cases  varies.  Public  documents  which,  from  the 
point  of  view  of  evidence,  have  been  defined  as  docu- 
ments made  by  a  public  officer  for  the  purpose  of  the 
public  making  use  of  them  and  being  able  to  refer 
to  them,  may  be  proved  in  four  different  ways  : — 
(1)  by  exemplifications,  i.e.,  copies  under  seals  of 
State  ;  (2)  by  office  copies,  i.e.,  copies  made  by  an 
officer  of  the  court  to  which  the  document  belongs  ; 
(3)  by  Record  Office  copies,  in  the  case  of  documents 
in  the  custody  of  the  Master  of  the  Rolls  at  the  Public 
Record  Office  ;  or  (4)  by  examined  copies,  i.e.,  copies 
made  by  any  person  from  the  original  document. 
The  method  of  proof  of  Proclamations,  Orders,  and 
Regulations  made  under  the  authority  of  the  King 
or  by  any  public  department,  is  governed  by  the 
Documentary  Evidence  Act,  ISOH,  which  makes  them 
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provable  by  copy  of  the  London  Gazette  or  by  certified 
copy  ;  and,  generally,  the  proving  of  public  documents 
has  been  facilitated  by  the  provisions  of  the  Evidence 
Acts,  1845  and  1851.  The  former  of  these  Acts 
provides  that  when,  by  any  statute,  any  certificate, 
official  or  public  document,  or  document  or  pro- 
ceeding of  any  corporation,  or  any  certified  copy  of 
any  document  or  proceeding,  is  receivable  in  evidence, 
the  same  shall  be  admitted,  if  sealed  or  signed,  with- 
out proof  of  the  seal  or  signature.  The  latter  Act 
provides,  that  when  any  book  or  other  document  is 
of  such  a  public  nature  as  to  be  admissible  in  evidence 
on  its  mere  production  from  the  proper  custody,  a 
copy  thereof  or  extract  therefrom  shall  be  admissible 
in  evidence,  if  proved  to  be  an  examined  copy  or 
extract,  or  if  it  purports  to  be  signed  and  certified 
as  a  true  copy  or  extract  by  the  officer  to  whose 
custody  the  original  is  entrusted. 

Private  documents  must,  in  general,  be  produced 
ill  the  originals  ;  and  a  copy  will  not  be  admitted  when 
the  original  is  available.  An  exception  in  favour  of 
bankers'  books  is,  however,  made  by  the  Bankers' 
Books  Evidence  Act,  1879. 

It  may  be  convenient  here  to  notice  the  methods 
by  which  a  person's  handwriting  may  be  proved. 
This  may  be  (1)  by  the  evidence  of  a  person  who  has 
seen  him  write  or  has  been  in  the  habit  of  correspond- 
ing with  him  ;  (2)  under  the  Criminal  Procedure  Act, 
1865,  by  comparison  with  any  writing  which  has 
been  proved  to  be  the  handwriting  of  the  j)erson  ; 
or  (3)  by  the  evidence  of  a  witness  who  is  an  expert 
in  handwriting.  This  last  method  of  proof  should, 
however,  only  be  adduced  as  a  last  resort,  and  is 
generally  confined  to  cases  where  handwriting  has 
been  disguised.  It  wiU  always  be  subject  to  the 
strictest  scrutiny,  not  to  say  criticism  ;  and,  as  a 
rule,  is  unsatisfactory. 
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These  two  main  principles  thus  indicate  the  subject- 
matter  of  the  evidence  that  may  be  given,  and,  in  the 
case  of  documentary  evidence,  the  method  in  which 
the  matter  must  be  proved. 


Hearsay  Evidence. 

There  is,  however,  a  further  restrictive  rule,  of 
particular  application  in  criminal  cases,  which  must 
now  be  discussed.  This  is  generally  known  as  the 
rule  against  hearsay  evidence,  which,  in  its  strict  sense, 
is,  that  a  witness  must  not  repeat  in  court  statements 
made  by  a  third  party,  for  the  purpose  of  proving 
the  truth  of  such  statements.  The  reason  for  the 
rule  is  two-fold.  In  the  first  place,  because  to  admit 
such  evidence  would  be  to  accept  the  statement  of 
a  person  not  on  oath  ;  and,  in  the  second  place, 
because  that  person  could  not  be  cross-examined  on 
his  statement.  It  will,  however,  be  observed,  that 
the  rule  does  not  exclude  all  such  statements,  but 
only  where  the  purpose  of  the  evidence  is  to  prove 
the  truth  of  the  facts  narrated.  There  may  be  other 
reasons  for  giving  the  statement  in  evidence,  which, 
if  they  be  valid  reasons,  will  make  the  evidence  admis- 
sible.    These  reasons  fall  under  four  heads. 

(1)  Where  the  statement  was  made  in  the  'presence  and 
hearing  of  the  accused  person.— In  such  a  case,  the 
statement  will  in  most  cases  be  admitted,  if  relevant, 
as  having  a  bearing  on  his  conduct  or  demeanour 
on  hearing  the  statement.  But  it  is  only  evidence 
against  him  in  so  far  as  he  accepts  it,  so  as  to  make 
it,  in  effect,  his  own.  If  he  accepts  it  in  part  only, 
then  to  that  extent  alone  does  it  become  his  state- 
ment. He  may  accept  it  by  word  or  conduct,  action 
or  demeanour  ;  and  it  is  the  function  of  the  jury  trying 
the  case  to  determine  whether  his  words,  conduct, 
action,  or  demeanour  at  the  time  when  the  statement 
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was  made  amount  to  an  acceptance  of  it,  either  in 
whole  or  in  part.  And  a  mere  denial  by  the  accused 
of  the  facts  mentioned  in  the  statement  will  not 
necessarily  render  it  inadmissible  ;  because  the  denial 
may  be  made  in  such  a  manner  as  to  lead  a  jury  to 
disbelieve  him,  and  may  constitute  evidence  from 
which  an  acknowledgment  may  be  inferred  by  them. 
But  where  the  accused  denied  the  truth  of  the  state- 
ment at  the  time  when  it  was  made,  and  there  was 
nothing  in  his  conduct  or  demeanour  from  which  the 
jury  could,  notwithstanding  his  denial,  infer  that 
he  acknowledged  its  truth,  in  whole  or  in  part,  it 
was  decided,  in  the  case  of  R.  v.  Christie  [1914]  A.  C. 
545,  that  the  judge  should  intimate  to  the  counsel 
for  the  prosecution  that,  inasmuch  as  the  evidence, 
though  strictly  admissible,  would  have  little  value, 
and  might  unfairly  prejudice  the  jury  against  the 
accused,  it  ought  not  to  be  received. 

(2)  Where  the  statement  accompanies  an  act  and  is 
explanatory  of  that  act. — Such  statements  are  ad- 
missible, provided  the  act  is  a  relevant  act,  and  the 
statement  accompanying  it  is  necessary  to  the  proper 
understanding  of  that  act.  Thus,  in  the  case  of 
R.  V.  Lord  George  Gordon  (1781)  21  St.  Tr.  485,  on  a 
prosecution  for  treason,  the  cry  of  the  mob  which 
accompanied  the  prisoner  was  received  in  evidence, 
as  showing  the  nature,  character,  and  object  of  his 
acts.  And  in  the  case  of  R.  v.  Hall  (1838)  8  C.  &  P. 
358,  where  an  agent  paid  money  into  a  bank,  what 
he  said  about  the  money  at  the  time  he  paid  it  in 
was  held  admissible.  The  furthest  extension  of  this 
doctrine  may  be  found  in.  the  case  of  R.  v.  Edwards 
(1872)  12  Cox,  C.  C.  230,  where  the  prisoner  was  charged 
with  the  murder  of  his  wife.  It  was  proved  that,  a 
week  before  her  death,  the  wife  bro\ight  a  carving- 
knife  and  a  large  axe  to  the  house  of  a  neighbour. 
At  the  same  time  she  said  :    "  My  husband  always 
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threatens  me  with  these,  and  when  they  are  away 
1  feel  safer."  This  statement  was  admitted  in 
evidence,  and  seems  admissible,  on  the  ground  that 
the  A\Tfe's  act  was  one  wliich  needed  explanation,  and 
her  statement  to  the  neighbour  was  one  which  both 
accompanied  and  explamed  the  act,  which  would 
otherwise  have  been  unintelligible. 

But,  unless  the  statement  both  accompanies  the  act, 
so  as  to  form  part  of  it,  and  also  is  necessary  to  the 
proper  understandmg  of  the  act,  it  is  not  admissible. 
Thus,  in  the  case  of  B.  v.  Pook  (1871),  referred  to  in 
13  Cox,  C.  C,  at  p.  172,  n.,  one  of  the  witnesses  called 
for  the  prosecution  stated  that,  on  the  evening  of  the 
day  on  which  it  was  alleged  that  the  prisoner  had 
murdered  a  woman,  she  (the  witness)  and  the  deceased 
woman  had  been  together,  and,  on  parting,  the 
deceased  woman  had  told  her  where  she  was  going. 
It  was  proposed  by  counsel  for  the  prosecution  to 
ask  the  further  question  :  "  What  did  she  say  to 
you  ?  "  ;  but  this  question  was  not  allowed.  And 
in  the  case  of  R.  v.  Wainwright  (1875)  13  Cox,  C.  C. 
171,  also  a  case  of  murder,  a  similar  statement  made 
by  the  victim  to  a  witness  was  held  to  be  inadmissible 
by  Cockburn,  C.J.,  who  said  :  "It  was  not  part  of 
"  the  act  of  leaving,  but  only  an  incidental  remark. 
"  It  was  only  a  statement  of  intention,  which  might 
"  or  might  not  have  been  carried  out.  She  would 
"  have  gone  away  under  any  circumstances." 

(3)  Where  the  statement  forms  an  integral  fart  of 
the  events  under  consideration,  or,  as  it  is  generally 
phrased,  part  of  the  res  gestce. — This  is  a  question 
which  can  only  be  decided  by  the  circumstances  of 
each  case ;  but  there  have  been  a  certain  number  of 
judicial  decisions  which  lay  down  the  principle  to 
be  applied.  In  an  old  case  of  Thompson  v.  Trevanion 
(1093)  Skinner,  402,  which  was  an  action  for 
wounding,  Holt,  C.J.,  allowed  what  the  person  said 
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immediately  upon  the  hurt  received,  and  "  before 
"  she  had  time  to  devise  anything  for  her  own  ad- 
"  vantage,"  to  be  given  in  evidence  as  part  of  the  res 
gestce  ;  and  this  decision  was  quoted  with  favour  by 
Lord  Ellenborough  in  the  case  of  Aveson  v.  Kinnaird 
(1805)  6  East,  at  p.  192.  In  E.  v.  Foster  (1834)  6 
C.  &  P.  325,  a  statement  made  by  a  man  immediately 
after  he  was  knocked  down  by  a  cab,  as  to  the  cajise 
of  the  accident,  was  admitted  on  the  trial  of  an  in- 
dictment against  the  driver  for  manslaughter.  A 
similar  principle  was  acted  upon  in  the  Irish  case  of 

B.  V.  Lunmj  (1854)  6  Cox,  C.  C.  477.  In  the  case  of 
R.  V.  Fowkes,  tried  by  Lord  Campbell  at  the  Leicester 
Spring  Assizes  in  1856,  in  which  the  charge  was  murder, 
the  fact  that  a  witness  in  the  room  with  the  deceased 
man  when  he  was  shot,  saw  a  man  with  a  gun  in  his 
hand  pass  a  window  opening  into  the  room  in  which 
the  deceased  was  shot,  and  thereupon  exclaimed, 
"  There's  butcher  "  (a  name  by  which  the  prisoner 
was  known),  was  allowed  to  be  proved.  But  in  the 
more  recent  case  of  R.  v.  Bedingfield  (1879)  14  Cox, 

C.  C.  341,  where  it  was  proved  that  the  deceased  woman 
with  her  throat  cut  came  suddenly  out  of  a  room  in 
which  the  prisoner,  who  was  charged  with  her  murder, 
was,  and  made  a  statement  after  coming  out  of  the 
room  a  few  minutes  before  she  died,  Cockburn,  C.J., 
refused  to  admit  the  statement  as  part  of  the  res 
gestce.  The  exclusion  of  the  evidence  in  this  case 
is  somewhat  difficult  to  reconcile  with  the  earlier 
authorities  ;  but,  generally,  it  may  be  said,  that  the 
statement,  to  be  admissible,  must  really  form  part 
of  the  incidents  of  the  offence,  i.e.,  be  made  either 
while  the  offence  is  being  committed  or  immediately 
after.  If  an  interval  of  time  elapses,  it  ceases  to  be 
part  of  the  res  gestae.  The  decision  in  R.  v.  Beding- 
field was  much  criticised  at  the  time  ;  and,  were  the 
Bame  facts  to  arise  again  at  the  present  day,  it  may 
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well  be  that  the  decision  would  be  different.  The 
question  was  discussed  in  the  recent  case  of  R.  v. 
Christie  [1914]  A.  C.  545,  but  without  anything  being 
added  to  the  judicial  dicta  on  the  subject. 

(4)  Where  the  statement  was  a  complaint  as  to  an  act 
committed,  7nade  shortly  after  the  occurrence. — The 
particulars  of  such  a  complaint  are  only  admissible 
in  cases  of  rape  and  other  indecent  offences  against 
women  and  girls,  and  are  admissible  as  being 
evidence  of  the  consistency  of  the  conduct  of  the 
prosecutrix  with  her  account  of  the  matter  as  given 
in  the  witness-box,  and  as  negativing  consent.  This 
rule,  the  exact  scope  of  which  had  been  previously 
somewhat  in  dispute,  was  expressly  recognised  in 
the  cases  of  R.  v.  Lillymxin  [1896]  2  Q.  B.  167,  and 
R.  V.  Osborne  [1905]  1  K.  B.  551.  It  has  not  been 
applied  with  the  same  freedom  in  the  case  of  sexual 
misconduct  ^ith  males,  though  the  modern  tendency 
appears  to  be  to  assimilate  the  procedure  in  the  two 
cases.  In  all  cases  of  violence,  the  mere  fact  of  a 
complaint  may  be  given  in  evidence  ;  but  the  par- 
ticulars of  such  complaint  can  only  be  given  in  the 
cases  above  mentioned. 

In  all  these  cases,  the  evidence  is  not  hearsay 
evidence,  as  we  have  defined  it ;  because  it  is  either 
adopted  by  the  prisoner,  or  is  so  explanatory  of  an 
act  that,  without  it,  the  act  could  not  be  understood 
and  might  be  liable  to  misinterpretation,  or  is  so 
intimately  connected  with  an  act  as  to  be  part  and 
parcel  of  that  act  and  form  with  it  one  transaction, 
or  is  merely  evidence  of  the  consistency  of  a  person's 
conduct,  and  not  of  the  truth  of  the  statement. 

But  there  are  certain  cases  in  which  evidence  which 
is  hearsay  evidence,  i.e.,  the  statement  of  a  third 
party  given  for  the  purpose  of  proving  its  truth,  may 
be  admitted  by  reason  of  the  special  circumstances 
attending  the  making  of  the  statement.     These  are  : — 
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(1)  Dying  declarations,  i.e.,  statements  made  by 
persons  when  hope  of  life  has  gone,  and  they  have 
thus  the  strongest  motives  for  telling  the  truth.  To 
render  a  statement  admissible  in  evidence  as  a  dying 
declaration,  it  is  necessary  that  the  judge  should  be 
satisfied  that  the  deceased  declarant  was,  at  the 
time  he  or  she  made  the  declaration,  in  settled,  hope- 
less, expectation  of  impending  death.  The  decision 
on  this  point  rests  entirely  with  the  judge.  Such 
declarations  should,  as  was  said  by  Byles,  J.,  in  R.  v. 
Jenkins  (1869)  L.  R.  1  C.  C.  R.  187,  be  admitted 
"  with  scrupulous,  and,  I  had  almost  said,  super- 
"  stitious  care  "  ;  and  this  care  has  been  religiously 
exercised  by  the  judges  who  from  time  to  time  have 
had  to  decide  on  the  admissibility  of  such  evidence. 
The  ground  of  its  admission  in  proper  cases  is  strikingly 
put  by  Eyre,  C.B.,  in  R.  v.  Woodcock  (1789)  1  Leach, 
500,  where  he  says  it  must  be  "  declarations  made 
'  in  extremity,  when  the  party  is  at  the  point  of 
'  death,  and  when  every  hope  of  this  world  is  gone  ; 
'  when  every  motive  to  falsehood  is  silenced,  and  the 
'  mind  is  induced  by  the  most  powerful  considera- 
'  tions  to  speak  the  truth."  Since  that  date  various 
judges  have  laid  down  the  principles  which  should 
be  acted  upon  in  deciding  whether  to  receive  or  to 
reject  such  declarations  ;  but  we  need  only  refer 
here  to  the  dictum  of  Willes,  J.,  in  R.  v.  Peel  (1860) 
2  F.  &  F.  21,  which  was  adopted  by  Charles,  J.,  in 
R.  V.  Gloster  (1888)  16  Cox,  C.  C.  471,  and  is  to  the 
following  effect.  "  It  must  be  proved,"  he  said, 
"  that  the  man  was  dying  ;  and  there  must  be  a 
"  settled  hopeless  expectation  of  death  in  the 
"  declarant." 

Dying  declarations  are  only  admissible  when  the 
death  of  the  declarant  is  the  subject  of  the  charge, 
and  the  cause  of  the  death  the  subject  of  the  declara- 
tion. 
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(2)  Stateme7its  as  to  bodily  or  mental  symptoms. — 
Thus,  a  statement  by  a  sick  person  to  a  doctor  or 
other  person  as  to  the  nature  and  effects  of  the  malady 
from  which  he  is  suffering  ;  a  complaint  by  a  cliild 
of  bemg  hungry,  on  a  charge  of  starvation  ;  a  state- 
ment by  a  deceased  person  as  to  the  state  of  his  health 
shortly  before  taking  poison — have  all  been  held 
admissible.  But  such  expressions  of  feelings  are 
only  admissible  as  evidence  of  the  condition  of  mind 
or  body  of  the  person  making  them  at  the  time  they 
are  made,  and  cannot  be  given  in  evidence  for  the 
purpose  of  showing  who  caused  such  a  condition,  or 
how  it  was  caused. 

(3)  Statements  made  hy  a  deceased  person  in  the 
ordinary  course  of  his  duty. — Such  statements  may  be 
verbal,  but  more  often  consist  in  entries  in  books  and 
the  like.  They  must  have  been  made  by  the  deceased 
person  of  his  own  personal  knowledge,  and  con- 
temporaneously with,  or  at  least  shortly  after,  the 
time  when  the  act  occurred  which  is  sought  to  be 
proved.  The  highest  extension  of  this  doctrine  may 
be  found  in  the  case  of  B.  v.  Buckley  (1873) 
13  Cox,  C.  C.  293,  where  the  deceased,  who  was  a 
police  constable,  had  made  a  verbal  report  to  his 
superior  officer  in  the  course  of  his  duty,  as  to  what 
he  intended  to  do  and  where  he  intended  to  go  ;  and 
this  statement,  which  was  to  the  effect  that  he  was 
going  to  watch  the  prisoner,  was  held  admissible. 

There  are  also  three  further  cases  in  ^\hich  hearsay 
evidence  is  admissible ;  but,  as  these  arc  almost  entii'ely 
confined  to  civil  actions,  we  need  not  do  more  than 
make  reference  to  them.     They  are  : — 

(4)  Statements  made  by  deceased  persons  against 
their  j^^-cuniary  or  proprietary  interest. 

(5)  Statements  relating  to  the  existence  of  public 
rights  or  general  custom. 

{('))  Slutenients  as  to  questions  of  pedigree. 
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Previous  Statements. 


Closely  connected  with  the  rule  against  hearsay 
evidence,  is  that  regarding  previous  statements  made 
by  a  witness  to  third  persons  concerning  relevant 
facts.  In  this  case,  since  the  witness  is  present  giving 
evidence  on  oath,  and  liable  to  cross-examination, 
the  evidence  is  not  open  to  the  same  objection.  But 
it  is  a  universal  rule  of  practice  that  such  statements, 
unless  made  under  one  of  the  four  conditions 
mentioned  above,  i.e.,  in  the  presence  of  the  prisoner, 
accompanying  or  explaining  an  act,  as  part  of  the 
res  gestce,  or  by  way  of  complaint,  are  not  admissible, 
except  they  be  used  for  the  purpose  of  impugning 
the  credibility  of  the  witness.  Thus,  where  a  witness 
has  on  a  previous  occasion  made  statements  which 
are  in  conflict  with  his  testimony  in  court,  these  may 
be  proved  for  the  purpose  of  showing  that  he  has 
made  inconsistent  statements,  and  that  therefore  his 
evidence  is  not  worthy  of  belief. 

The  cases  in  which  the  deposition  or  the  statement 
of  a  witness  who  is  ill  may  be  received  in  evidence 
in  place  of  his  oral  evidence  have  already  been  referred 
to  (p.  356). 

Expert  Evidence. 

As  a  general  rule,  a  witness  may  only  speak  to 
matters  immediately  within  his  knowledge  ;  and  his 
evidence  must  be  limited  to  facts,  and  not  include 
the  expression  of  his  opinion.  A  necessary  exception 
to  this  arises  in  cases  of  identity  both  of  persons  and 
of  things.  And,  in  matters  of  science  or  trade,  an 
expert  may  be  called  to  give  his  opinion  as  to  the 
result  or  consequence  from  facts  already  proved. 
Thus,  a  doctor  may  give  his  opinion  as  to  the  cause 
of  death,  or  whether  injuries  could  have  been  inflicted 
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by  a  particular  instrument,  or  could  have  been  seK- 
inflicted.  Similarly,  in  cases  in  which  the  question  of 
insanity  arises,  he  may  give  his  opinion  as  a  result 
of  having  had  the  prisoner  under  his  observation  ; 
and,  even  more  generally,  he  may  say  whether  certain 
symptoms  spoken  to  by  other  witnesses,  are,  in  his 
opinion,  symptoms  of  insanity.  He  should  not, 
however,  be  asked  whether,  in  his  opinion,  having 
heard  the  evidence,  the  act  with  which  the  prisoner 
is  charged  is  an  act  of  insanity,  since  this  is  the  very 
matter  for  the  determination  of  the  jury. 

Statements  by  the  Prisoner. 

We  now  have  to  consider  the  question  of  the  ad- 
missibility of  statements  made  by  the  prisoner.  Such 
statements,  if  relevant  to  the  issue,  may  be  given 
in  evidence  by  persons  who  have  heard  them,  in  the 
same  manner  as  any  other  testimony,  subject  to  the 
restriction  that,  where  the  statement  is  an  admission 
or  confession  of  guilt,  it  cannot  be  given  in  evidence, 
unless  it  be  shown  that  it  was  freely  and  voluntarily 
made,  without  being  induced  by  any  hope  held  out, 
or  fear  caused,  or  threats  used,  by  a  person  in  authority. 

We  have  already  seen  (p.  278)  that,  at  the  pre- 
liminary inquiry,  an  accused  person  is  asked  whether 
he  desires  to  make  any  statement,  and  is  duly 
warned  that,  if  he  does  so,  it  may  be  given  in 
evidence  at  his  trial.  Any  statement  then  made,  be 
it  in  the  nature  of  a  confession  or  otherwise,  is 
admissible  at  the  trial.  If,  however,  the  statement 
is  a  confession,  it  is  desirable  that  the  accused  should 
also  have  been  warned  that  he  has  nothing  to  hope 
from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat,  which  may  have  been  held  out  to 
him  to  induce  him  to  make  such  confession.  The 
evidence  given  by  an  accused  person  on  oath  at  the 
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preliminary  inquiry  is  always  admissible  against  him 
on  his  trial. 

With  regard  to  admissions  made  in  other  judicial 
proceedings,  the  general  rule  is,  that  any  statement 
made  by  a  person  on  oath,  when  being  examined  as 
a  witness,  may  be  afterwards  used  against  him  on 
his  trial  on  a  criminal  charge,  unless,  at  the  time  of 
his  examination,  he  objected  to  answer  the  questions, 
on  the  ground  that  the  answers  would  tend  to  criminate 
him,  and  yet  was  improperly  compelled  to  answer 
them.  Thus,  statements  made  on  oath  before 
coroners  and  before  civil  tribunals  may,  in  general, 
be  given  in  evidence  in  accordance  with  this  rule. 
But  this  is  subject  to  the  special  provisions  of  certain 
statutes,  such  as  the  Land  Transfer  Act,  1875,  the 
Explosive  Substances  Act,  1883,  and  the  Merchandise 
Marks  Act,  1887,  which  expressly  prohibit  the  giving 
in  evidence  on  a  criminal  charge  of  admissions  made 
at  a  former  inquiry  held  under  those  Acts  ;  and,  in 
certain  cases,  admissions  made  in  bankruptcy  pro- 
ceedings cannot  be  given  in  evidence  in  subsequent 
criminal  proceedings,  in  accordance  with  the  provisions 
of  the  Bankruptcy  Act,  1914,  s.  166,  and  section  43  (3) 
of  the  Larceny  Act,  1916. 

It  is,  however,  in  respect  of  admissions  and  con- 
fessions made  extra- judicially,  that  the  greatest  care 
needs  to  be  exercised  in  considering  whether  they 
can  be  received  in  evidence.  All  such  statements 
must  be  made  voluntarily,  in  order  to  render  them 
admissible,  whether  they  be  actual  confessions  of 
guilt,  or  merely  admissions  or  statements  which  may 
tend  to  the  proof  of  guilt ;  and  it  is  incumbent  on  the 
prosecution  to  satisfy  the  judge  at  the  trial  of  the 
voluntary  nature  of  the  statement,  before  it  can  be 
admitted  in  evidence.  If  a  confession  proceeds  from 
remorse,  or  from  a  desire  to  make  reparation  for  a 
crime,  it  is  admissible,  but  if  from  hope  or  fear  excited 
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by  a  person  in  authority,  it  is  inadmissible.  But  a 
promise  or  threat  which  precedes  a  confession  must, 
in  order  to  make  the  confession  inadmissible  in 
evidence,  be  made  by  a  person  in  authority,  and  be 
of  such  a  nature  as  may  be  presumed  to  have  had 
such  an  effect  on  the  mind  of  the  prisoner  as  to  induce 
him  to  confess.    - 

A  person  in  authority  may  be  a  person  holding 
some  office  or  position  which  confers  authority  upon 
him,  such  as  a  Justice,  or  a  police  officer  ;  or  he  may 
be  a  superior,  such  as  the  Commanding  Officer  of  a 
soldier  ;  or  he  and  the  accused  person  may  be  in  a 
position  of  special  relationship  to  each  other,  such 
as  that  of  master  and  servant,  or  parent  and  child. 
If  the  confession  is  made  to  a  person  who  does  not 
hold  such  authority,  it  will  be  admissible,  notwith- 
standing any  inducements  that  may  have  been  held 
out  by  such  person.  But  if  such  inducements  are 
made  in  the  mere  presence  of  a  person  in  authority, 
and  without  his  dissent,  the  resultant  confession  will 
be  inadmissible ;  since  it  is  impossible  to  say  to  what 
extent  the  accused  person  may  have  been  influenced 
by  the  presence  of  the  person  in  authority.  And  if 
an  inducement  be  offered  by  a  person  in  authority, 
and  a  confession  be  subsequently  made  to  a  person 
not  in  authority,  that  also  will  be  inadmissible. 

Next  we  must  consider  the  nature  of  the  induce- 
ment. Where  it  amounts  to  a  mere  moral  exhorta- 
tion, such  as  :  "  Be  a  good  girl  and  tell  the  truth," 
the  confession  will  not  thereby  be  invalidated  ;  but 
if  any  hope  be  held  out,  such  as  that  of  being  per- 
mitted to  turn  King's  evidence,  or  of  obtaining  a 
pardon  or  reward,  or  of  being  more  leniently  dealt 
with,  or  any  threat,  such  as  a  threat  of  arrest  or  such 
words  as  :  "  You  had  better  tell  the  truth,  or  it  will 
"  be  tlie  worse  for  j^ou,"  or  if  any  condition  of  fear 
l)e  induced  by  tlie  person  in  authority,  in  consequence 
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of  which  the  confession  is  made,  it  will  be  inadmissible. 
The  line  to  be  drawn  between  moral  and  temporal 
inducements  is  a  fine  one,  to  be  decided  by  the  circum- 
stances of  each  case.  The  principles  on  which  the 
court  will  act  were  fully  discussed  in  the  case  of 
R.  V.  Thotnpson  [1893]  2  Q.  B.  12.  The  question  for 
determination  seems  to  be,  whether  the  inducement 
held  out  to  the  prisoner  was  calculated  to  make  his 
confession  an  untrue  one,  and  whether  such  induce- 
ment was  operating  upon  his  mind  at  the  time  of  the 
confession. 

In  dealing  with  this  subject,  it  will  be  convenient 
to  mention  shortly  the  duties  of  police  officers,  when 
investigatmg  crimes,  and  when  arresting  persons 
suspected  of  having  committed  them,  in  respect  of 
which  the  following  rules  have  been  laid  down  by 
His  Majesty's  Judges  :— 

1.  When  a  police  officer  is  endeavouring  to  dis- 
cover the  author  of  a  crime,  there  is  no  objection  to 
his  putting  questions  in  respect  thereof  to  any  persoij 
or  persons,  whether  suspected  or  not,  from  whom  he 
thinks  that  useful  information  can  be  obtained. 

2.  Whenever  a  police  officer  has  made  up  his  mind 
to  charge  a  person  with  a  crime,  he  should  first  caution 
such  person  before  asking  him  any  questions,  or  any 
further  questions,  as  the  case  may  be. 

3.  Persons  in  custody  should  not  be  questioned 
without  the  usual  caution  being  first  administered. 

4.  If  the  prisoner  wishes  to  volunteer  any  state- 
ment, the  usual  caution  should  be  administered. 

5.  The  caution  to  be  administered  to  a  prisoner, 
when  he  is  formally  charged,  should  be  in  the  follow- 
ing words  :  "  Do  you  wish  to  say  anything  in  answer 
"  to  the  charge  ?  You  are  not  obliged  to  say  any- 
'  ■  thing  unless  you  wish  to  do  so  ;  but  whatever  you 
''  say  will  be  taken  down  in  writing  and  may  be  given 
''  in  evidence."     Care  should  be  taken  to  avoid  any 
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suggestion  that  his  answers  can  only  be  used  in  evidence 
against  him,  as  this  may  prevent  an  innocent  person 
making  a  statement  which  might  assist  to  clear  him 
of  the  charge. 

6.  A  statement  made  by  a  prisoner  before  there 
is  time  to  caution  him  is  not  rendered  inadmissible 
in  evidence  merely  by  reason  of  no  caution  having 
been  given  ;  but  in  such  a  case  he  should  be  cautioned 
as  soon  as  possible. 

7.  A  prisoner  making  a  voluntary  statement  must 
not  be  cross-examined  ;  and  no  questions  should  be 
put  to  him  about  it,  except  for  the  purpose  of  removing 
ambiguity  in  what  he  has  actually  said. 

8.  When  two  or  more  persons  are  charged  with 
the  same  offence,  and  statements  are  taken  separately 
from  the  persons  charged,  the  police  shoidd  not  read 
these  statements  to  the  other  persons  charged  ;  but 
each  of  such  persons  should  be  furnished  by  the  police 
with  a  copy  of  such  statements,  and  nothing  should 
be  said  or  done  by  the  police  to  invite  a  reply.  If 
the  person  charged  desires  to  make  a  statement  in 
reply,  the  usual  caution  should  be  administered. 

9.  Any  statement  made  in  accordance  with  the 
above  rules  should,  whenever  possible,  be  taken  down 
in  writing  and  signed  by  the  person  making  it  after 
it  has  been  read  to  him,  and  he  has  been  invited  to 
make  any  corrections  he  may  wish. 

Where  these  rules  are  observed,  the  statement 
made  will  be  admissible  in  evidence  ;  but  otherwise, 
in  general,  it  will  not  be,  though  the  question  must 
depend  in  each  case  upon  the  whole  of  the  circum- 
stances. The  matter  was  fully  discussed  in  the  case 
of  Ibrahim  v.  R.  [1914]  A.  C.  599. 

Although  a  statement  or  confession  may  for  some 
reason  not  be  admissible  in  evidence,  any  fact  that 
is  ascertained  in  consequence  of  such  statement  or 
confession  may  be  proved,  if  verified. 
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When  a  statement  or  confession  is  given  in  evidence, 
it  must  be  given  in  its  entirety,  and,  except  in 
cases  of  conspiracy  (p.  211),  all  statements  and  con- 
fessions made  by  accused  persons  can  only  be  con- 
sidered as  evidence  against  themselves,  and  not  as 
against  other  persons.  Thus,  when  two  prisoners 
are  jointly  charged,  and  statements  made  by  one  of 
them  are  given  in  evidence,  which  adversely  affect 
the  other,  it  must  be  carefully  explained  to  the  jury 
that  such  statements  must  only  be  considered  by  them 
as  against  the  person  making  them,  and  not  as  against 
his  fellow  prisoner. 

Sufficiency  of  Evidence. 

We  now  have  to  consider  the  amount  of  evidence 
necessary  to  prove  a  crime.  In  general,  this  depends 
solely  on  the  provision  that  it  must  be  such  as  suffices 
in  law  to  prove  the  necessary  ingredients  of  the  offence, 
and  in  fact  satisfies  the  jury  beyond  reasonable  doubt 
of  the  prisoner's  guilt,  for  which  purpose  in  some 
cases  one  witness  may  be  enough,  and  in  others  a 
large  number  may  be  necessary.  But  in  certain  cases 
the  law  has  specifically  provided  for  a  certain  minimum 
amount  of  proof.  These  are  :  (1)  in  treason,  two 
witnesses  are  necessary  to  prove  the  overt  acts,  though 
they  may  speak  to  two  different  overt  acts,  or  to  the 
same  one  ;  (2)  in  perjury,  the  accused  cannot  be 
convicted  upon  the  uncorroborated  evidence  of  one 
witness,  but  one  witness  may  be  corroborated  either 
by  the  direct  evidence  of  a  second  witness,  or  by 
material  and  relevant  facts  confirming  his  testimony ; 
(3)  in  blasphemy,  two  witnesses  are  necessary  ;  (4)  in 
offences  against  sections  2  or  8  of  the  Criminal  liaw 
Amendment  Act,  1885,  the  accused  cannot  be  con- 
victed upon  the  evidence  of  one  witness,  unless  such 
witness  be  corroborated  in  some  material  particular 
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by  evidence  implicating  the  accused  ;  (5)  the  un- 
sworn evidence  of  children  of  tender  years  must  in 
all  cases  be  corroborated.  Furthermore,  on  a  charge 
of  rape,  corroboration  is,  in  practice,  though  not  in 
strict  law,  always  required. 

The  uncorroborated  evidence  of  an  accomplice 
is  sufficient  in  law  to  justify  a  conviction  ;  but,  in 
practice,  it  has  long  been  deemed  essential  that  his 
evidence  should  be  corroborated  in  some  material 
part  by  other  evidence  ;  and  judges  have  been  in 
the  habit  of  warning  juries  in  the  strongest  terms  of 
the  danger  of  accepting  the  uncorroborated  evidence 
of  an  accomplice,  and  of  advising  them  not  to  con- 
vict upon  such  evidence.  The  giving  of  a  warning  of 
this  nature  is  recognised  as  now  compulsory  ;  and  the 
form  which  it  should  take,  together  with  the  description 
of  evidence  necessary  to  amount  to  corroboration, 
have  been  the  subject  of  judicial  decision  in  the  case 
of  R.  V.  Baskerville  [1916]  2  K.  B.  658.  An  accomplice 
may  shortly  be  said  to  be  a  person  concerned  with 
another  in  the  commission  of  a  crime.  Mere  sub- 
mission, without  guilty  knowledge,  does  not,  however, 
constitute  a  person  an  accomplice. 

Where  it  is  proposed  to  call  an  accomplice  on 
behalf  of  the  prosecution,  it  is  the  practice  either 
(1)  not  to  include  him  in  the  indictment;  or  (2)  to 
take  his  plea  of  guilty  on  arraignment  or  during  the 
trial ;  or  (3)  to  offer  no  evidence  against  him  and 
permit  his  acquittal;  or  (4)  to  enter  a  nolle  prosequi 
in  respect  of  him. 

NOTE  ON  AUTHORITIES. 

{On  the  subject  of  evidence  generally,  the  student  may  consult  any 
of  the  recognised  text-books,  such  as  Roscne,  "  The  Jmw  of  Evidence 
in  Criminal  Cases  ";  Stephen,  "  Digest  of  the  Imic  of  Evidence  ",•  and 
Cockle,  "  Cases  and  Statutes  on  Evidenced 

The  subject  is  also  fully  dealt  with  in  Russell,  "  Crimes  and  Misde- 
meujiors'^  (1th  edition), pp.  20.').')  2351,  and  in  Archbold,  ''Criminal 
Pleading  "  (2.'j</«  rdilion),  pp.  .337-480 
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Reference  may  also  he  made  to  the  following  cases  : — 
Relevancy : 

Makin  v.  The  Attorney -General  for  New  South  Wales   [18941 

A.  C.  57  ;  63  L.  J.  P.  C.  41  ;  17  Cox,  C.  C.  704. 
R.  V.  Bond  [1906]  2  K.  B.  389  ;  15  L.  J.  K.  B.  693. 
Hearsay  : 

R.  V.  Saunders  [1899]  1  Q.  B.  490  ;  68  L.  J.  Q.  B.  296. 
R.  V.  Thomson  [1912]  3  K.  B.  19  ;    81  L.  J.  K.  B.  892 ;    23 
Cox,  C.  C.  187  ;  76  J.  P.  431  ;  28  T.  L.  R.  478. 

In  presence  of  accused  : 

R.  V.  Christie  [1914]  A.  C.  545  ;  10  Cr.  App.  R.  141. 
Statement  accompanying  act  : 

R.  V.  Lord  George  Gordon  (1781)  21  St.  Tr.  485. 

R.  V.  Hall  (1838)  8  C.  db  P.  358. 

R.  V.  Pook  (1871)  13  Cox,  C.  C.  172,  ». 

R.  V.  Edwards  (1872)  12  Cox,  C.  C.  230. 

i?.  V.  Wainwright  (1875)  13  Coa;,  C.  C.  171. 
Pari  o/  res  gestce  : 

Thompson  v.  Trevanion  (1693)  Skinner,  402. 

i2.  V.  Foster  (1834)  6  C  cfc  P.  325. 

ie.  V.  Lunny  (1854)  6  Coa;,  C.  C.  iHl. 

R.  V.  Fowkes  (1856)  Times  Newspaper,  Sth  March. 

R.  V.  Bedingfield  (1879)  14  Cox,  C.  C.  341. 

R.  V.  (?o£Z(^ard  (1882)  15  Cox,  C.  C.  7. 

iJ.  V.  Christie  [1914]  ^.  C.  545  ;   10  Cr.  App.  R.  141. 

Recent  complaint  (females)  : 

R.  V.  Brasier  (1777)  1  Leach,  199  ;   1  East,  P.  C.  443. 

i?.  V.  Lillyman  [1896]  2  Q.  B.  167  ;   65  L.  J.  M.  C.  195  ; 

18  Cox,  G.  C.  346  ;  74  L.  T.  730  ;  60  J.  P.  536. 
R.  V.  Osfcorne  [1905]   1   K.  B.  551  ;   74  L.  J.  K.  B.  311  ; 

92  L.  T.  393  ;  69  J.  P.  189  ;  21  T.  L.  R.  288. 
R.  V.  i\rorco«  [1917]  1  K.  B.  347  ;  86  L.  J.  K.B.I  8;  81  J.  P. 

123  ;   12  Cr.  App.  R.  166. 
Recent  complaint  (males)  : 

R.  V.  Hoodless  (1900)  64  J.  P.  282. 
Chesney  v.  Newsholme  [1908]  P.  301. 

Dying  declarations  : 

R.  V.  Woodcock  (1789)  1  Leac/i,  500, 

ii.  V.  PeeZ  (1860)  2  F.  dh  F.  21. 

22.  V.  JenJtins  (1869)  L.  R.  1  C.  C.  R.  187  ;    38  L.  J.  M.  C. 

82  ;   11  Cox,  C.  C.  250  ;  20  L.  T.  372  ;  33  J.  P.  452. 
R.  V.  Gloster  (1888)  16  Coa;,  C.  C.  471. 
R.  V.  Pe/Ti/  [1909]  2  J?'.  5.  697  ;  78  L.  J.  K.  B.  1034. 
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Hearsay  {cont.) : 

Bodily  and  mental  symptoms  : 

B.  V.  Blandy  (1752)  18  St.  Tr.  1117. 
Aveson  v.  Kinnaird  (1805)  6  East,  188. 
R.  V.  Thomson  [1912]  3  K.  B.  19  ;   81  L.  J.  K.  B.  892  ;    76 
J.  P.  431  ;  28  T.  L.  E.  478. 

Statements  in  course  of  duty  : 

R.  V.  Buckley  (1873)  13  Cox,  C.  C.  293. 

Mercer  v.  Denne  [1905]  2  Ch.  538  ;  74  L.  J.  Ch.  723. 

i?e  Fountaiyie  [1909]  2  CA.  382  ;  78  L.  J.  Ch.  648. 

Confessions  : 
R.  V.  Thomas  (1837)  7  C.  d-  P.  345. 
R.  V.  Sleeman  (1853)  Dears  249  ;  23  Z,.  J.  M.  C.  19. 
P.  V.  Mallory  (1884)  13  Q.  B.  D.  33  :  53  L.  J.  M.  C.  134. 
P.  V.  Thompson  [1893]  2  (2.  P.  12  ;    62  L.  J.  M.  C.  93  ;    17 

Cox,  C.  C.  641. 
P.  V.  Prowm  (1903)  68  J.  P.  15. 
P.  V.  James  (1909)  2  Cr.  App.  P.  319. 
P.  V.  Stanton  (1911)  6  Cr.  App.  P.  198. 
P.  V.  GodmAo  (1912)  76  J.  P.  16 ;  28  T.  L.  R.  3. 
Ibrahim   v.  P.  [1914]   ^.  C.  599  ;    83  L.  J.  P.  C.   185  ;    24 

Cox,  C.  C.  174  ;   30  T.  L.  P.  383. 
P.  V.  CoZjjjiiJ  [1917]  1  K.  B.  574  ;   86  L.  J.  K.  B.  459  ;   81  J.  P. 

135  ;  33  T.  L.  P.  184. 

Corroboration  {accomplices) : 

P.  V.  Tate  [1908]  2  K.  B.  680. 

P.  V.  Willis  [1916]  1  Z.  P.  933  ;   85  L.  J.  K.  B.  1129  ;   114 

L.  T.  1047  ;   32  T.  L.  R.  452  ;   12  Cr.  App.  P.  44. 
P.  V.  Baskerville  [1916]  2  K.  B.  658  ;     86    L.    J.  K.  B.  28  ; 
12  Cr.  App.  R.  81.] 
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CHAPTER  XXVII. 

9.    VERDICT, 


At  the  conclusion  of  the  summing-up,  the  jurors 
proceed  to  consider  their  verdict.  They  are  not 
permitted  to  separate  until  they  have  returned  their 
verdict,  or  have  been  discharged  for  failure  to  agree. 
If  they  are  unable  to  agree  without  retiring  from 
the  jury-box,  they  withdraw  to  a  convenient  place 
appointed  for  the  purpose  ;  an  officer  of  the  court 
being  sworn  to  take  charge  of  them,  and  to  suffer  no 
one  to  speak  to  them,  nor  to  speak  to  them  himself, 
except  to  ask  them  whether  they  have  agreed  upon 
their  verdict. 

There  was  an  old  rule  which  permitted  them  neither 
food,  drink,  nor  fire  ;  but  this  was  abolished  in  1870. 
If  the  jury  require  any  further  assistance  from  the 
judge,  they  may  ask  for  it  ;  but  any  further  direction 
the  judge  may  give  them  should  be  in  open  court,  and 
in  the  presence  of  the  accused. 

The  verdict  of  the  jury  must  be  unanimous.  When 
the  jurors  have  agreed  upon  their  verdict,  or  are  so 
divided  in  opinion  that  there  is  no  prospect  of  their 
coming  to  an  agreement,  they  return  to  the  court, 
and  are  asked  by  the  clerk  of  the  court  whether  they 
are  agreed  upon  their  verdict.  The  foreman  of  the 
jury  acts  as  spokesman  for  the  whole  jury.  If  the 
jury  reply  in  the  negative,  and  state  that  they  are 
unable  to  agree,  the  judge  will,  if  satisfied  that  there 
is  no  likelihood  of  their  coming  to  an  agreement, 
discharge  them  from  giving  a  verdict.     The  prisoner 
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is  then  liable  to  be  tried  afresh  by  another  jury.  If, 
however,  they  reply  in  the  affirmative,  they  are 
asked  whether  they  find  the  prisoner  guilty,  or  not 
guilty,  of  the  charges  against  him  contained  in  the 
indictment.  Where  there  is  more  than  one  prisoner, 
the  verdict  against  each  is  taken  separately.  And 
a  jury  may  find  one  prisoner  not  guilty,  another 
guilty,  and  disagree  about  a  third.  As  we  have 
already  noticed,  each  count  of  an  indictment  amounts 
to  a  separate  indictment  ;  and  therefore  a  separate 
verdict  in  respect  of  each  count  should  be  taken. 

The  verdict  of  a  jury  may  be  a  '  general '  verdict, 
i.e.,  '  guilty '  or  '  not  guilty'  upon  the  charge  or  charges 
made  in  the  indictment ;  or  it  may  be  a  '  partial ' 
verdict,  i.e.,  '  guilty '  upon  some  counts  and  '  not  guilty ' 
upon  others,  or  it  may  be  a  '  substituted  '  verdict, 
or  a  '  special '  verdict.  These  last  two  forms  of 
verdict  call  for  some  further  consideration. 

A  substituted  verdict  is  one  which  a  jury  are  em- 
powered to  find  in  certain  cases,  when  they  do  not 
consider  that  the  prisoner  has  been  proved  to  be 
guilty  of  the  offence  charged  in  the  indictment,  but 
do  consider  that  he  has  been  proved  to  be  guilty  of 
some  other  offence.  We  have  already  had  occasion 
to  notice  some  of  the  cases  in  which  such  substituted 
or  alternative  verdicts  may  be  found  ;  but  it  will  be 
convenient  here  to  collect  together  all  such  cases, 
some  of  which  are  by  the  Common  Law,  and  others 
the  creation  of  statute. 

At  the  Common  Law,  a  prisoner  cannot  be  con- 
victed of  an  offence  of  an  entirely  different  character 
from  that  charged  against  him  in  the  indictment. 
Thus,  he  cannot  be  convicted  of  felony  on  an  indict- 
ment for  misdemeanor,  nor,  conversely,  of  misde- 
meanor on  an  indictment  for  felony.  But  he  can  be 
convicted  of  a  less  aggravated  form  of  misdemeanor  or 
felony  respectively,  provided  the  indictment  contains 
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words  suited  to  both  offences.  In  other  words,  it 
is  not  necessary  in  every  case  to  prove  the  whole 
extent  of  the  offence  charged ;  provided  the  facts 
proved  show  the  prisoner  to  have  been  guilty  of  some 
other  offence,  of  the  same  nature  but  of  a  lesser  degree 
of  gravity.  Thus,  on  a  charge  of  murder,  the  jury 
may  find  a  verdict  of  manslaughter  ;  on  a  charge  of 
burglary  and  larceny,  a  verdict  of  burglary  only,  or 
of  entering  a  dwelling-house  in  the  night  with  intent 
to  commit  felony  therein,  or  of  housebreaking,  or  of 
larceny  in  a  dwelling-house,  or  of  simple  larceny  ; 
on  a  charge  of  robbery,  a  verdict  of  larceny  from  the 
person  or  of  simple  larceny  ;  on  a  charge  of  assaulting 
and  wounding,  thereby  occasioning  bodily  harm,  or 
of  indecent  assault  or  of  riot  and  assault,  a  verdict 
of  common  assault ;  and,  on  a  charge  of  publishing 
a  libel  knowing  the  same  to  be  false,  a  verdict  of 
publishing  a  libel  without  such  knowledge. 

This  general  rule  of  the  Common  Law  has  been 
supplemented  by  various  statutory  enactments.  In 
the  first  place,  the  Criminal  Procedure  Act,  1851, 
provided  that  if,  on  the  trial  of  a  person  for  mis- 
demeanor, it  appeared  that  the  facts  amounted  to 
felony,  the  accused  should  not  be  thereby  entitled 
to  be  acquitted  of  the  misdemeanor.  And  this 
principle,  as  also  the  converse  case  where,  on  a  trial 
for  felony,  the  facts  amount  to  a  misdemeanor,  has 
been  recognised  in  a  number  of  subsequent  statutes. 
It  will,  however,  be  observed  that,  on  indictment  for 
misdemeanor,  a  defendant  cannot  be  convicted  of 
felony,  except  in  one  special  case  which  will  presently 
be  noticed. 

The  effect  of  these  various  statutes  may  be  stated 
as  follows  : — 

(1)  On  an  indictment  for  child  murder,  the  defendant 
may  be  convicted  of  concealment  of  birth 
(Offences  against  the  Person  Act,  1861,  s.  60). 
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(2)  On   an  indictment  for  the  manslaughter   of   a 

person  under  sixteen,  the  defendant  may  be 
convicted  of  cruelty  (Children  Act,  1908, 
s.  12  (4)). 

(3)  On  an  indictment  for  felonious  wounding,  the 

defendant  may  be  convicted  of  the  misde- 
meanor of  unlawful  wounding  (Prevention 
of  Offences  Act,  1851,  s.  5). 

(4)  On  an  indictment  for  the  felony  of  administering 

poison,  &c.,  so  as  to  endanger  life  or  cause 
grievous  bodily  harm,  the  defendant  may  be 
convicted  of  the  misdemeanor  of  administer- 
ing poison,  &c.,  with  intent  to  injure,  aggrieve, 
or  annoy  (Offences  against  the  Person  Act, 
1861,  s.  25). 

(5)  On  an  indictment  for  rape,  or  for  felonies  under 

section  4  of  the  Criminal  Law  Amendment 
Act,  1885,  the  defendant  may  be  convicted 
of  a  misdemeanor  under  sections  3,  4,  or  5 
of  that  Act,  or  of  an  indecent  assault  (Criminal 
Law  Amendment  Act,  1885,  s.  9). 

(6)  On  an  indictment  for  rape,   the  prisoner  may 

be  convicted  of  incest  or  attempted  incest 
(Punishment  of  Incest  Act,  1908,  s.  4  (3)). 

(7)  On  an  indictment  for  incest  or  attempted  in- 

cest, the  defendant  may  be  convicted  of  rape, 
or  of  the  felony  created  by  section  4  of  the 
Criminal  Law  Amendment  Act,  1885,  or  of  a 
misdemeanor  under  section  5  of  that  Act, 
or  of  indecent  assault  (Punishment  of  Incest 
Act,  1908,  s.  4  (3) ).  It  will  be  observed  that, 
in  this  case,  though  indicted  for  a  misde- 
meanor, the  defendant  is  liable  to  be  con- 
victed of  felony, 

(8)  On  an  indictment  for  robbery,   the  defendant 

may  be  convicted  of  an  assault  with  intent 
to  rob  (Larceny  Act,  1910,  s,  44  (1)  ). 
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(9)  On     an     indictment     for     embezzlement,     the 

defendant  may  be  convicted  of  larceny;  and, 
conversely,  on  an  indictment  for  larceny,  he 
may  be  convicted  of  embezzlement  (Larceny 
Act,  1916,  s.  44  (2)). 

(10)  On   an  indictment  for  larceny   the  defendant 

may  be  convicted  of  obtaining  by  false 
pretences  ;  and,  conversely,  on  an  indictment 
for  obtaining  by  false  pretences,  he  is  not 
entitled  to  be  acquitted  if  it  is  proved  that 
the  offence  amounts  to  larceny  (Larceny  Act, 
1916,  s.  44  (3)  and  (4)).  The  narrow  dis- 
tinction between  the  offences  of  obtaining 
by  false  pretences  and  of  larceny  by  a  trick, 
has  already  been  alluded  to  (p.  88),  It 
will  be  observed  that,  on  indictment  for 
the  misdemeanor  of  obtaining  by  false 
pretences,  a  defendant  cannot  be  convicted 
of  the  felony  of  larceny  ;  but,  even  though 
the  facts  proved  amount  to  larceny,  he  may 
none  the  less  be  convicted  of  obtaining  by 
false  pretences. 

(11)  On   an   indictment   for   felonious   damage    by 

riot     within    section     11     of    the    Malicious 
Damage  Act,  1861,  the  defendant  maybe  con- 
victed of  the  misdemeanor  created  by  section  12 
of  that  Act  (Malicious  Damage  Act,  1861,  s.  12). 
Furthermore,    as    we   have    already  seen   (p.   217), 
a  person  charged  with  any  felony  or  misdemeanor 
may   be   convicted   of   an   attempt   to   commit   such 
felony  or  misdemeanor. 

And,  irrespective  of  the  power  to  amend  an  indict- 
ment, which  we  have  already  considered  (p.  304),  it 
is  open  to  a  jury  to  convict  a  prisoner  of  having 
committed  part  of  the  offence  alleged  against  him. 
For  example,  if  a  prisoner  be  charged  with  stealing  a 
shilling,  it  is  no  defence  to  show  that  it  was  a  sixpence 
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that  he  stole  ;  and  the  jury  may,  in  such  a  case, 
find  him  guilty  of  stealing  sixpence.  Similarly,  if 
an  offence  be  charged  to  have  been  committed  on 
the  first  day  of  January,  while  it  is  proved  that  it 
was  committed  on  the  second  day  of  January.  Or, 
if  a  man  be  charged  with  stealing  an  overcoat,  a  hat, 
and  a  stick,  and  he  be  only  proved  to  have  stolen  the 
overcoat,  the  jury  may  find  him  guilty  of  stealing 
the  overcoat  only. 

We  now  have  to  deal  with  special  verdicts.  These 
occur  when  a  jury  find  certain  facts,  and  leave  it  to 
the  Court  to  say  whether  on  such  facts  the  prisoner 
is  guilty  or  not.  In  such  a  case,  the  Judge  decides 
whether  in  law  the  facts,  as  found  by  the  jury,  amount 
to  a  verdict  of  guilty  or  not  guilty,  and  directs  a  verdict 
to  be  entered  in  accordance  with  his  decision. 

Prior  to  the  Criminal  Appeal  Act,  1907,  the  more 
usual  course  was  for  the  Judge,  in  the  event  of  the 
jury  returning  a  special  verdict,  to  adjourn  the  trial, 
in  order  that  the  High  Court  might  itself  pronounce 
judgment.  Before  the  Judicature  Act,  1873,  the 
procedure  in  all  such  cases  was  for  the  record  of  the 
proceedings  to  be  first  removed  into  the  Court  of 
King's  Bench  by  a  writ  of  certiorari  ;  for,  even  in 
the  case  of  the  courts  of  oyer  and  terminer  and  gaol 
delivery,  they  being  courts  of  independent  jurisdic- 
tion, the  Court  of  King's  Bench  had  no  seisin  of  cases 
which  originated  therein,  until  this  had  been  done. 
The  record  having  been  thus  removed,  a  motion  was 
then  made  in  the  Court  of  King's  Bench,  for  judgment 
in  accordance  with  the  findings  of  the  jury.  But, 
the  Judicature  Act  of  1873  having  constituted  the 
Courts  of  Assize  branches  of  the  High  Court,  a  re- 
moval of  the  record  by  certiorari  became  unnecessary 
in  their  case  ;  and  notice  was  merely  given  to  the 
officer  of  the  court  to  produce  the  record  before  the 
King's  Bench  Division.     Counsel  for  the  Crown  then 
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moved  the  Court  to  pronounce  judgment,  and,  if 
necessary,  pass  sentence,  in  accordance  with  the 
former  practice.  In  the  case  of  inferior  courts,  the 
removal  of  the  record  into  the  High  Court  by  certiorari 
was  still  necessary,  in  cases  where  a  special  verdict 
was  given.  But,  since  the  Criminal  Appeal  Act, 
1907,  this  practice  has  been  discontinued  ;  and  if 
a  prisoner  wishes  to  question  the  correctness  of  the 
judge's  decision  upon  the  special  verdict,  he  may 
appeal  to  the  Court  of  Criminal  Appeal. 

We  have  already  (pp.  21,  323)  dealt  with  the  special 
verdict  which  a  jury  may  find,  in  the  event  of  a 
prisoner  having  been  proved  to  have  been  insane  at 
the  time  of  the  commission  of  the  offence  ;  and  this 
need  not  be  further  referred  to  here. 

Finally,  we  may  mention,  that  the  jurors  may 
attach  to  their  verdict  a  recommendation  to  mercy, 
or  any  rider  which,  in  their  opinion,  the  circumstances 
of  the  case  may  require. 

If  the  jury  find  the  prisoner  not  guilty,  he  is  dis- 
charged of  the  accusation,  and  immediately  set  at 
liberty  ;  unless  there  be  some  further  indictment 
pending  against  him.  But  if  the  jury  find  him  guilty, 
the  Court  then  proceeds  to  judgment. 

NOTE  ON  AUTHORITIES. 

[This  subject  may  be  further  studied  in  Archbold,  "  Criminal  Plead- 
ing'' {25th  edition),  pp.  203-216.] 
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CHAPTER  XXVIII. 

10.    PROCEEDINGS   BETWEEN    CONVICTION   AND 
JUDGMENT. 


When,  upon  a  charge  of  treason  or  felony,  the 
prisoner  has  pleaded  guilt3^  or  the  jury  has,  in  his 
presence,  brought  in  a  verdict  of  guilty  against  him, 
he  is  asked  by  the  Court  if  he  has  anything  to  say 
why  judgment  should  not  be  awarded  against  him. 
This  is  known  as  the  allocutus.  In  the  case  of  mis- 
demeanors, however,  it  is  not  usual  thus  to  call  upon 
him. 

If  the  convicted  party  appeared  in  person,  he  might 
formerly  at  this  stage  of  the  proceedings  have  claimed 
his  benefit  of  clergy,  a  privilege  or  exemption  long  since 
abolished  (p.  58) ;  and  it  is  at  this  stage  also  of  the 
proceedings  that  he  may  move  the  Court  in  arrest  of 
judgment,  on  the  ground  of  some  defect  apparent  on 
the  face  of  the  indictment,  for  it  is  to  defects  of  that 
kind  only  that  the  motion  in  arrest  of  judgment 
applies.  Formerly  the  judgment  might  be  arrested 
for  merely  formal  defects,  as  for  want  of  sufficient 
certainty  in  setting  forth  the  person,  the  time,  or  the 
place  ;  but  now  (as  we  have  seen)  defects  of  a  merely 
formal  kind  are  in  most  cases  wholly  immaterial,  and 
in  all  other  cases  must  be  brought  forward  either 
by  way  of  demurrer,  or  by  motion  to  quash  the 
indictment.  A  motion  in  arrest  of  judgment  can, 
therefore,  only  be  grounded  on  a  matter  of  substance, 
and,  even  then,  only  where  tlie  defect  is  not  aided 
by   verdict.     If   the   objection   taken   appears   to   be 
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sufficient,  the  Court  will  arrest  the  judgment,  that  is 
to  say,  will  abstain  from  pronouncing  any  judgment, 
and  will  acquit  the  prisoner  ;  in  which  case  he  may 
be  indicted  again. 

There  is  a  further  method  of  protecting  a  prisoner 
found  guilty  by  verdict  from  having  judgment  pro- 
nounced against  him,  where  the  case  is  a  proper  one 
by  reason  of  some  question  of  law  involved,  which 
the  Court  finds  too  difficult  for  its  determination. 
For  such  question  may,  by  the  Crown  Cases  Act, 
1848,  as  amended  by  the  Criminal  Appeal  Act,  1907, 
s.  20,  be  reserved  and  stated  in  the  form  of  a  special 
case  for  the  consideration  of  the  Court  of  Criminal 
Appeal ;  and,  in  the  meantime,  the  Court  may  post- 
pone the  judgment,  or  respite  the  execution  of  it,  as 
may  be  thought  fit. 

A  pardon,  which  may  be  pleaded  on  arraignment, 
in  bar  of  the  indictment,  may  also  be  pleaded  after 
verdict,  in  arrest  of  judgment. 

Another  proceeding  which  may  be  adopted  on 
behalf  of  an  accused  jDerson  between  conviction  and 
judgment,  is  by  way  of  motion  that  the  verdict  of 
the  jury  may  be  set  aside,  and  a  fresh  jury  summoned 
for  the  purpose  of  re-hearing  the  case.  This  pro- 
ceeding is  effected  by  a  writ  called  a  venire  de  novo. 

A  venire  de  novo  is  said  to  be  as  antient  as  the  law 
itself.  It  may  be  granted  either  before  or  after  judg- 
ment, and  both  in  felonies  and  misdemeanors.  It 
is,  however,  a  remedy  of  limited  application  ;  inas- 
much as  it  is  confined  to  formal  defects  in  the  pro- 
ceedings— as  where  a  prisoner  is  denied  his  right  of 
challenge,  or  there  is  a  defect  of  jurisdiction  in  the 
court,  or  the  jury-process  is  wrongly  awarded,  or  the 
jurors  misbehave,  or  return  an  imperfect  or  contra- 
dictory verdict,  or  are  discharged  without  giving  a 
verdict.  In  any  such  case,  where  there  has  been  a 
mis-trial,  or  no  trial  at  all,  the  Court  which  tries  the 
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case,  even  where  it  is  an  inferior  Court,  such  as  Quarter 
Sessions,  may  forthwith,  before  judgment,  itself  order 
a  venire  de  novo.  And  this,  it  would  seem,  is  the 
correct  way  of  dealing  with  mere  irregularities  in  the 
trial. 

Until  recently,  a  further  method  of  obtaining 
protection  after  verdict  was  available  to  a  prisoner, 
viz.,  a  motion  for  a  new  trial.  But  the  powers  and 
practice  formerly  existing  in  the  High  Court  in  respect 
of  motions  for  new  trials,  or  the  granting  thereof  in 
criminal  cases,  were  abolished  by  the  Criminal  Appeal 
Act,  1907,  s.  20  (1)  ;  and  the  Court  of  Criminal  Appeal 
has  no  power  to  order  a  new  trial. 

All  these  forms  of  procedure  between  verdict  and 
judgment  are,  in  practice,  of  very  rare  occurrence  ; 
and,  normally,  when  the  jury  have  returned  a  verdict 
of  guilty,  or  the  prisoner  has  pleaded  guilty,  the  judge 
proceeds  to  pass  judgment  and  pronounce  the  sentence 
of  the  court.  But,  in  certain  cases,  as  we  have  seen, 
there  may  be  further  matters  alleged  against  the 
prisoner  which  have  first  to  be  taken  into  considera- 
tion. There  may,  in  the  first  place,  be  other  indict- 
ments outstanding  against  him.  In  such  a  case,  the 
prosecution  either  may  decide  that  the  further  in- 
dictments, or  some  of  them,  must  be  tried,  or  may 
express  itself  as  satisfied  with  the  plea  or  verdict  of 
guilty  on  the  first  indictment.  The  latter  course  is 
usually  pursued  where  the  other  charges  to  be  pre- 
ferred are  substantially  of  the  same  nature  as  the 
first.  But  where,  in  the  subsequent  indictments,  a 
prisoner  who  has  already  been  found  guilty  is  charged 
jointly  with  others  who  have  not  been  parties  to  the 
first  indictment,  it  will  frequently  be  necessary  to 
proceed  against  him  in  common  with  the  other 
prisoners  on  the  subsequent  indictments.  And  where 
a  subsequent  indictment  alleges  an  entirely  different 
class  of  offence,  the  prisoner  will  generally  be  tried 
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upon  it.  In  such  a  case,  the  judgment  is  postponed 
until  all  the  indictments  have  been  tried  or  otherwise 
disposed  of. 

Furthermore,  there  may  be  annexed  to  the  indict- 
ment in  respect  of  which  the  prisoner  has  pleaded  or 
been  found  guilty,  an  allegation  that  he  has  been 
previously  convicted,  or  that  he  is  an  habitual  criminal 
or  an  habitual  drunkard.  This  further  allegation 
is,  as  we  have  noticed,  not  made  known  to  the  jury 
who  have  to  try  him  ;  but,  on  his  conviction,  he  is 
asked  whether  he  admits  the  previous  conviction,  or 
that  he  is  an  habitual  criminal  or  drunkard,  as  the 
case  may  be.  If  he  denies  it,  a  jury  is  sworn,  as  at 
any  other  trial,  to  try  this  issue.  In  the  case  of  a 
previous  conviction,  the  point  to  be  established  is 
the  identification  of  the  prisoner  with  the  person  so 
previously  convicted,  which  is  usually  proved  by  a 
prison  official. 

An  habitual  criminal  is  defined  by  the  Prevention 
of  Crime  Act,  1908,  s.  10,  to  be  a  person  who  has, 
since  attaining  the  age  of  sixteen  years,  been  at  least 
three  times  previously  convicted  of  a  crime,  and  is 
leading  persistently  a  dishonest  or  criminal  life.  This 
charge  can  only  be  inserted  in  an  indictment  with 
the  consent  of  the  Director  of  Public  Prosecutions  ; 
and  seven  days'  notice  of  the  intention  to  prefer  such 
a  charge  must  be  given  both  to  the  court  and  to 
the  accused  person,  specifying  the  grounds  therefor. 
The  jury  must  be  satisfied,  as  in  any  other  case,  beyond 
reasonable  doubt,  that  the  allegation  has  been  made 
out  by  the  prosecution.  The  three  previous  con- 
victions must  be  strictly  proved  ;  and  evidence  may 
be  given  of  any  other  convictions  and  of  the  character 
and  repute  of  the  prisoner,  for  the  purpose  of  showing 
his  habit  of  life.  The  evidence  that  he  is  leading 
persistently  a  dishonest  or  criminal  life  must  be 
brought  right   up  to   the   date   of  his   latest   arrest. 

s.c. — VOL.  rv.  2d 
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Where  an  interval  has  elapsed  between  his  last  dis- 
charge from  prison  and  his  arrest,  some  evidence 
must  be  given  of  his  conduct  during  that  period. 
When  he  has  been  doing  honest  work  during  that 
period,  he  will  not  as  a  rule  be  convicted  as  an  habitual 
criminal,  or,  if  he  is  convicted,  such  a  conviction  will 
be  quashed  on  appeal.  The  charge  may  also  be 
proved  by  showing  that  the  prisoner  has  on  a  previous 
occasion  been  found  to  be  an  habitual  criminal  and 
been  sentenced  to  preventive  detention.  The  essential 
matters  which  a  jury  must  find  to  be  proved  should 
be  carefully  stated  to  them  by  the  judge  in  his 
summing-uji,  since,  from  the  nature  of  the  charge,  the 
jury  may  well  be  predisposed  against  the  prisoner. 

An  habitual  drunkard  is  defined  by  the  Inebriates 
Act,  1879,  s.  3,  to  be  a  person  who,  not  being  amenable 
to  any  jurisdiction  in  lunacy,  is,  notwithstanding, 
by  reason  of  habitual  intemperate  drinking  of  in- 
toxicating lic[uor,  at  times  dangerous  to  himself  or 
to  others,  or  incapable  of  managing  himself  and  his 
affairs.  This  has  been  held  to  include  a  person  who 
is  habitually  given  to  bouts  of  drinking,  although 
during  intervals  between  the  bouts  he  is  a  sober  man 
and  capable  of  managing  his  affairs.  Seven  days' 
notice  of  the  intention  to  prefer  a  charge  of  being  an 
habitual  drunkard  must  be  given  to  the  Court  and 
to  the  accused  person  :  and  the  charge  is  proved  in 
the  same  manner  as  any  other  allegation. 

When  such  further  charges  (if  any)  have  l)een  dis- 
posed of,  the  Court  proceeds  to  hear  general  evidence 
as  to  the  character  of  the  accused.  This  is  for  the 
purpose  of  determining  the  nature  and  amount  of 
punishment  which  will  be  appropriate  in  each  par- 
ticular case  ;  and  the  evidence  given  should  therefore 
be  not  only  of  matters  which  weigh  against  the 
prisoner,  but  equally  of  those  which  tend  in  his  favour. 
The  Court  will  also  hear  anything  the  ])risoncr,  or  his 
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counsel,  may  have  to  urge  in  mitigation  of  sentence. 
Where  the  prisoner  admits  the  commission  of  offences 
other  than  those  alleged  in  the  indictment,  and  desires 
that  these  should  be  dealt  with,  the  Court  may,  with 
the  consent  of  the  prosecution,  take  such  matters 
into  consideration  in  passing  sentence,  in  which  case 
the  prisoner  cannot  be  subsequently  tried  for  such 
offences. 

Where  for  any  reason  it  thinks  it  expedient,  the 
Court  may  postpone  judgment,  remanding  the  accused 
in  custody  or  on  bail.  This  will  frequently  be  done 
where,  owing  to  the  antecedents  or  mental  or  physical 
condition  of  the  prisoner,  the  Court  desires  to  defer 
sentence. 


NOTE  ON  AUTHORITIES. 
[Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  216-220.] 
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CHAPTER  XXIX. 

11.   JUDGMENT   AND   SENTENCE. 


We  have  now  arrived  at  the  stage  when  it  becomes 
the  duty  of  the  Court  to  pronounce  judgment  upon 
the  prisoner  according  to  law.  In  cases  of  treason 
and  felony,  the  prisoner  must  be  present  when  judg- 
ment is  pronounced.  In  cases  of  misdemeanor,  this 
is  not  essential ;  although,  unless  there  is  a  good 
cause  for  his  absence,  or  the  punishment  is  merely 
in  the  nature  of  a  fine,  it  is  usual  for  the  prisoner  to 
be  present.  The  judgment  must  be  pronounced  in 
open  court.  The  punishment  of  offences  is  in  some 
cases  governed  by  the  Common  Law  only,  but  is  more 
frequently  defined  by  statute.  In  misdemeanors,  it 
is  generally  fine  or  imprisonment,  or  both,  though 
some  misdemeanors  have  been  made  punishable 
with  penal  servitude  ;  in  felonies,  it  is  usually  im- 
prisonment or  penal  servitude.  And  the  imprison- 
ment is  frequently  accompanied,  both  in  misdemeanors 
and  in  felonies,  with  hard  labour,  if  a  statute  so  pro- 
vides ;  to  which  whipping,  in  certain  cases,  is  also 
sometimes  added.  Where  a  Court  docs  not  desire 
to  inflict  a  sentence,  it  may  in  most  cases  place  the 
prisoner  upon  recognisances.  Finally,  as  part  of 
the  humaner  principles  which  have  recently  been 
introduced  into  the  administration  of  the  criminal 
law,  and  with  a  view  both  to  the  reformation  of 
criminals  and  to  the  protection  of  society,  other  forms 
of  discipline,  such  as  poUce  supervision  and  preventive 
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detention,  have  made  their  appearance  ;  while  the 
substitution,  in  the  case  of  children  and  youthful 
offenders,  of  detention  in  reformatories  and  industrial 
schools  or  in  Borstal  Institutions,  for  the  former 
sentences  of  imprisonment,  has  been  one  of  the 
principal  features  of  modern  criminal  legislation. 
And  though  these  may  not  be,  in  the  strict  sense  of 
the  word,  '  punishments,'  yet  it  will  be  convenient 
to  treat  of  them  among  subjects  with  which  they  are 
so  closely  connected. 

In  this  chapter,  therefore,  we  projjose  to  treat  of 
the  circumstances  in  which  each  particular  form  of 
punishment,  or  other  order  of  the  Court,  may  be 
awarded  or  made,  and  of  the  rules  of  law  regulating 
the  same,  leaving  it  for  a  later  chapter  (XXXIII.) 
to  describe  briefly  the  consequences  which  flow  from 
the  particular  sentence  imposed  or  order  made. 

We  may  first  observe  generally,  that  in  cases  punish- 
able at  the  Common  Law,  the  Court  has  a  discretion 
whether  fine  or  imprisonment,  or  both,  shall  be 
awarded  ;  the  measure  of  either  being  also  left  to 
his  decision.  Even  where  the  punishment  is  fixed 
by  statute,  there  is  reposed  in  the  judge,  in  cases  of 
felony  and  in  certain  cases  of  misdemeanor,  a  dis- 
cretion between  imprisonment  and  penal  servitude  ; 
and,  in  cases  both  of  felony  and  of  misdemeanor,  a 
power  of  determining,  within  certain  hmits  at  least, 
the  duration  of  the  period  of  confinement.  The 
judge,  however,  cannot  inflict,  for  any  offence,  a 
punishment  not  specifically  made  appUcable  thereto 
by  the  law  itself  ;  and,  by  the  Bill  of  Rights,  no  cruel 
or  unusual  punishment  may  be  inflicted.  But  by  the 
Criminal  Law  Act,  1827,  s.  10,  where  a  person  has  been 
convicted  of  any  felony,  and  is  sentenced  to  penal 
servitude,  and  he  is  already  in  confinement  (whether 
it  be  penal  servitude  or  imprisonment)  under  a  previous 
conviction  and  sentence,   the  Court   may   direct  the 
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subsequent  sentence  of  penal  servitude  to  commence 
from  the  expiration  of  the  period  of  the  confinement 
under  the  previous  sentence ;  and  that  although 
the  aggregate  term  of  confinement  may  exceed  the 
maximum  term  allowed  for  the  second  offence. 
Similarly,  a  sentence  of  imprisonment  may  be  directed 
to  commence  at  the  expiration  of  a  sentence  of  im- 
prisonment which  a  prisoner  is  already  undergoing. 

Moreover,  when  a  prisoner  is  convicted  upon  more 
than  one  indictment,  or  upon  an  indictment  con- 
taining more  than  one  count,  his  punishment  may, 
in  the  discretion  of  the  Court,  be  either  concurrent 
or  consecutive.  If  the  former  method  is  adopted, 
the  periods  run  together,  and  the  prisoner  is  dis- 
charged on  the  expiration  of  the  longest  period ; 
but  if  the  latter,  the  later  periods  only  begin  on,  and 
as  from,  the  expiration  of  the  earUer.  Where  it  is 
not  specifically  stated  that  the  later  sentences  are 
to  be  consecutive  to  the  earUer,  they  are  treated 
as  being  concurrent  with  it ;  and,  in  practice,  most 
sentences  are  pronounced  to  run  concurrently.  Con- 
secutive sentences  will,  as  a  rule,  only  be  awarded  in 
respect  of  substantially  different  types  of  offences. 

In  general,  terms  of  imprisonment  are  not  imposed 
to  run  concurrently  with  terms  of  penal  servitude. 
And  a  sentence  of  penal  servitude  is  not  in  ordinary 
circumstances  imposed  to  follow  a  sentence  of  im- 
prisonment, nor  a  sentence  of  imprisonment  to  follow 
a  sentence  of  penal  servitude  ;  since  these  steps 
would  interfere  with  the  power  to  grant  a  licence 
under  the  Penal  Servitude  Acts. 

I.  Forms  of  Punishment. 

We  will  now  consider  the  forms  of  punishment, 
which  may  normally  be  imposed  upon  an  offender 
after  his  conviction.     These  are  five  in  number,  viz., 
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(1)   death;     (2)  penal  servitude;    (3)  imprisonment; 
(4)  whipping  ;    and  (5)  fine. 

(1)  Death. — Sentence  of  death  can  now  only  be 
passed  in  four  cases,  namely,  on  conviction  of  murder, 
treason,  piracy  with  violence,  under  the  Piracy  Act, 
1837,  and  setting  fire  to  the  King's  ships,  dockyards, 
or  stores,  under  the  Dockyards  Protection  Act,  1772. 
The  form  in  which  the  sentence  is  pronounced  is  as 
follows  : — 

"  The  sentence  of  the  court  upon  you  is,  that  you 
"  be  taken  from  this  place  to  a  lawful  prison,  and 
"  thence  to  a  place  of  execution,  and  that  you  be 
"  there  hanged  by  the  neck  until  you  be  dead  ;  and 
"  that  your  body  be  afterwards  buried  within  the 
"  precincts  of  the  prison  in  which  you  shall  have 
"  been  confined  before  your  execution.  And  may 
"  the  Lord  have  mercy  on  your  soul." 

In  cases  of  treason,  the  King  has  the  right  to  sub- 
stitute death  by  decapitation. 

The  sentence  of  death  may  be  merely  recorded,  and 
not  pronounced,  in  cases  under  the  Piracy  Act,  1837, 
and  the  Dockyards  Protection  Act,  1772,  when  the 
judge  is  of  opinion  that  the  offender  is  a  fit  and  proper 
subject  to  be  recommended  for  the  royal  mercy.  The 
effect  of  this  step  is  to  suspend  the  operation  of  the 
sentence  until  the  King's  pleasure  is  known. 

By  the  Children  Act,  190S,  s.  103,  sentence  of  death 
may  not  in  any  case  be  pronounced  or  recorded 
against  a  person  under  the  age  of  sixteen. 

(2)  Penal  servitude. — This  is  a  sentence  which 
has  been  introduced  in  substitution  for  the  older 
punishment  of  transportation  beyond  the  seas.  The 
punishment  by  way  of  transportation  was  revised 
and  consolidated  by  the  Transportation  Act,  1824. 
Under  that  Act,  the  Crown  was  enabled  to  appoint 
places  beyond  the  seas,  either  within  or  without  the 
dominions   of  the  Crown,   to  which   offenders  under 
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sentence  of  transportation  might  be  conveyed  and 
kept  to  hard  labour,  and  also  places,  in  England  and 
Wales,  for  their  confinement  until  transported  or 
discharged,  or  otherwise  disposed  of  by  the  Secretary 
of  State.  But  great  difficulty  having  arisen  in  finding 
colonies  willing  to  receive  transported  convicts,  it 
became  gradually  the  practice,  as  to  certain  classes 
of  convicts  who  had  been  sentenced  to  transportation, 
to  detain  them  in  the  mother-country  for  the  whole 
period  of  their  term  of  punishment ;  until  it  was 
ultimately  thought  expedient  to  aboUsh  the  sentence 
of  transportation  altogether,  and  to  substitute  for  it 
that  of  penal  servitude,  which  change  was  effected 
by  the  Penal  Servitude  Acts,  1853  and  1857. 

Penal  servitude  can,  therefore,  only  be  inflicted 
in  cases  where  it  is  specifically  authorised  by  statute. 
This  is  either  (a)  when  a  statute  declares  an  offence 
to  be  punishable  with  penal  servitude,  or,  in  the 
case  of  the  older  statutes,  with  transportation,  for 
which  penal  servitude  must  now  in  all  cases  be  sub- 
stituted, or  (6)  where  a  statute  declares  an  offence 
to  be  felony,  without  specifying  any  special  form  of 
punishment.  In  effect,  all  felonies  other  than  capital 
crimes  are  jDunishable  with  penal  servitude,  and  a 
certain  number  of  the  graver  misdemeanors. 

The  minimum  term  of  penal  servitude  which  can 
be  awarded  in  any  case  is  for  a  period  of  three  years 
(Penal  Servitude  Act,  1891,  s.  1)  ;  the  maximum 
term  depends  upon  the  wording  of  the  enactment 
creating  the  offence.  In  most  modern  statutes, 
and  in  many  of  the  older  statutes  also,  the  maximum 
term  is  specifically  laid  down,  and  varies  from 
penal  servitude  for  five  years  up  to  penal  servitude 
for  life.  Where  an  offence  is  made  punishable 
with  penal  servitude  without  any  term  being 
specified,  the  maximum  term  that  can  be  awarded 
is  that  of  five  years,  in  accordance  with  the  Penal 
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Servitude  Act,  1891,  s.  1.  But  if  an  offence  is 
declared  to  be  felony  without  any  reference  to  the 
form  of  the  punishment,  the  maximum  term  is  seven 
years,  under  tlie  Criminal  Law  Act,  1827,  s.  8. 

Only  the  most  serious  crimes  are  punishable  with 
penal  servitude  for  life,  all  of  them  being  felonies. 
Such  are  manslaughter,  attempts  to  murder,  using 
instruments,  &c.,  to  procure  abortion,  rape,  defile- 
ment of  girls  under  the  age  of  thirteen,  sodomy, 
burglary,  larceny  of  wills  and  postal  packets,  demand- 
ing money  with  menaces  under  section  29  of  the 
Larceny  Act,  1916,  forgery  of  certain  documents, 
certain  forms  of  personation,  serious  cases  of  arson 
and  malicious  damage,  serious  coinage  offences,  and 
piracy.  Any  felony  (other  than  simple  larceny)  com- 
mitted after  a  previous  conviction  for  felony,  is 
punishable  with  penal  servitude  for  life.  The  re- 
maining felonies,  according  to  their  gravity,  are 
punishable  with  maximum  terms  of  twenty,  fourteen, 
ten,  seven,  or  five  years.  The  principal  misdemeanors 
which  are  punishable  with  penal  servitude  are  con- 
spiracy to  murder,  attempts  to  commit  sodomy, 
assault,  supplying  poison  for  the  purpose  of  causing 
abortion,  unlawful  wounding,  certain  cases  of  cruelty 
to  children,  possession  of  housebreaking  implements, 
obtaining  property  by  false  pretences,  fraudulent 
conversion,  serious  cases  of  malicious  damage,  perjury, 
and  poaching.  In  most  cases  the  maximum  term  is 
either  seven  or  five  years. 

In  all  cases  where  a  sentence  of  penal  servitude 
may  be  imposed,  the  Court  is  empowered  by  the  Penal 
Servitude  Act,  1891,  at  its  discretion,  to  award  in 
lieu  thereof  a  sentence  of  imprisonment,  with  or 
without  hard  labour,  for  any  term  not  exceeding 
two  years. 

By  the  Children  Act,  1908,  s.  102,  penal  servitude 
cannot  be  imposed  on  persons  under  the  age  of  sixteen. 
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(3)  Imprisonment. — Imprisonment  may  be  with  or 
without  hard  labour.  Imprisonment  with  hard  labour 
is  a  statutory  punishment ;  and  imprisonment  with- 
out hard  labour  is  a  common  law  as  well  as  a  statu- 
tory punishment.  At  the  Common  Law,  there  is  no 
limit  to  the  period  of  the  imprisonment,  although  in 
practice  it  never  exceeds  two  years  ;  when  the  punish- 
ment is  inflicted  in  accordance  with  some  statute, 
it  is  limited  to  two  years,  and,  in  some  cases,  to  even 
shorter  periods.  Persons  sentenced  to  imprisonment 
without  hard  labour  are  divided  into  three  divisions  ; 
and  the  Court,  in  pronouncing  sentence,  may  direct 
that  the  offender  is  to  be  treated  as  an  offender 
of  the  first  or  second  division,  which  entitles  him  to 
certain  privileges.  If  no  special  order  is  made,  the 
imprisonment  is  in  the  third  division,  unless  it  is 
otherwise  provided  by  statute. 

Originally,  hard  labour  could  not  be  awarded  in 
respect  of  any  common  law  offence  ;  but  numerous 
exceptions  were  made  to  this  rule  by  the  Hard  Labour 
Act,  1822,  and  the  Criminal  Procedure  Act,  1851. 
And  it  is  now  provided  by  the  Criminal  Justice  Ad- 
ministration Act,  1914,  s.  16  (1),  that  imprisonment 
with  hard  labour  may  be  imposed  for  any  offence, 
except  for  non-payment  of  a  fine. 

Children  under  fourteen  may  not  be  sentenced  to 
imprisonment  in  any  case  ;  and  young  persons  under 
sixteen  only  when  the  Court  certifies  that  they  are  of 
so  unruly  a  character  that  they  cannot  be  kept  in  a 
place  of  detention  in  the  manner  provided  by  the 
Children  Act,  1908,  or  are  of  so  depraved  a  character, 
that  they  are  unfit  to  be  so  detained. 

The  power  of  awarding  a  sentence  of  solitary  con- 
finement, which  had  long  fallen  into  disuse,  was  finally 
abolished  in  1893  by  the  Statute  Law  Revision  Act 
(No.  2)  of  that  year. 

(4)  Whipping  was  a  form  of  punishment  at  the 
Common  Law  for  misdemeanors  committed  by  persons 
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of  either  sex  ;  as  well  as  being  a  statutory  form  of 
punishment  in  certain  cases.  But  whipping  of  females 
was  abolished  in  1820  ;  and,  in  practice,  tliis  punish- 
ment came  to  be  restricted  to  cases  in  which  it  was 
specifically  authorised  by  statute.  The  Criminal 
Justice  Administration  Act,  1914,  s.  36,  now  provides, 
that  no  person  shall  be  sentenced  to  be  whipped  other- 
wise than  under  a  statutory  enactment. 

Adult  males  may  now  be  sentenced  to  whipping 
in  the  following  cases  : — 

(a)  on  conviction  under  the  Knackers  Act,  1786  ; 
(6)  on  sentence   as   incorrigible  rogues  at   Quarter 
Sessions  ; 

(c)  on   conviction   of   procuration   under   section    2 

of  the  Criminal  Law  Amendment  Act,  1885, 
as  altered  by  section  3  of  the  Criminal  Law 
Amendment  Act,  1912  ; 

(d)  on  a  second  conviction  for  soliciting  or  living 

on  the  earnings  of  prostitution,  contrary  to 
the  Vagrancy  Act,  1898,  as  altered  by  section 
7  (5)  of  the  Criminal  Law  Amendment  Act, 
1912  ; 

(e)  on  conviction  of  offences  against  the  person  of 

the  King  ; 
{/)  on  conviction   of  robbery   and  similar  offences 

mider  section   21    (1)   of    the    Larceny    Act, 

1916; 
(g)  on   conviction    of   offences    of    violence    under 

section  21  of  the  Offences  against  the  Person 

Act,  1861. 

Males  under  sixteen  may  be  sentenced  to  whipping 
on  conviction  under  several  sections  of  the  Larceny 
Act,  1916,  the  Offences  against  the  Person  Act,  1861, 
the  Mahcious  Damage  Act,  1861,  and  under  section  4 
of  the  Criminal  Law  Amendment  Act,  1885. 

A  sentence  of  whipping  may  be  imposed  in  addition 
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to  any  other  punishment  which  can  lawfully  be  in- 
flicted. But,  by  the  Criminal  Justice  Administra- 
tion Act,  1914,  no  person  may  be  sentenced  to  be 
whipped  more  than  once  for  the  same  offence.  The 
number  of  strokes  which  may  be  awarded  is  limited, 
in  the  case  of  adults,  to  fifty,  and,  in  the  case  of  persons 
under  sixteen,  to  twenty-five  ;  in  the  latter  case 
the  instrument  used  must  be  a  birch  rod.  The  Court 
must  in  each  case  in  its  sentence  specify  the  number  of 
strokes  to  be  inflicted,  and  the  instrument  to  be  used. 

(5)  Fine. — A  fine  can  only  be  inflicted  in  cases  of 
felony  when  it  is  specially  authorised  by  statute, 
e.g.,  in  cases  of  manslaughter  under  section  5  of  the 
Offences  against  the  Person  Act,  1861,  and  under 
the  Probation  of  Offenders  Act,  1907  (p.  417). 

But  a  fine  may  be  inflicted  as  the  whole  or  any 
part  of  the  punishment  for  a  misdemeanor  both  at 
the  Common  Law,  and,  in  a  large  number  of  cases, 
by  statute. 

At  the  Common  Law  no  limitation  is  imposed  on 
the  amount  of  a  fine,  other  than  the  general  provisions 
of  Magna  Carta  and  the  Bill  of  Rights  against  excessive 
fines.  And  where  the  imposition  of  a  fine  is  authorised 
by  statute,  the  same  discretion  is,  as  a  rule,  given 
to  the  Court  as  to  the  amount  thereof,  though,  in  a 
few  special  statutes,  such  as  the  Gaming  Act,  1845, 
a  definite  maximum  limit  is  laid  down.  At  the 
Common  Law,  a  married  woman  could  not  be  fined  ; 
but  this  is  no  longer  the  case  since  the  passing  of 
the  Married  Women's  Property  Act,  1882.  Where  a 
fine  is  imposed  upon  a  child  or  young  person  under 
sixteen,  the  Court  may,  and  in  the  case  of  a  child 
under  fourteen  must,  in  accordance  with  section  99 
of  the  Children  Act,  1908,  order  that  the  fine  be  paid 
by  the  parent  or  guardian  of  the  child  or  young  person, 
instead  of  by  the  offender  himself  ;  unless  the  Court 
is  satisfied   that  the  parent  or  guardian  cannot  be 
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found,  or  that  he  has  not  conduced  to  the  commission 
of  the  offence  by  neglecting  to  exercise  due  care  of 
the  child  or  young  person. 


II.  Special  Punishments. 

These  are  the  five  normal  methods  of  punishment. 
Where,  however,  a  previous  conviction  has  been 
proved  against  a  prisoner,  or  he  has  been  found  to 
be  an  habitual  criminal  or  an  habitual  drunkard, 
the  law  has  prescribed  further  remedies,  which  are 
designed  to  prevent  him  from  committing  ofiPences 
in  the  future.     These  are  : — 

(1)  Police  supervision. — By  the  Prevention  of 
Crimes  Act,  1871,  where  any  person  is  convicted  on 
indictment  of  a  crime  as  defined  by  the  Act  (which 
includes  any  felony  and  the  misdemeanors  of  uttering 
or  possessing  counterfeit  coin,  obtaining  property 
by  false  pretences,  conspiracy  to  defraud,  and  being 
found  by  night  in  possession  of  housebreaking  imple- 
ments, &c.,  under  section  28  of  the  Larceny  Act, 
1916),  and  a  previous  conviction  for  crime  is  proved 
against  him,  the  Court  maj?^,  in  addition  to  any  other 
punishment,  direct  that  he  shall  be  subject  to  the 
supervision  of  the  police  for  a  period  not  exceeding 
seven  years,  commencing  immediately  after  the 
expiration  of  the  sentence  passed  on  him  for  the  last 
of  such  crimes. 

(2)  Preventive  detention. — By  the  Prevention  of 
Crimes  Act,  1908,  a  person  who,  after  being  convicted 
on  indictment  of  a  crime,  as  aefined  in  the  Prevention 
of  Crimes  Act,  1871,  is  also  convicted  on  an  indictment 
charging  him  with  being  an  habitual  criminal,  may, 
if  he  is  sentenced  to  penal  servitude  on  the  first 
charge,  be  also  sentenced  to  preventive  detention  for 
any  period  not  exceeding  ten  nor  less  than  five 
years,  as  an  additional  punishment.     The  sentence  of 
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preventive  detention  takes  effect  immediately  on  the 
determination  of  the  sentence  of  penal  servitude. 

(3)  Detention  m  inebriate  reformatory  or  r-etreat. — 
By  the  Inebriates  Act,  1898,  if  a  person  is  convicted 
on  indictment  of  an  offence  punishable  with  im- 
prisonment or  penal  servitude,  and  the  Court  is 
satisfied  from  the  evidence  that  the  offence  was  com- 
mitted under  the  influence  of  drink,  or  that  drunken- 
ness was  a  contributory  cause  of  the  offence,  and 
the  person  admits  that  he  is,  or  is  found  by  the  jury 
to  be,  an  habitual  drunkard,  such  person  may,  in 
addition  to,  or  in  substitution  for,  any  other  sentence, 
be  ordered  to  be  detained,  for  a  term  not  exceeding 
three  years,  in  an  inebriate  reformatory. 

The  Act  further  provides,  that  a  person  who  com- 
mits any  one  of  certain  specified  offences  relating  to 
drunkenness,  summarily  punishable,  and  who,  within 
the  twelve  months  preceding  the  date  of  the  commission 
of  the  offence,  has  been  convicted  summarily  at  least 
three  times  of  any  of  these  offences,  and  who  is  an 
habitual  drunkard,  shall  be  liable,  upon  conviction 
on  indictment  or  upon  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three  years  in  a 
certified  inebriate  reformatory. 

It  is  further  provided,  by  the  Children  Act,  1908, 
s.  26,  that  where  it  appears  to  the  Court  before  which 
any  person  is  convicted  of  an  offence  of  cruelty,  or 
of  various  offences  under  the  Act,  that  that  person 
is  a  parent  of  the  child  or  young  person  in  respect 
of  whom  the  offence  was  committed,  or  is  living  with 
the  parent  of  the  child  or  young  person,  and  is  an 
habitual  drunkard,  the  Court,  in  lieu  of  sentencing 
that  person  to  imprisonment,  may,  if  it  thinks  fit, 
make  an  order  for  his  detention  in  a  retreat  under 
the  Inebriates  Acts,  for  any  period  not  exceeding 
two  years.  .Such  an  order  can  only  be  made  if  the 
person  convicted  consents  thereto  ;   and  any  objection 
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to  the  order  raised  by  the  wife  or  husband  of  the 
person  must  be  taken  into  consideration  by  the  Court. 

III.  Recognisances  and  Probation  Orders. 

In  some  cases,  however,  the  Court  may  be  desirous 
not  to  inflict  any  punishment  upon  the  offender,  but 
nevertheless  to  take  measures  to  ensure,  so  far  as 
possible,  that  he  does  not  offend  again.  This  may 
be  done  by  taking  his  recognisances  to  keep  the  peace, 
or  to  be  of  good  behaviour,  or  to  come  up  for  judg- 
ment if  called  upon  to  do  so,  or  any  or  all  of  such 
recognisances  ;  and,  in  addition,  the  Court  may  place 
the  offender  on  probation  for  a  certain  period  of  time. 

Recognisances  are  of  antient  origin,  and  oblige 
the  person  entering  into  them  to  be  bound,  himself, 
and  in  addition,  if  required,  by  one  or  more  sureties, 
in  a  recognisance  or  obligation  to  the  Crown,  which 
may  be  taken  in  some  court,  or  by  some  judicial 
officer,  or  by  a  Justice  of  the  Peace.  By  such  recog- 
nisance, the  party  bound  acknowledges  himself  to 
be  indebted  to  the  Crown  in  the  sum  required,  (for 
instance  £100,)  with  condition  that  the  obligation 
shall  be  void  and  of  none  effect,  if  he  appears  in  court 
on  any  day  of  which  he  receives  notice,  and  in  the 
meantime  keeps  the  peace — either  generally,  towards 
the  King  and  all  his  subjects,  or  particularly,  towards 
an  individual  person  named.  Or  the  condition  may 
be,  to  keep  the  peace  for  a  certain  period,  not  de- 
pendent on  any  appearance  in  court.  Or,  the  recog- 
nisance may  be  for  good  behaviour,  when  the  condition 
is,  that  the  party  bound  shall  demean  and  behave 
himself  well,  or  be  of  good  behaviour,  either  generally 
or  specially,  for  the  time  therein  limited. 

Justices  of  the  Peace  are  empowered  to  require 
a  person  to  enter  into  a  recognisance  to  keep  the 
peace  whenever  any  other  person  makes  oath  that 
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he  is  actually  under  fear  of  death  or  bodily  harm,  and 
shows  that  he  has  just  cause  to  be  so,  hj  reason  of 
another's  menaces,  attempts,  or  having  lain  in  wait 
for  him. 

A  recognisance  to  be  of  good  behaviour  implies 
more  than  a  recognisance  to  keep  the  peace  ;  the 
latter  being  required  because  of  some  act  that  the 
defendant  has  already  done,  of  which  actual  proof 
is  necessary,  and  to  prevent  its  repetition  in  the 
future.  A  recognisance  to  be  of  good  behaviour, 
however,  may  be  required  on  evidence  of  mere  suspicion 
that  the  defendant  may  commit  some  act,  whether 
criminal  or  othermse,  in  the  future.  In  addition 
to  these  powers,  a  Court,  at  the  Common  Law,  in 
cases  of  misdemeanor,  may,  in  addition  to  or  in  sub- 
stitution for  any  other  la-wrful  sentence,  order  the 
defendant  to  enter  into  a  recognisance,  with  or  with- 
out sureties,  to  keep  the  peace  or  be  of  good  behaviour, 
or  both,  for  a  reasonable  time  to  be  specified  in  the 
order,  and,  in  default  of  his  doing  so,  to  be  further 
imprisoned,  until  the  expiration  of  the  period  during 
which  he  is  required  to  keep  the  peace. 

And  special  provision  has  been  made  by  modern 
statutes  for  the  giving  of  recognisances  for  keeping 
the  peace,  or  for  being  of  good  behaviour,  or  both. 
For,  by  the  Criminal  Law  Consolidation  Acts  of  1861, 
and  by  the  Forgery  Act,  1913,  and  the  Larceny  Act, 
1916,  in  addition  to  the  powers  already  existing  in 
regard  to  cases  of  misdemeanor,  it  is  provided  that 
any  person  who  has  been  convicted  of  felony,  punish- 
able under  the  Acts,  may,  in  addition  to  any  other 
punishment,  be  required  to  enter  into  his  own  recog- 
nisance, with  or  without  sureties,  to  keej)  the  peace  ; 
and  in  such  case,  or  in  the  case  of  a  person  convicted 
of  a  misdemeanor  under  the  Acts,  the  offender  may 
be  imprisoned  without  hard  hibour,  for  a  period  of 
not  more  than  one  year,  in  default  of  finding  sureties. 
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And  still  further  progress  in  this  direction  was 
made  by  the  Probation  of  Offenders  Act,  1907,  which 
provides  that,  where  any  person  has  been  convicted 
on  indictment  of  any  offence  punishable  with  imprison- 
ment, and  the  court  is  of  opinion  that,  having  regard 
to  the  character,  antecedents,  age,  health,  or  mental 
condition  of  the  person  charged,  or  to  the  trivial 
nature  of  the  offence,  or  to  the  extenuating  circum- 
stances under  which  the  offence  was  committed,  it 
is  inexpedient  to  inflict  any  punishment,  or  any  other 
than  a  nominal  punishment,  or  that  it  is  expedient 
to  release  the  offender  on  probation,  the  court  may, 
in  lieu  of  imposing  a  sentence  of  imprisonment,  make 
an  order  discharging  the  offender,  conditionally  on 
his  entering  into  a  recognisance,  with  or  without 
sureties,  to  be  of  good  behaviour,  and  to  come  up  for 
judgment,  if  called  upon,  at  any  time  during  such 
period,  not  exceeding  three  years,  as  may  be  specified 
in  the  order.  The  court  may  further  order  the 
offender  (or  even,  in  the  case  of  an  offender  under  six- 
teen, his  parent  or  guardian,  if  the  latter  have  con- 
duced to  the  offence)  to  pay  compensation  to  the 
party  injured,  and  such  costs  of  the  proceedings  as 
the  court  thinks  reasonable. 

Even  wider  powers  are  conferred  on  courts  of 
sumrhary  jurisdiction,  in  the  case  of  persons  charged 
before  them  with  offences  which  can  be  dealt  with 
summarily  ;  for  they  may  either  dismiss  the  charge 
entirely  or  discharge  the  offender  conditionally  on 
his  entering  into  a  recognisance.  This  Act  super- 
seded the  Probation  of  First  Offenders  Act,  1887, 
which  was  of  more  limited  application,  being  confined 
to  first  offenders  and  to  minor  offences.  The  later 
Act  is  also  noteworthy  as  providing  for  the  appoint- 
ment of  probation  officers  in  every  petty  sessional 
division,  whose  business  it  is  to  supervise  the  fulfil- 
ment of  the  conditions  of  his  recognisance  by  the 
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offender,  to  report  to  the  court  as  to  his  behaviour, 
to  advise,  assist,  and  befriend  him,  and,  when  neces- 
sary, to  endeavour  to  find  him  suitable  employment. 

And  the  court  is  empowered  to  make  it  a  condition 
of  the  recognisance,  that  the  offender  shall  be  under 
the  supervision  of  such  probation  officer,  and  shall 
carry  out  such  conditions  for  securing  his  supervision 
as  may  be  specified.  An  order  requiring  the  in- 
sertion of  such  conditions  in  the  recognisance  is  known 
as  a  '  probation  order.' 

The  recognisance  may  also  contain  additional 
conditions  as  to  residence,  abstention  from  intoxi- 
cating liquor,  and  other  matters,  as  the  court  may, 
having  regard  to  the  particular  circumstances  of  the 
case,  consider  necessary  for  preventing  a  repetition 
of  the  same  offence,  or  the  commission  of  other 
offences. 

If  a  defendant  has  broken  the  condition  of  the 
recognisance,  it  becomes  forfeited,  or  estreated,  to 
the  Crown.  A  recognisance  for  keeping  the  peace, 
may  be  forfeited  by  any  actual  violence,  or  even  by 
any  assault  or  menace,  to  the  terror  of  him  who 
demanded  it,  or  by  any  unlawful  action  whatever, 
that  either  is,  or  tends  to  be,  a  breach  of  the  peace, 
or  by  any  private  violence  committed  against  any 
of  the  subjects  of  the  Crown.  But  a  bare  trespass 
upon  the  lands  or  goods  of  another,  though  ground 
for  a  civil  action,  unless  accompanied  by  a  wilful 
breach  of  the  peace,  is  no  forfeiture  of  the  recog- 
nisance. Neither  are  mere  reproachful  words,  as 
calling  a  man  a  knave  or  a  liar,  which,  although  they 
may  tend  to,  do  not  amount  to,  such  a  breach  of  the 
recognisance  as  to  cause  it  to  be  forfeited. 

A  recognisance  for  good  behaviour  may  be  forfeited 
by  ail  the  same  means,  as  one  tor  the  security  of  the 
peace  may  be.  and  also  by  some  others  ;  as  by  speak- 
ing words  tending  to  sedition,  or  by  committing  any  of 
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those  acts  of  misbehaviour  which  the  recognisance  was 
intended  to  prevent.  But  the  recognisance  will  not  be 
forfeited,  by  barely  giving  fresh  cause  of  suspicion  of 
that  which  perhaps  may  never  actually  happen. 

A  person  who  has,  after  conviction,  been  released 
upon  recognisances,  is  liable,  in  case  of  any  breach 
of  the  recognisance,  to  be  brought  before  the  court, 
and  sentenced  forthwith  for  the  offence  of  which  he 
was  originally  convicted. 

IV.  Youthful  Offenders. 

It  is  now  necessary  to  consider  the  very  wide  powers 
which  have  in  modern  times  been  given  to  courts 
for  the  purpose  of  dealing  with  youthful  offenders 
in  such  a  manner  as  to  remove  them  from  detrimental 
habits  and  associations,  so  that  they  may  not  only 
be  prevented  from  actually  committing  offences,  but 
may  also  be  trained  in  surroundings  that  will  eradicate 
their  criminal  tendencies  while  they  are  yet  young. 
These  powers  are  now  mainly  contained  in  the  Children 
Act,  1908,  a  statute  to  which  we  have  already  had 
frequent  occasion  to  make  reference,  and  in  the  Pre- 
vention of  Crimes  Act,  1908.  The  former  of  these 
Acts  deals  with  children  and  young  persons  under 
the  age  of  sixteen,  and  the  latter  with  persons  between 
the  ages  of  sixteen  and  twenty-one. 

The  Children  Act,  1908,  provides  for  four  special 
methods  of  dealing  with  persons  under  the  age  of 
sixteen  who  have  been  found  to  be  guilty  of  an  offence, 
or  otherwise  to  be  fit  subjects  for  treatment  under 
the  Act.  These  consist  in  placing  them  either  (1)  in 
a  reformatory  school,  or  (2)  in  an  industrial  school, 
or  (3)  in  the  care  of  a  relative  or  a  person  appointed 
by  the  court,  or  under  the  supervision  of  a  probation 
officer  ;  or  (4)  in  a  place  of  detention  provided  under 
the  Act. 
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(1)  Reformatory  schools. — Section  57  of  the  Act 
provides,  that  where  a  person  of  twelve  years  and 
upwards,  but  less  than  sixteen,  is  convicted  of  an 
offence  punishable  in  the  case  of  an  adult  with  penal 
servitude  or  imprisonment,  the  court  may  order  that 
he  be  sent  to  a  certified  reformatory  school  for  any 
period  of  not  less  than  three  years  and  not  more  than 
five  years,  but  not  in  any  case  extending  beyond  the 
time  when  he  will  attain  the  age  of  nineteen  years. 

(2)  Industrial  schools. — Section  58  of  the  Act  pro- 
vides that,  when  a  child  under  the  age  of  twelve  years 
is  charged  with  an  offence  punishable  in  the  case 
of  an  adult  with  penal  servitude  or  any  less  punish- 
ment, the  court  may,  if  satisfied  on  inquiry  that  it 
is  expedient  so  to  deal  with  the  child,  order  him  to 
be  sent  to  a  certified  industrial  school  for  such  period 
as  to  the  court  may  seem  proper,  for  the  teaching  and 
training  of  the  child,  but  not  in  any  case  extending 
beyond  the  time  when  he  will  attain  the  age  of  sixteen 
years. 

Where  the  child  is  of  the  age  of  twelve  or  thirteen 
years,  and  has  not  previously  been  convicted,  the 
court  may,  if  it  considers  that  in  the  special  circum- 
stances of  the  case  the  child  should  not  be  sent  to 
a  reformatory  school,  and  is  satisfied  that  the  character 
and  antecedents  of  the  child  are  such  that  he  will  not 
exercise  an  evil  influence  over  the  other  children,  order 
the  child  to  be  sent  to  a  certified  industrial  school. 

Further,  wide  powers  are  granted  in  the  case  of 
children  under  fourteen  who  have  not  necessarily 
committed  offences,  but  have  been  found,  or  are  living, 
in  such  conditions  or  circumstances  as  to  make  it 
desirable  that  they  should  be  brought  under  control. 
The  cases  in  which  such  children  may  be  sent  to  an 
industrial  school  are  very  numerous,  and  may  be 
summarised  as  follows  : — (a)  where  children  are 
found  begging,  or  wandering  without  any  home  or 
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visible  means  of  subsistence,  or  without  having  any 
parent  or  guardian ;  (6)  where  they  are  found 
destitute,  their  parents  (or  parent,  if  there  be  only 
one)  being  in  prison  ;  (c)  where  they  are  under  the 
care  of  drunken  or  criminal  parents  or  guardians, 
or  frequent  the  company  of  thieves  or  prostitutes  ; 
(d)  where  the  parent  or  guardian  of  the  child  proves 
to  a  court  that  he  is  unable  to  control  the  child,  and 
desires  it  to  be  sent  to  an  industrial  school  ;  (e)  where 
a  child  maintained  in  a  workhouse  or  Poor  Law  school 
is  proved  to  be  refractory,  or  the  child  of  a  convicted 
person ;  and  (/)  where  a  child  fails  to  obey  an  order  for 
attendance  at  school  under  the  Education  Act,  1921 
(s.  45(a)). 

(3)  In  the  care  of  a  relative  or  person  ap2:>ointed  by 
the  court,  or  under  the  supervision  of  a  probation  officer. 
— Where  a  court  is  empowered  to  order  a  child  to  be 
sent  to  an  industrial  school,  it  may,  in  lieu  of  so  order- 
ing, direct  that  he  be  committed  to  the  care  of  a 
relative  or  other  fit  person  named  by  the  court  ;  and, 
in  such  case,  the  court  may  also  order  the  child  to 
be  placed  under  the  supervision  of  a  probation  oflScer 
under  the  Probation  of  Offenders  Act,  1907.  And 
any  child  or  young  person  who  is  to  be  sent  to  a 
reformatory  school  or  industrial  school  may,  if  for 
any  reason  this  order  cannot  be  immediately  carried 
out,  be  similarly  committed  to  the  care  of  a  relative 
or  other  fit  person,  and  placed  under  the  supervision 
of  a  probation  officer,  until  such  time  as  the  order 
can  be  brought  into  effect. 

(4)  Places  of  detention. — y^e  have  already  seen 
(p.  407)  that  persons  under  sixteen  who  are  convicted  of 
murder  cannot  be  sentenced  to  death.  Such  persons 
are  in  lieu  thereof  sentenced  to  be  detained  during 
His  Majesty's  pleasure,  and  are  thereupon  liable  to 
be  detained  in  such  place  and  under  such  conditions 
as  the  Secretary  of  State  may  direct.  This  provision  is 
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also  extended  by  section  104  of  the  Children  Act,  1908, 
to  cases  in  which  such  persons  are  convicted,  on  in- 
dictment, of  an  attempt  to  murder,  or  of  manslaughter, 
or  of  wounding  with  intent  to  do  grievous  bodily 
harm,  and  the  court  is  of  opinion  that  no  punishment 
which  it  is  authorised  to  inflict  is  sufficient.  We 
have  already  seen  that  penal  servitude  cannot  be 
imposed  on  persons  under  sixteen,  nor  imprisonment 
except  in  special  circumstances  (pp.  409-410). 

Furthermore,  by  section  106  of  the  Act,  where  a 
person  under  sixteen  is  convicted  of  an  offence  punish- 
able in  the  case  of  an  adult  with  penal  servitude  or 
imprisonment,  or  with  imprisonment  in  default  of 
the  payment  of  a  fine,  damages,  or  costs,  and  the 
court  considers  that  none  of  the  other  methods  in 
which  the  case  may  legally  be  dealt  with  is  suitable, 
the  court  may  order  the  committal  of  the  offender 
to  custody  in  a  special  place  of  detention  provided 
under  the  Act,  for  any  period  for  which  he  might 
have  been,  if  an  adult,  sentenced  to  imprisonment, 
but  not  in  any  case  exceeding  one  month.  Such 
special  places  of  detention  are  provided  by  the  police 
authority  in  every  petty  sessional  division  within 
the  police  district.  And  a  person  while  so  detained, 
and  whilst  being  conveyed  to  and  from  such  place, 
is  deemed  to  be  in  legal  custody  ;  and,  if  he  escapes, 
he  may  be  apprehended  without  warrant,  and  brought 
back  to  the  place  of  detention. 

Borstal  Institutions. 

We  now  have  to  consider  the  further  powers  granted 
by  the  Prevention  of  Crimes  Act,  1908,  in  respect 
of  persons  between  the  ages  of  sixteen  and  tiventi/- 
one  years.  That  Act  provides,  that  when  a  person 
not  less  than  sixteen  nor  more  than  twenty-one  years 
of  age  is  convicted  on  indictment  of  an  offence  for 
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which  he  is  liable  to  be  sentenced  to  penal  servitude 
or  imprisonment,  and  it  appears  to  the  court  that, 
by  reason  of  his  criminal  habits  or  tendencies,  or 
association  with  persons  of  bad  character,  it  is  ex- 
pedient that  he  should  be  subject  to  detention  for 
such  term  and  under  such  instruction  and  discipline 
as  appears  most  conducive  to  his  reformation  and 
the  repression  of  crime,  the  court  may,  in  heu  of 
passing  a  sentence  of  penal  servitude  or  imprison- 
ment, pass  a  sentence  of  detention  under  penal 
discipline  in  a  Borstal  institution,  for  a  term  of  not 
less  than  two  years  nor  more  than  three  years.  Before 
passing  such  a  sentence,  the  court  must  consider  any 
report  or  representations  made  to  it  by  the  Prison 
Commissioners  as  to  the  suitability  of  the  case  for 
such  treatment,  and  must  be  satisfied  that  the 
character,  state  of  health,  and  mental  condition  of 
the  offender,  and  the  other  circumstances  of  the 
case,  are  such  that  the  offender  is  likely  to  profit 
by  such  instruction  and  discipline. 

Persons  who  are  undergoing  terms  of  penal  servitude 
or  imprisonment  may,  if  of  the  requisite  age,  be  trans- 
ferred to  a  Borstal  institution  in  suitable  cases  by 
order  of  the  Secretary  of  State  ;  and  persons  sentenced 
to  detention  in  a  reformatory  school  may  also  be  so 
transferred,  if  they  are  convicted  of  breaches  of  the 
rules  of  the  school,  or  of  inciting  to  such  breaches, 
or  of  escaping,  and  are  thereby  rendered  liable  to 
imprisonment. 

The  power  to  sentence  persons  to  detention  in  a 
Borstal  institution  was  extended  by  the  Criminal 
Justice  Administration  Act,  1914,  which  empowered 
courts  of  summary  jurisdiction  to  commit  to  prison, 
until  the  next  Quarter  Sessions,  persons  of  the  requisite 
age  who  are  summarily  convicted  of  an  offence  for 
which  a  sentence  of  imprisonment  for  one  month  or 
upwards  without  the  option  of  a  fine  may  be  imposed. 
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provided  it  is  proved  that  the  ofiPender  has  previously 
been  convicted  of  an  offence,  or  that,  having  been 
discharged  on  probation,  he  has  failed  to  observe  a 
condition  of  his  recognisance,  and  provided  in  addition 
that  the  offender  is  in  the  opinion  of  the  court  such 
a  person  as,  under  the  Act  of  1908,  is  stated  to  be 
suitable  for  Borstal  treatment.  The  court  of  Quarter 
Sessions  will  then  inquire  into  the  circumstances  of 
the  case,  and  may  sentence  the  offender  to  detention 
in  a  Borstal  institution,  in  the  same  manner  as  if  he 
had  been  convicted  on  indictment.  If  the  court  of 
Quarter  Sessions  does  not  consider  the  case  suitable 
for  such  treatment,  it  will  deal  with  the  offender  in 
the  same  manner  as  the  court  of  summary  juris- 
diction might  have  dealt  with  him.  While  such  a 
person  is  in  prison  awaiting  the  advent  of  the  next 
Quarter  Sessions,  his  treatment  is,  so  far  as  practicable, 
to  be  similar  to  that  in  Borstal  institutions  ;  and  he 
may,  if  the  Secretary  of  State  so  direct,  be  trans- 
ferred to  a  Borstal  institution  for  that  period. 

V.  Mental  Defectives. 

The  manner  in  which  offenders  who  are  found  to  be 
mentally  defective  are  to  be  dealt  with  is  laid  down 
by  the  Mental  Deficiency  Act,  1913,  which  provides 
that,  where  a  person  has  been  convicted  of  an  offence 
punishable  in  the  case  of  an  adult  with  penal  servi- 
tude or  imprisonment,  or  where  a  child  has  been 
found,  under  section  58  of  the  Children  Act,  1908, 
liable  to  be  sent  to  an  industrial  school,  the  court 
may,  on  being  satisfied  by  medical  evidence  that  he 
is  a  defective  within  the  meaning  of  the  Mental 
Deficiency  Act,  either — 

(1)  postpone  passing  sentence  or  making  an  order 
for  committal  to  an  industrial  school,  and  direct  that 
a  petition  be  presented  with  a  view  to  obtaining  an 
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order  under  the  Act  for  him  to  be  sent  to  an  institu- 
tion or  placed  under  guardianship  ;    or 

(2)  in  lieu  of  passing  sentence  or  making  an  order 
for  committal  to  an  industrial  school,  itself  make  an 
order  for  him  to  be  sent  to  an  institution  or  placed 
under  guardianship. 

VI,  Deportation  of  Aliens. 

By  the  Aliens  Act,  1905,  if  an  alien  has  been  con- 
victed in  England  of  any  offence  for  which  a  court 
has  power  to  award  a  sentence  of  imprisonment,  the 
court  may,  in  addition  to,  or  in  lieu  of,  his  sentence, 
recommend  that  an  order  be  made  for  the  expulsion 
of  such  alien  from  the  United  Kingdom,  whereupon 
the  Home  Secretary  may,  if  he  thinks  fit,  make  such 
an  order.  Any  court  of  summary  jurisdiction  may 
recommend  the  like  order  where  the  alien  has  (i)  with- 
in three  months  been  in  receipt  of  parochial  relief  ; 
(ii)  been  found  wandering  without  ostensible  means 
of  subsistence ;  (iii)  been  living  under  insanitary 
conditions  due  to  overcrowding  ;  or  (iv)  been 
sentenced  in  a  foreign  country  for  an  extradition 
crime.  By  the  Aliens  Restriction  Act,  1919,  further 
drastic  provisions,  some  dealing  with  civil,  others 
with  criminal  matters,  have  been  introduced  into 
the  law  dealing  with  aliens.  Some  of  these  have 
alread}'^  expired ;  and  others  will  shortly  expire. 
But  the  Act  should  not  be  overlooked. 

NOTE  ON  AUTHORITIES. 

[The  student  should  thoroughly  familiarise  himself  with  the  following 
statutes : — 

Probation  of  Offenders  Act,  1907  ; 
Children  Act,  1908,  Parts  IV.  and  V.  ; 
Prevention  of  Crimes  Act,  1908. 

He  may  also  refer  on  the  subject  of  this  chapter  generally  to  : — 
Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  222-254.] 
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CHAPTER   XXX. 

12.  RESTITUTION,  COMPENSATION,  AND  COSTS. 


I.  Restitution. 

Tn  certain  cases,  where  a  person  has  been  wrongfully 
deprived  of  his  property  and  the  offender  is  prosecuted 
to  conviction,  the  court  will  make  an  order,  which  is 
known  as  a  '  restitution  order,'  for  the  property,  if  it  be 
recoverable,  to  be  handed  back  to  its  true  owner. 

By  the  Common  Law,  there  was  no  restitution  of 
property  after  conviction  upon  an  indictment,  because 
such  a  proceeding  was  at  the  suit  of  the  Crown  only  ; 
and,  tlierefore,  tlie  owner  was  forced  to  bring  an  action 
known  as  an  appeal  of  larceny  (p.  339),  in  order  to 
obtain  his  property.  But,  inasmuch  as  an  '  attaint ' 
on  conviction  of  felony  gave  the  felon's  goods  to  the 
Crown,  this  remedy,  apart  from  other  objections  to  it, 
was  not  very  effective  ;  and,  in  effect,  it  had  died  out 
by  the  end  of  the  sixteenth  century,  though  it  was 
revived,  with  startling  effect,  in  the  nineteenth.  It 
was,  however,  abolished  by  Act  of  Parliament  in  1819  ; 
but  long  before  then  the  law  had  provided  other  means 
by  which  stolen  property  might  be  recovered  by  its 
owner  after  the  conviction  of  the  thief.  For,  by  the 
21  Hen.  VIII.  (1529)  c.  11,  it  was  provided  that  where 
any  person  was  convicted  on  indictment  of  larceny  by 
the  evidence  of  the  owner  of  the  property  stolen,  such 
owner  was  to  have  full  restitution  of  his  money,  goods, 
or  chattels,  or  the  value  of  them,  out  of  the  offender's 
goods,  by  a  writ  to  be  granted  by  the  court. 
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This  provision  was  further  extended  by  the  7  &  8 
Geo.  IV.  (1827)  c.  29,  to  property  obtained  by  fraud  ; 
and,  when  the  law  was  consolidated  in  1861,  it  was 
provided  by  the  Larceny  Act  of  that  year  (s.  100)  that, 
where  any  person  was  convicted,  on  the  prosecution 
of  the  owner,  of  any  offence  of  stealing  or  otherwise 
fraudulently  obtaining  or  receiving  property  within 
the  Act,  the  property  should  be  restored  to  the  owner, 
and  the  court  should  have  power  to  award  a  writ  of 
restitution  in  respect  thereof.  And  this  was  so,  even 
though  the  stolen  articles  had  passed  into  the  hands  of 
an  innocent  purchaser,  except  in  the  case  of  valuable 
securities  and  negotiable  instruments  which  had  been 
bond  fide  paid  or  received  for  valuable  consideration, 
without  notice  or  reasonable  cause  to  suspect  that  they 
had  been  stolen  or  fraudulently  obtained  ;  these  being 
specifically  excepted  from  the  provisions  of  the  statute. 
The  law  relating  to  restitution  at  this  period  was 
clearly  laid  down  in  the  case  of  Bentley  v.  Vilmont  (1887) 
12  Q.  B.  D.  471,  and  remained  in  this  state  until  1893. 
In  that  year,  however,  the  Sale  of  Goods  Act  placed 
a  restriction  on  this  power  of  awarding  restitution  by 
providing,  in  section  24  thereof,  that,  where  goods 
have  been  stolen  and  the  offender  is  prosecuted  to 
conviction,  the  property  in  the  goods  so  stolen  revests 
in  the  person  who  was  the  owner  of  the  goods,  not- 
withstanding any  intermediate  dealing  with  them, 
whether  by  sale  in  market  overt  (Vol.  III.,  pp.  112-113) 
or  otherwise  ;  but  that,  where  goods  have  been 
obtained  by  fraud  or  other  wrongful  means  not  amount- 
ing in  law  to  larceny,  the  property  in  such  goods  does 
not  revest  in  the  person  who  was  the  owner  of  the 
goods,  by  reason  only  of  the  conviction  of  the  offender. 
The  expression  '  goods  '  is  defined  in  the  Act  to  include 
all  chattels  personal  other  than  things  in  action  and 
money.  And  the  Larceny  Act,  1916,  s.  45,  which  now 
governs  the  law  as  to  the  restitution  of  property,  while 
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providing  for  restitution  in  every  case  where  a  person 
guilty  of  any  form  of  wrongfully  obtaining  property 
under  the  Act  is  prosecuted  to  conviction  by  or  on 
behalf  of  the  owner  of  the  property,  maintains  also  the 
restriction  laid  down  by  the  Sale  of  Goods  Act,  1893, 
in  regard  to  property  obtained  otherwise  than  by 
stealing. 

The  result  of  this  is,  that  different  considerations 
apply  according  as  the  offender  is  convicted  of  larceny, 
or  of  some  offence  not  amounting  to  larceny,  such  as 
obtaining  by  false  pretences.  Where  he  is  convicted 
of  larceny,  the  property  automatically  revests  in  the 
owner,  and  will  be  returned  to  him,  if  it  can  be  re- 
covered, no  matter  in  whose  hands  it  may  be,  subject 
to  the  following  restrictions.  In  the  first  place,  as 
under  the  Act  of  1861,  valuable  securities  which  have 
been  in  good  faith  paid  or  discharged,  and  negotiable 
instruments  which  have  been  in  good  faith  taken  for 
valuable  consideration  without  any  notice  or  reasonable 
cause  to  suspect  that  they  had  been  stolen,  will  not 
be  made  the  subjects  of  an  order  for  restitution.  Thus 
the  bond  fide  holder  for  value  of  a  stolen  bank  note  will 
not  be  compelled  to  make  restitution.  Second,  an 
order  cannot  be  made  for  the  restitution  of  current 
coin  stolen  and  passed  as  currency  to  innocent  persons  ; 
though  it  may  be  made  where  the  money  is  found  on 
the  thief  or  under  his  control. 

Thirdly,  the  power  to  order  restitution  is  limited  to 
property  specified  in  the  indictment  as  being  the  subject 
of  the  offence,  and  to  the  proceeds  of  such  property. 
And  an  order  cannot  be  made  in  regard  to  both  the 
property  and  the  proceeds.  Fourthly,  certain  diffi- 
culties arise  by  reason  of  sections  8  and  9  of  the  Factors 
Act,  1889,  and  section  25  of  the  Sale  of  Goods  Act,  1893, 
under  which  factors,  agents,  and  certain  other  persons 
are  enabled  to  give  to  purchasers  a  better  title  than 
they    themselves    have    (Vol.  III.,  pp.    114-llC).      It 
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will  be  sufficient  to  say  here,  that,  where  a  substantial 
question  arises  as  to  whether  the  transaction  falls 
within  the  protection  of  those  Acts,  the  court  will  not 
make  an  order  for  restitution,  but  will  leave  the  original 
owner  to  his  civil  remedy  for  recovery  of  the  goods. 
The  principal  cases  in  which  this  question  has  arisen 
will  be  mentioned  at  the  end  of  this  chapter.  Lastly, 
the  order,  which  it  is  always  entirely  in  the  discretion 
of  the  court  to  make  or  to  refuse,  may  be  made  subject 
to  conditions  for  compensation  being  made  to  a  third 
party  who  is  the  innocent  sufferer  in  the  matter. 
And  by  section  30  of  the  Pawnbrokers  Act,  1872,  it  is 
specifically  provided  that,  when  the  stolen  articles  have 
been  pawned  with  a  pawnbroker,  the  court  may,  if  it 
thinks  fit,  order  delivery  of  them  to  the  owner,  either 
on  payment  to  the  pawnbroker  of  the  amount  of  the 
loan  or  of  any  part  thereof,  or  without  any  such  pay- 
ment, according  to  the  conduct  of  the  owner  and  the 
other  circumstances  of  the  case.  It  is,  however,  the 
practice  not  to  make  conditional  orders  of  restitution 
unless  the  owner  agrees  thereto. 

The  court  may  also  order  compensation  to  be  made 
to  an  innocent  third  party  by  the  offender  himself; 
for,  by  the  Larceny  Act,  1916,  s.  45  (3),  it  is  provided 
that,  on  the  restitution  of  any  stolen  property,  if  it 
appears  to  the  court  by  the  evidence  that  the  offender 
has  sold  the  stolen  property  to  any  person,  and  that 
such  person  had  no  knowledge  that  it  was  stolen,  the 
court  may,  if  any  money  has  been  taken  from  the 
offender  on  his  apprehension,  order,  on  the  application 
of  the  purchaser,  that  out  of  such  money  a  sum,  not 
exceeding  the  amount  of  the  proceeds  of  the  sale,  be 
paid  to  such  purchaser. 

These,  then,  are  the  powers  of  the  court  in  regard 
to  making  orders  for  the  restitution  of  stolen  property. 
Where,  however,  the  conviction  is  not  for  stealing,  but 
for  some  other  form  of  fraudulent  obtaining,  it  is  very 
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seldom  that  an  order  will  now  be  made  for  the  resti- 
tution of  the  property,  if  it  has  passed  out  of  the  hands 
of  the  person  who  obtained  it.  When  it  is  still  in  his 
possession,  the  owner  may,  by  disaffirming  the  trans- 
action by  means  of  which  it  was  obtained,  become 
entitled  to  recover  it  by  means  of  an  order  for  resti- 
tution ;  and  the  fact  of  his  instituting  criminal  pro- 
ceedings is  sufficient  disaffirmation.  But  when  articles 
have  passed  to  the  hands  of  a  third  party,  the  court 
will  not,  unless  it  be  shown  that  such  party  was,  or 
must  have  been,  aware  that  the  property  had  been 
unlawfully  obtained,  make  any  order  for  restitution. 
The  powers  of  the  court  to  order  restitution  in  these 
cases  are,  furthermore,  subject  to  the  various  restric- 
tions which  we  have  already  noticed  in  the  case  of 
stolen  property. 

The  Summary  Jurisdiction  x4.ct,  1879,  s.  27,  gives  to 
courts  of  summary  jurisdiction  similar  powers  of  res- 
titution in  cases  where  indictable  offences  are  dealt 
with  summarily  under  the  provisions  of  the  Summarj'' 
Jurisdiction  Acts  ;  and  the  like  power  is  given  by  the 
Probation  of  Offenders  Act,  1907,  s.  1  (4),  in  cases  where 
persons  are  dealt  with  under  that  Act. 

The  Metropolitan  Police  Courts  Act,  1839,  contains 
provisions  for  making  summary  orders  for  the  resti- 
tution by  pawnbrokers  of  stolen  goods  pledged  with 
them  within  the  metropolis,  and  further  provides  that 
a  pawnbroker  who  parts  with  goods  after  notice  that 
they  have  been  stolen,  shall  forfeit  their  full  value. 

An  order  for  restitution  can  only  be  made  by  the 
court  before  which  the  offender  was  convicted  ;  and 
the  making  of  such  an  order  is,  as  we  have  seen,  dis- 
cretionary. But,  if  the  court  refuses  to  make  an  order, 
the  title  in  law  of  the  owner  to  the  property  is  in  no 
way  affected  thereby  ;  and  he  may  proceed  to  enforce 
it  by  civil  action  or  summar}'^  proceedings  for  the 
recovery  of  the  property.     For  the  intention  of  the 
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Acts  dealing  with  restitution  was  not  to  alter  the  civil 
rights  of  the  parties,  but  to  give  to  the  owner,  when 
the  prosecution  has  resulted  in  a  conviction,  a  means 
for  the  recovery  of  his  property  by  order  of  the  court, 
which  will  save  him  from  the  necessity  of  further 
proceedings. 

No  appeal  lies  against  a  restitution  order  made  by 
a  court  of  Assize  ;  but  the  Court  of  Criminal  Appeal 
has  power  (p.  444)  to  annul  or  vary  such  an  order, 
incidentally  to  the  determination  of  an  appeal  before 
it  against  conviction  or  sentence.  An  order  made  by 
a  court  of  Quarter  Sessions  may  be  reviewed  by  the 
High  Court  on  certiorari. 

The  power  of  the  court  of  trial  to  order  restitution 
of  the  stolen  property  can,  as  we  have  said,  only  be 
exercised  in  case  of  a  conviction,  and  in  respect  of 
property  which  is  included  in  the  indictment.  But, 
by  the  Police  Property  Act,  1897,  in  all  cases  where 
property  has  come  into  the  possession  of  the  police 
in  connection  with  any  criminal  charge,  a  court  of 
summary  jurisdiction  may,  on  application  either  by 
an  officer  of  the  poHce  or  by  a  claimant  of  the 
property,  make  an  order  for  the  delivery  of  the 
property  to  the  person  appearing  to  the  court  to 
be  the  owner  thereof,  or,  if  the  owner  cannot  be 
ascertained,  make  such  order  with  respect  to  the 
property  as  to  the  court  may  seem  meet.  An  order  so 
made  does  not  affect  the  right  of  any  person  to  take 
legal  proceedings  against  any  person  in  possession 
of  property  delivered  under  such  an  order  ;  but  such 
proceedings  will  not  be  successful  unless  taken  within 
six  months  from  the  date  of  the  order. 

II.  Compensation. 

In  addition  to  its  powers  in  respect  of  the  restitution 
of  property,  the  court  has  also,  in  a  few  instances,  power 
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to  order  compensation  to  be  paid  to  an  injured  party. 
At  the  Common  Law,  no  such  power  existed  ;  and 
remedies  for  civil  injury  and  for  crime  could  not  be 
enforced  in  the  same  proceeding.  It  was,  however, 
the  common  practice  to  intimate  that,  on  learning  that 
a  person  injured  had  been  compensated  by  the  prisoner, 
the  court  might  be  willing  to  display  to  him  a  greater 
degree  of  leniency  in  awarding  punishment.  And, 
by  the  Forfeitiu-e  Act,  1870,  s.  4,  it  was  provided 
that  the  court,  on  the  application  of  any  person 
aggrieved,  might  condemn  any  offender  convicted  of 
felony,  in  addition  to  the  costs  of  the  prosecution,  to 
pay  a  sum  of  money  not  exceeding  £100  by  way  of 
compensation  for  any  loss  of  property  suffered  by  the 
applicant  through  the  said  felony.  This  compensation 
is  to  be  deemed  to  be  a  judgment  debt  due  from  the 
offender  ;  and  it  may  be  ordered  to  be  paid  out  of  any 
moneys  taken  from  him  on  his  arrest,  or  may  be 
enforced  in  the  same  way  as  a  judgment  debt  due  in  a 
civil  action.  The  cases  in  which  it  may  be  awarded 
are  not  limited  fo  larceny  and  kindred  offences,  but 
do  not  extend  to  offences  against  the  person. 

The  Larceny  Act  1861,  s.  108,  and  the  Malicious 
Damage  Act,  1861,  s.  66,  further  provide  that,  in  the 
case  of  a  summary  conviction  for  a  first  offence  against 
either  of  those  Acts,  the  Justices  may,  if  they  think 
fit,  discharge  the  offender  from  his  conviction  upon  his 
making  such  satisfaction  to  the  party  aggrieved,  for 
damages  and  costs,  as  they  may  direct.  And  under 
the  Probation  of  Offenders  Act,  1907,  s.  1  (3),  and  the 
Children  Act,  1908,  s.  99  (1),  power  is  given  to  order 
the  offender,  or  the  parent  or  guardian  of  the  child, 
as  the  case  may  be,  to  pay  damages  by  way  of  com- 
pensation for  injury  or  loss,  to  the  party  injured  by 
the  child's  offence. 

Lastly,  it  will  be  remembered  that  compensation 
may  be  paid  from  the  county  funds  to  persons   who 
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have  been  active  in  efEecting  an  arrest,  and  to  the 
famihes  of  persons  who  have  been  killed  in  such 
endeavour  (p.  274). 

III.  Costs. 

At  the  Common  Law,  the  Crown  neither  pays  nor 
receives  costs  ;  and  all  provisions  relating  thereto  rest 
upon  the  authority  of  statutes.     The  statute  which 
now  regulates  costs  in  criminal  matters  is  the  Costs  in 
Criminal  Cases  Act,  1908,  by  which  the  court  before 
which  any  indictable  offence  is  prosecuted  or  tried,  is 
empowered  to  allow  such  costs  of  the  prosecution  or 
defence  as  appear  reasonably  sufficient  to  compensate 
the  prosecutor  for  the  expenses  properly  incurred  by 
him  in  carrying  on  the  prosecution,  and  to  compensate 
any  persons  properly  attending  to  give  evidence  for 
the  prosecution  or  defence,  or  called  to  give  evidence 
at  the  instance  of  the  court,  for  the  expense,  trouble, 
or  loss  of  time  properly  inciu'red  in  or  incidental  to 
the  attendance  and  giving  of  evidence.     Such  costs 
may   be   allowed,   whether   the   case   terminate   in   a 
conviction  or  in  an  acquittal,  or  in  no  bill  being  found. 
Where  a  prisoner  has  been  granted  legal  aid  under  the 
Poor  Prisoners  Defence  Act,  1903  (pp.  349-350),  the 
costs  which  the  court  may  allow  include  the  fees  of 
solicitor  and  counsel  for  the  prisoner,  the  costs  of  a 
copy    of    the    depositions,    and    any    other    expenses 
properly  incurred  in  carrying  on  the  defence.     The 
same  power  to  allow  costs  is  given  to  a  court  of  sum- 
mary jurisdiction  where  an  indictable  offence  is  dealt 
with  summarily  under  the  Summary  Jurisdiction  Acts, 
and  to  a  Justice  or  Justices  who  conduct  the  prelimi- 
nary inquiry  in  the  case  of  an  indictable  offence.     The 
costs  are  payable  out  of  the  borough  fund  or  borough 
rate,  in  the  case  of  offences  committed  or  supposed  to 
have  been  committed  in  a  county  borough,   and  in 
other  cases  out  of  the  county  fund  of  the  administrative 
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county  in  which  the  offence  is  committed  or  supposed 
to  have  been  committed. 

By  the  Costs  in  Criminal  Cases  Act,  1908,  s.  6,  the 
coiirt  before  which  a  person  is  convicted  of  an  indict- 
able offence  may  also  order  such  person  to  pay  the 
whole  or  any  part  of  the  costs  of  the  prosecution  ;  and, 
in  certain  cases,  if  an  accused  person  is  acquitted,  the 
court  may  order  the  prosecutor  to  pay  the  whole  or 
any  part  of  the  costs  of  the  defence.  These  cases  are 
where  a  person  is  acquitted  on  an  indictment  or  infor- 
mation by  a  private  prosecutor  for  a  defamatory  libel, 
or  for  any  offence  under  the  Corrupt  Practices  Pre- 
vention Act,  1854,  or  for  the  offence  of  any  corrupt 
practice  within  the  meaning  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  or  for  an  offence  under 
the  Merchandise  Marks  Acts,  1887  to  1911,  or  on  an 
indictment  presented  to  a  grand  jury  under  the 
Vexatious  Indictments  Act,  1859,  in  a  case  where  the 
person  acquitted  has  not  been  committed  to  or  detained 
in  custody,  or  bound  by  recognisance  to  answer  the 
indictment.  If  a  charge  of  any  indictable  offence,  not 
dealt  with  summarily,  is  dismissed  by  the  examining 
Justices,  they  may,  if  they  think  the  charge  was  not 
made  in  good  faith,  order  the  prosecutor  to  pay  the 
whole  or  any  part  of  the  costs  of  the  defence.  In  cases 
of  offences  summarily  triable,  the  Justices  have  power, 
at  their  discretion,  to  order  the  payment  of  reasonable 
costs  by  the  offender  to  the  prosecutor  or  complainant, 
or  vice  versd,  under  the  Summary  Jurisdiction  Act,  1848. 

NOTE  ON  AUTHORITIES. 

[The  subject  of  restitution  is  fully  dealt  with  in 
Attenborough,  "  The  Recovery  of  Stolen  Goods  "  ; 
and  the  student  may  also  refer  to 

Archbold,  "  Criminal  Pleadiyig  "  (25th  edition),  pp.  282-287. 
The  history  of  the  law  is  stated  in  : 

Bentley  v.  Vilmonl  (1887)  12  App.  Ca.  471 ;  67  L.  J.  Q.  B.  18. 
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As  to  the  position  of  agents  and  factors,  see 

HeWy  V.  Matthews  [1895]  A.  C.  471  ;  64  L.  J.  Q.  B.  465, 
Payne  v.  Wilson  [1895]  1  Q.  B.  653,  and  2  Q.  B.  537  ;  64  L.  J. 

Q.  B.  328. 
Kirklmm  v.  Gill  [1897]  1  Q.  B.  201  ;   66  L.  J.  Q.  B.  169. 
Farquharson  v.  A'm^  [1902]  A.  C.  325  ;   71  L.  J.  K.  B.  mi. 
Oppenheimer  v.  Frazer  [1907]  2  iT.  B.  50  ;   76  L.  J.  K.  B.  806. 
Weiner  v.  Harris  [1910]  1  K.  B.  285  ;   79  L.  J.  K.  B.  342. 

As  to  paivnbrokers,  see 

Leicester  and  Company  v.  Cherryman  [1907]  2  K.  B.  101 ;  76  L.  J. 
K.  B.  678. 

As  to  restitution  generally,  see 

Moss  V.  Hancock  [1899]  2  ^.  J5.  Ill  ;  68  L.  J.  Q.  B.  657. 
/?.  V.  Walker  (1901)  65  ./.  P.  729. 
R.  V.  (?eor(7e  (1901)  65  J.  P.  729. 

.^■s  /o  compensation,  see 

Archhold,  "  Criminal  Pleading  "  (25<A  edition),  pp.  276-281. 
As  to  costs,  see 

Archhold,  "  Criminal  Pleading  "  (25<A  edition),  pp.  257—276.] 
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CHAPTER   XXXI. 

13.    APPEAL   IN   CRrMESTAL   CASES. 


I.  The  Right  op  Appeal. 

At  the  Common  Law,  no  right  of  appeal  existed  in 
criminal  cases,  except  in  respect  of  some  error  of  law 
apparent  upon  the  face  of  the  record,  in  which  case  a 
judgment  might  be  reversed  by  turit  oj  error  in  the 
High  Court,  or  by  motion  in  the  High  Coiu*t  for  a 
new  trial,  where  a  jury  had  convicted  a  prisoner  when 
the  evidence  did  not  justify  them  in  doing  so. 

It  accordingly  became  the  practice  of  the  judges  to 
hold  meetings  from  time  to  time  for  the  purpose  of 
discussing  difficult  questions  arising  in  the  course  of 
criminal  trials.  By  the  Crown  Cases  Act,  1848,  these 
informal  meetings  were  regularised  by  the  institution 
of  the  Court  for  Crown  Cases  Reserved,  which  had 
power  to  determine  points  of  law  reserved  for  its  con- 
sideration by  the  judge  of  the  court  of  trial.  It  was, 
however,  in  the  discretion  of  the  judge  whether  he 
should  reserve  such  a  point  or  not. 

By  the  Criminal  Appeal  Act,  1907,  writs  of  error  and 
motions  for  new  trial  were  abolished  (s.  20  (1)) ;  and  all 
jurisdiction  and  authority  under  the  Crown  Cases  Act, 
1848,  in  relation  to  questions  of  law  arising  in  criminal 
trials  was  vested  in  the  Court  of  Criminal  Appeal 
(s.  20  (4)).  The  procedure  under  the  Crown  Cases  Act, 
1848,  still  remains  in  force,  but  as  has  been  remarked 
above  (p.  220),  proceedings  to  set  aside  or  vary 
ft    judgment    or    conviction  in    a    criminal    case    are 
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now  practically  always  conducted  by  the  machinery 
provided  by  the  Criminal  Appeal  Act,  1907. 

To  the  Court  of  Criminal  Appeal  any  person  con- 
victed on  indictment  may  appeal  : — 

(i)  without  leave  from  any  one,  against  his  conviction 
on  any  ground  of  appeal  which  involves  a  question  of 
law  alone  ; 

(ii)  with  the  leave  of  the  Court  of  Criminal  Appeal  or 
upon  the  certificate  of  the  judge  who  tried  him,  that  it  is  a 
fit  case  for  appeal,  against  his  conviction  on  any  ground 
of  appeal  which  involves  a  question  of  fact  alone,  or  a 
mixed  question  of  law  and  fact,  or  on  any  other  ground 
which  appears  to  the  court  to  be  a  sufficient  ground  of 
appeal  ;  and 

(iii)  ivith  the  leave  of  the  Court  of  Criminal  Appeal, 
against  the  sentence  passed  on  his  conviction,  unless 
the  sentence  is  one  fixed  by  law. 

The  word  '  conviction  '  includes  a  conviction  after 
a  plea  of  guilty  by  the  defendant,  as  well  as  upon  the 
verdict  of  a  jury.  An  appeal  lies  against  a  conviction 
upon  a  criminal  information  (except  an  information  for 
smuggling  filed  by  the  Attorney-General  in  the  King's 
Bench  Division),  or  a  coroner's  inquisition.  The  word 
'  sentence  '  includes  any  order  of  the  court  made  on 
conviction  with  reference  to  the  person  convicted  or 
his  wife  or  children,  and  any  recommendation  of  the 
court  as  to  the  making  of  an  expulsion  order  in  the 
case  of  a  person  convicted.  And  an  appeal  lies  against 
the  sentence  passed  upon  an  incorrigible  rogue  at 
Quarter  Sessions,  though  not  against  his  conviction, 
since  that  was  by  the  court  of  summary  jurisdiction. 
It  lies  on  the  part  of  a  parent  or  guardian  against  an 
order  under  section  99  of  the  Children  Act,  1908,  for 
the  payment  of  a  fine  in  respect  of  an  ofEence  committed 
by  a  child  or  young  person.  It  lies  against  a  sentence 
of  detention  in  a  Borstal  Institution  passed  by  a  Court 
of  Quarter  Sessions  on  reference  to  it  by  a  court  of 
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summary  jurisdiction  under  the  Criminal  Justice  Ad- 
ministration Act,  1914  (pp.  423-424).  And  it  lies 
against  a  sentence  of  preventive  detention,  without 
the  leave  of  the  court. 

But  no  appeal  lies  under  the  Act  from  the  finding  of 
a  jury  that  a  defendant  is  insane  and  unable  to  plead, 
or  from  that  part  of  a  special  verdict  under  the  Trial 
of  Lunatics  Act,  1883,  which  finds  the  defendant  to 
have  been  insane  at  the  time  of  the  commission  of  the 
act  charged  against  him,  or  from  an  order  for  the 
restitution  of  stolen  property,  or  from  a  conviction  for 
non-repair  or  obstruction  of  a  highway,  bridge,  or 
river  (this  being  regarded  as  a  civil  matter),  or  from 
the  commutation  by  the  Home  Secretary  of  the  sen- 
tence passed  in  the  court  below,  or  from  the  conviction 
of  a  peer  or  peeress  of  any  offence  not  lawfully  triable 
by  a  com't  of  Assize  {i.e.,  from  convictions  in  the  High 
Court  of  Parliament). 

And  it  will  be  noticed,  that  the  Act  confers  no  right 
of  appeal  upon  the  Crown  or  a  private  prosecutor. 

II.  Procedure  on  Appeal. 

The  procedure  under  the  Act  is  governed  by  sections 
7-18  of  the  Act,  and  Rules  made  thereunder.  In 
accordance  therewith,  a  person  convicted  who  desires 
to  appeal,  or  to  obtain  the  leave  of  the  Court  of  Criminal 
Appeal  to  do  so,  must  give  notice,  or  make  his  appli- 
cation, within  ten  days  of  the  date  of  conviction,  unless 
such  time  be  extended  by  the  Court  of  Criminal  Appeal  ; 
and  there  is  no  power  to  extend  the  time  for  appeal  in 
the  cases  of  a  conviction  involving  sentence  of  deatli 
(s.  7).  The  notice  of  appeal,  or  the  application  for 
leave  to  appeal,  must  be  signed  by  the  appellant, 
except  in  certain  cases,  when  it  may  be  signed  by  his 
solicitor  or  other  person  authorised  in  that  behalf. 
It  must  be  addressed  to  tlio  Registrar  of  the  Court  of 
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Criminal  Appeal,  whose  duty  it  then  becomes  (s.  15)  to 
take  all  necessary  steps  for  obtaining  the  hearing  of 
the  appeal,  or  of  the  application  for  leave  to  appeal,  as 
the  case  may  be.  In  this  purpose,  he  obtains  and  lays 
before  the  court  in  proper  form  all  documents,  exhibits, 
and  other  things  relating  to  the  proceedings  in  the 
court  of  trial,  which  appear  necessary  for  the  proper 
determination  of  the  appeal  or  application.  These 
will  include  (s.  8)  the  notes  of  the  trial  made  by  the 
judge  or  chairman  of  the  court  which  tried  the  case, 
together  with  a  report  from  such  judge  or  chairman 
giving  his  opinion  upon  the  case,  or  upon  any  point 
arising  therein.  They  will  also  include  (s.  16),  when  the 
Registrar  considers  it  necessary,  a  transcript  of  the 
shorthand  notes  of  the  proceedings  at  the  trial.  This 
will  always  be  provided  in  cases  where  leave  to  appeal 
is  not  necessary,  or  the  application  for  leave  to  appeal 
is  granted. 

In  addition  to  applying  for  leave  to  appeal,  where 
such  leave  is  necessary,  an  appellant  may  in  any  case 
apply  for  legal  aid  to  be  assigned  to  him,  for  permission 
to  be  present  at  the  hearing  of  the  appeal  (in  cases 
where  he  is  not  entitled  to  be  present  as  of  right),  and 
for  his  admission  to  bail.  All  these  applications  are, 
in  the  first  instance,  dealt  with  by  a  single  Judge  of  the 
court  ;  but,  if  his  decision  be  adverse,  the  appellant 
is  entitled  to  have  the  application  determined  by  a 
duly  constituted  court. 

Leave  to  appeal  will  be  given  in  all  cases  where  a 
prima  facie  case  for  further  inquiry  is  made  out.  But, 
unless  in  exceptional  circumstances,  leave  to  appeal 
against  a  conviction  will  not  be  given  to  a  prisoner  w^ho 
pleaded  guilty  in  the  court  below. 

Legal  aid  will  be  assigned  in  any  case  in  which  it 
appears  desirable  in  the  interests  of  justice,  and  the 
appellant  has  not  sufficient  means  to  enable  him  to 
obtain   such    aid.     It    may    consist    of   solicitor   and 
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counsel,  or  of  counsel  only.  But  usually  counsel  only 
are  assigned  ;  and,  in  appeals  against  sentence  only, 
legal  aid  is  seldom  granted  (s.  10). 

An  appellant  is  entitled  to  be  present  at  the  hearing 
of  his  appeal,  if  he  so  desires,  except  when  the  appeal 
is  on  some  ground  involving  a  question  of  law  alone, 
in  which  case  he  must  obtain  leave  to  be  present  (s.  11). 

An  appellant  may,  if  the  court  thinks  fit,  be  admitted 
to  bail  pending  the  determination  of  his  appeal  (s.  14  (2)). 

An  application  may  also  be  made  by  the  appellant  for 
leave  to  call  evidence  other  than  that  which  was  adduced 
at  the  court  of  trial.     This  application  will,  in  the  event 
of  the  case  coming  before  the  full  court,  be  decided  by 
that  court,  which  has  power,  if  it  thinks  fit  (s.  9),  to 
order  any  witnesses  who  would  have  been  compellable 
witnesses  at  the  trial,  to  attend  and  be  examined  before 
the  court,  whether  they  were  or  were  not  called  at  the 
trial,  or  to  order  the  examination  of  such  witnesses  to 
be  conducted,  in  manner  provided  by  the  Rules,  before 
any  Judge  or  officer  of  the  court,  or  any  Justice  of  the 
Peace  or  other  person  appointed  by  the  court  for  the 
purpose,  and  to  allow  the  admission  of  any  depositions 
so  taken  as  evidence  before  the  court.     The  court  may 
also,  if  it  thinks  fit,  receive  the  evidence,  if  tendered, 
of  any  witness  (including  the  appellant)  who  is  a  com- 
petent but  not  compellable  witness,   and,   on  appli- 
cation by  the  appellant,  of  the  husband  or  wife  of  the 
appellant,  in  cases  where  the  evidence  of  the  husband 
or  wife  could  not  have  been  given  at  the  trial,  except 
on  such  an  application  (pp.  362-364).     The  court  may 
further,  where  the  appeal  involves  prolonged  examina- 
tion of  documents  or  accounts,  or  any  scientific   or 
local  investigation,  refer  tlie  matter  to  a  special  com- 
missioner appointed  for  the  purpose,  and  act  upon  his 
report.     And  any  person  with  special  expert  knowledge 
may  be  appointed  to  act  as  assessor  for  the  assistance 
of  the  court. 
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The  court  will  not,  as  a  general  rule,  allow  witnesses 
who  could  have  been  called  at  the  trial  to  be  called  on 
appeal.  If  the  defendant  does  not  give  evidence  at 
the  trial,  the  court  will  not,  as  a  rule,  allow  him  to  be 
called  on  appeal.  The  court  will  not  give  leave  to  call 
fresh  evidence,  if  it  is  of  opinion  that  the  fresh  evidence 
proposed  to  be  given  would  not,  if  it  had  been  given  at 
the  trial,  have  affected  the  verdict. 

When  these  preliminary  matters  have  been  deter- 
mined, the  appeal  comes  on  for  hearing  before  the 
court,  provided  that  leave  has  been  granted  in  cases 
where  it  is  necessary.  The  court,  as  we  have  already 
seen  (p.  227),  is  duly  constituted  when  a  minimum 
number  of  three  Judges  sit.  It  is  the  duty  of  the 
Director  of  Public  Prosecutions  (s.  12)  to  appear  by 
counsel  on  behalf  of  the  Crown  on  every  appeal,  except 
so  far  as  the  solicitor  of  a  Government  department  or 
a  private  prosecutor,  in  the  case  of  a  private  prose- 
cution, undertakes  the  defence  of  the  appeal.  The 
appellant  is  also  usually  represented  by  counsel,  pro- 
vided either  by  himself  or  by  the  court,  though  he  may, 
if  he  prefers,  conduct  his  appeal  in  person.  Even 
where  no  application  has  been  made,  the  court  will 
assign  counsel  to  an  appellant  in  a  case  which  appears 
to  it  to  be  proper,  as  to  which  the  Registrar  of  the 
court  reports  to  the  court.  It  is,  however,  provided 
(s.  15  (2))  that,  where  it  appears  to  the  Registrar  that 
any  notice  of  appeal  against  conviction,  purporting  to 
be  on  a  ground  of  appeal  which  involves  a  question  of 
law  alone,  does  not  show  any  substantial  ground  of 
appeal,  the  Registrar  may  refer  the  appeal  to  the  court, 
for  summary  determination,  and,  where  the  case  is  so 
referred,  the  court  may,  if  it  considers  that  the  appeal 
is  frivolous  or  vexatious,  and  can  be  determined  with- 
out adjourning  it  for  a  full  hearing,  dismiss  the  appeal 
summarily,  without  calling  on  any  persons  to  attend 
the  hearing,  or  to  appear  for  the  Crown  thereon. 
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In  the  ordinary  course,  however,  the  court  will 
proceed  to  the  hearing  of  the  appeal.  The  court  is 
first  addressed  by  or  on  behaK  of  the  appellant  ;  and, 
in  the  few  cases  in  which  permission  is  granted, 
witnesses  are  called  who  are  subjected  to  examination, 
cross-examination,  and  re-examination,  as  in  the  case 
of  an  ordinary  trial  (pp.  352-359).  If  the  court  is 
then  of  opinion  that  the  arguments  advanced  on  be- 
half of  the  appellant  call  for  some  answer,  it  will  call 
upon  the  counsel  for  the  Crown. 

The  court  will  then  give  judgment  ;  but,  in  a  case 
of  difficulty,  it  may  reserve  its  judgment  for  the  purpose 
of  reducing  it  to  writing,  or  otherwise  considering  the 
matter  further,  delivering  judgment  in  this  case  at  a 
subsequent  sitting  ;  or  it  may  direct  that  the  case  be 
further  argued  before  a  larger  court. 

III.  Determination  of  Appeals. 

On  an  appeal  against  conviction,  the  court  must 
allow  the  appeal,  if  it  thinks  that  the  verdict  of  the 
jury  should  be  set  aside  on  the  ground  that  it  is 
unreasonable,  or  cannot  be  supported  having  regard 
to  the  evidence,  or  that  the  judgment  of  the  court 
before  which  the  appellant  was  convicted  should  be 
set  aside  on  the  ground  of  a  wrong  decision  of  any 
question  of  law,  or  that  on  any  ground  there  was  a 
miscarriage  of  justice  ;  and,  in  any  other  case,  it  must 
dismiss  the  appeal.  But  the  court  may,  notwithstand- 
ing that  it  is  of  opinion  that  the  point  raised  in  the 
appeal  might  be  decided  in  favour  of  the  appellant, 
dismiss  the  appeal,  if  it  considers  that  no  substantial 
miscarriage  of  justice  has  actually  occurred  (s.  4  (1)). 

The  Court  of  Criminal  Appeal  is  empowered,  if  it 
does  not  dismiss  the  appeal  : — 

(i)  to  quash  the  conviction,  directing  a  judgment 
and  verdict  of  acquittal  to  be  entered  (s.  4  (2))  ; 
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(ii)  to  affirm  the  sentence  passed,  or  substitute 
another  sentence,  in  cases  where  an  appellant,  though 
not  joroperly  convicted  on  one  count  of  an  indictment, 
has  been  properly  convicted  on  some  other  count 
(s.  5  (1))  ; 

(iii)  where  an  appellant  has  been  convicted  of  an 
offence,  and  the  jury  could,  on  the  indictment,  have 
found  him  guilty  of  some  other  offence,  and  it  appears 
to  the  court  that  the  jury,  on  their  finding,  must  have 
been  satisfied  of  facts  which  proved  him  guilty  of  that 
other  offence,  to  substitute  a  verdict  of  guilty  of  that 
other  offence  for  the  verdict  of  the  jury,  and  pass 
sentence  accordingly,  though  not  a  sentence  of  greater 
severity  (s.  5  (2))  ; 

(iv)  where  a  jury  have  found  a  special  verdict,  to 
order  such  conclusion  to  be  recorded  as  appears  to 
the  court  to  be  in  law  required  by  the  verdict,  instead 
of  that  arrived  at  by  the  court  before  which  the 
appellant  was  convicted,  and  to  pass  sentence 
accordingly  (s.  5  (3))  ; 

(v)  where  it  appears  to  the  court  that,  although 
the  appellant  was  guilty  of  the  act  or  omission  charged 
against  him,  he  was  insane,  so  as  not  to  be  responsible 
according  to  law,  to  quash  the  sentence,  and  order  the 
appellant  to  be  kept  in  custody  as  a  criminal  lunatic, 
under  the  Trial  of  Lunatics  Act,  1883  (s.  5  (4)). 

And,  further,  although  the  court  has  no  power  to 
order  a  new  trial,  yet,  where  it  decides  that  the  trial  of 
an  appellant  has  been  a  nullity,  it  may  order  that  he 
be  re -tried  upon  the  indictment  in  question  ;  this  being 
an  order  which  could  have  been  made  by  the  Court 
of  Crown  Cases  Reserved  or  a  court  of  error  by  means 
of  the  writ  of  venire  de  novo.  The  exact  nature  of 
the  powers  of  the  court  in  this  respect  was  elaborately 
argued,  and  finally  decided,  in  the  case  of  Crane  v. 
Director  of  Public  Prosecutions  [1921]  2  A.  C.  299. 

On  an  appeal  against  sentence,  the  court  will,  if  it 
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thinks  that  a  different  sentence  should  have  been 
passed,  quash  the  sentence  passed  at  the  trial,  and 
pass  such  other  sentence  warranted  in  law  (whether 
more  or  less  severe)  in  substitution  therefor,  as  it 
thinks  ought  to  have  been  passed,  and,  in  any  other 
case,  will  dismiss  the  appeal  (s.  4  (3)).  It  is,  however, 
provided  (s.  9),  that  in  no  case  shall  any  sentence  be 
increased,  by  reason  of,  or  in  consideration  of,  any 
evidence  that  was  not  given  at  the  trial. 

The  court  further  has  power  to  make  any  order 
which  the  court  of  trial  might  have  made  with  reference 
to  the  person  convicted,  or  his  wife  or  children,  and  to 
make  a  recommendation  to  the  Home  Secretary  for 
the  expulsion  of  an  alien  (s.  21). 

Finally,  although  an  appeal  does  not  He  against  a 
restitution  order  (p.  431),  the  court  may  annul  or  vary 
any  such  order  which  has  been  made,  although  the 
conviction  is  not  quashed  (s.  6  (2)). 

For  the  purpose  of  enabling  effect  to  be  given  to 
any  decision  at  which  the  court  may  arrive,  and  of 
preserving  to  the  prisoner  his  rights  under  the  Act, 
it  is  provided  (s.  7  (2))  that,  in  the  case  of  a  conviction 
involving  sentence  of  death  or  corporal  punishment, 
(a)  the  sentence  shall  not  in  any  case  be  executed 
until  after  the  expiration  of  the  time  within  which 
notice  of  appeal,  or  of  an  application  for  leave  to  appeal, 
may  be  given,  and  (6)  if  notice  is  so  given,  the  appeal 
or  application  shall  be  heard  with  as  much  expedition 
as  practicable,  and  the  sentence  shall  not  be  executed 
until  after  the  determination  of  the  appeal,  or,  in 
cases  where  an  application  for  leave  to  appeal  is  finally 
refused,  of  the  application.  Similarly,  by  section  6(1), 
the  operation  of  a  restitution  order  and  of  the  provisions 
of  section  24  (1)  of  the  Sale  of  Goods  Act,  1893,  as 
to  the  revesting  of  the  property  of  stolen  goods  on 
conviction  (pp.  42()-431)  is  (unless  the  court  of  trial 
directs  to  the  contrary  in  a  case  where  the  title  to 
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the  property  is  not  in  dispute)  to  be  suspended  (a)  in 
any  case,  until  the  expiration  of  ten  days  after  the 
date  of  the  conviction,  and  (6)  in  cases  where  notice 
of  appeal  or  leave  to  appeal  is  given,  within  ten  days 
after  the  date  of  conviction,  until  the  determination 
of  the  appeal.  If  the  conviction  is  quashed,  the 
restitution  order  and  provisions  as  to  the  revesting  of 
the  property  will  not  take  effect. 

An  appellant  may  be  admitted  to  bail  by  the  court 
of  trial  or,  as  we  have  seen  (p.  440),  by  the  court  or  a 
judge  thereof,  in  their  discretion.  Where  he  is  not 
admitted  to  bail,  he  receives  special  treatment  in 
accordance  with  the  Prison  Rules  (s.  14  (1)). 

The  time  during  which  an  appellant,  pending  the 
determination  of  his  appeal,  is  on  bail  or  receiving 
such  special  treatment  in  prison,  does  not  count  as 
part  of  any  term  of  imprisonment  or  penal  servitude 
which  may  have  been  inflicted  upon  him  ;  and  any 
sentence,  whether  it  be  that  of  the  court  of  trial  or 
a  sentence  imposed  by  the  Court  of  Criminal  Appeal, 
is  deemed  to  commence  from  the  date  of  which  the 
appeal  is  determined,  unless  the  Court  of  Criminal 
Appeal  otherwise  directs  (s.  14  (3)).  In  general,  the 
court  will  not  give  any  such  contrary  direction  ;  but, 
in  some  cases,  where  leave  to  appeal  has  been  given, 
or  the  sentence  is  one  of  imprisonment  without  hard 
labour  in  the  first  or  second  division,  it  will  do  so. 

Lastly,  it  must  be  observed,  that  the  Act  specifically 
provides  (s.  19)  that  nothing  therein  shall  affect  the 
prerogative  of  mercy  ;  but  that  the  Secretary  of  State, 
on  the  consideration  of  any  petition  for  the  exercise 
of  His  Majesty's  mercy,  having  reference  to  the 
conviction  of  a  person  or  indictment,  or  to  the  sentence 
(other  than  sentence  of  death)  passed  upon  a  person 
so  convicted,  may,  if  he  thinks  fit,  at  any  time  either  : — 

(a)  refer  the  whole  case  to  the  Court  of  Criminal 
Appeal,  as   in   the    case   of  an   appeal    by  a  person 
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convicted,  in  which  case  the  petitioner  whose  case  is 
so  dealt  with  is  for  all  purposes  of  the  Act  deemed  to 
be  a  person  who  has  obtained  the  leave  of  the  court 
to  appeal,  and  the  court  will  proceed  to  deal  with 
the  case  accordingly ;  or 

(6)  if  he  desires  the  assistance  of  the  Court  of 
Criminal  Appeal  on  any  point  arising  in  the  case,  with 
a  view  to  the  determination  of  the  petition,  refer  that 
point  to  the  court  for  its  opinion  thereon,  in  which 
case  the  court  considers  the  point  so  referred,  and 
furnishes  the  Secretary  of  State  with  its  opinion 
thereon  accordingly. 

IV.  Principles  op  Determination. 

We  have  now  to  consider  the  general  principles  by 
which  the  court,  in  the  exercise  of  its  powers  under 
the  Act,  has  been  guided  in  determining  appeals  which 
are  brought  before  it. 

Appeals,  as  we  have  seen,  maj^  involve  questions 
of  law,  or  of  fact,  or  of  mixed  law  and  fact.  Questions 
of  law  arise  when  it  is  alleged  that  there  is  a  defect 
in  the  indictment  ;  or  that  evidence  lias  been  wrong- 
fully admitted  or  excluded  ;  or  that  the  judge  has 
misdirected  the  jury  upon  a  point  of  law  ;  or  that 
there  was  no  corroboration,  where  such  is  necessary  ; 
or  that  the  judge  has  wrongfully  refused  or  omitted 
to  withdraw  a  case  from  the  consideration  of  the  jury 
by  reason  of  there  being  no  evidence  in  support  of 
the  charge  ;  or  that  the  judge's  construction  of  the 
verdict  has  been  wrong  in  law.  Questions  of  fact 
arise  where  it  is  alleged  that  there  has  been  a  mis- 
carriage of  justice  by  reason  of  the  judge  having 
misdirected  the  jury  in  regard  to  the  evidence  ;  or 
because  the  verdict  of  the  jury  was  unreasonable  and 
against  the  weight  of  the  evidence  :  or  because  of 
some    irregularity    occurring    during    the    trial.     In 
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certain  cases,  there  may  be  some  doubt  whether  the 
question  involved  is  really  one  of  law  or  of  fact ;  and 
such  cases  may  presumably  be  regarded  as  falling  under 
the  heading  of  questions  of  mixed  law  and  fact. 

The  proper  construction  to  be  placed  on  section  4(1) 
of  the  Criminal  Appeal  Act,  1907,  was  clearly  stated 
by  the  court  in  the  case  of  R.  v.  Cohen  and  Bateman 
(1909)  73  J.  P.  352  ;  2  Cr.  App.  R.  197,  in  the  following 
words  : — "  Taking  section  4  with  its  proviso,  the  effect 
is,  that  if  there  is  a  wrong  decision  of  any  question 
of  law,  the  appellant  has  the  right  to  have  his  appeal 
allowed,  unless  the  case  can  be  brought  within  the 
proviso.  In  that  case  the  Crown  have  to  show  that, 
on  a  right  direction,  the  jury  must  have  come  to 
the  same  conclusion.  A  mistake  of  the  judge  as  to 
fact,  or  an  omission  to  refer  to  some  point  in  favour 
of  the  prisoner,  is  not,  however,  a  wrong  decision 
of  a  point  of  law,  but  merely  comes  within  the  very 
wide  words  '  any  other  ground,'  so  that  the  appeal 
should  be  allowed  according  as  there  is  or  is  not  a 
'  miscarriage  of  justice.'  There  is  such  a  mis- 
carriage of  justice,  not  only  when  the  court  comes 
to  the  conclusion  that  the  verdict  of  guilty  was 
wrong,  but  also  when  it  is  of  opinion  that  the  mistake 
of  fact  or  omission  on  the  part  of  the  judge  may 
reasonably  be  considered  to  have  brought  about 
that  verdict,  and,  when,  on  the  whole  facts  and  with 
a  correct  direction,  the  jury  might  fairly  and 
reasonably  have  found  the  appellant  not  guilty. 
Then  there  has  been  not  only  a  miscarriage  of  justice 
but  a  substantial  one,  because  the  appellant  has 
lost  the  chance  which  was  fairly  open  to  him  of 
being  acquitted ;  and  therefore,  as  there  is  no  power 
of  this  court  to  grant  a  new  trial,  the  conviction 
has  to  be  quashed.  If,  however,  the  court  in  such 
a  case  comes  to  the  conclusion  that,  on  the  whole 
of  the  facts  and  with  a  correct  direction,  the  only 
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' '  reasonable  and  proper  verdict  would  be  one  of  guilty, 
"  there  is  no  substantial  miscarriage  of  justice,  or  at 
"  all  events  no  substantial  miscarriage  of  justice  within 
"  the  meaning  of  the  proviso,  notwithstanding  that  the 
"  verdict  actually  given  by  the  jury  may  have  been 
"  due  to  some  extent  to  such  an  error  of  the  judge, 
"  not  being  a  wrong  decision  of  a  point  of  law." 

We  wiU  now  consider  in  more  detail  how  these 
principles  have  been  applied  in  deciding  the  various 
questions  of  law  and  fact  which  may  arise  on  appeals. 

First,  then,  as  to  questions  of  law  : — 

1.  Defects  in  the  indictment. — Appeals  on  this  ground 
have  never  been  encouraged  by  the  court,  unless  in 
cases  of  defects  of  substance.  Where  an  indictment  has 
been  found  to  be  defective,  the  court  has  generally 
availed  itself  of  the  proviso  to  section  4  (1)  of  the  Act, 
which  enables  it  to  dismiss  an  appeal  where  it  is  satisfied 
that  no  substantial  miscarriage  of  justice  has  actually 
occurred,  or  has,  under  section  5,  substituted  a  verdict 
of  guilty  of  some  other  offence.  If,  however,  the 
court  considers  that  the  appellant  may  have  been 
seriously  embarrassed  at  his  trial  by  reason  of  the 
defect,  it  will  quash  the  conviction.  It  seems  that, 
since  the  passing  of  the  Indictments  Act,  1915,  appeals 
on  this  ground  will  be  of  very  rare  occurrence. 

2.  Wrongful  admission  or  exclusion  of  evidence. — 
Where  evidence  on  behalf  of  the  prosecution  has  been 
wrongfully  admitted,  the  court  will  quash  the  con- 
viction, unless  it  is  satisfied  that  the  evidence  so 
admitted  could  not  reasonably  have  affected  the 
minds  of  the  jury  in  arriving  at  their  verdict.  In 
considering  tliis  question,  the  court  will  be  guided  by 
the  nature  and  importance  of  tlie  evidence  admitted, 
and  by  the  direction  given  to  the  jury  in  the  summing- 
up.  If  it  appears  clear  to  the  court  that  the  jury 
may  have  been  influenced  by  the  inadmissible  evidence, 
the  conviction  will  be  quashed. 
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Similarly,  where  evidence  on  behalf  of  the  accused 
has  been  wrongfully  excluded,  the  conviction  will 
be  quashed,  unless  the  court  is  satisfied  that,  even 
if  the  evidence  had  been  admitted,  the  verdict  of 
the  jury  could  not  reasonably  have  been  affected 
thereby. 

3.  Misdirection  on  a  point  of  law. — In  this  case  also, 
the  conviction  will  be  quashed,  unless  the  court  is 
satisfied  that,  upon  a  right  direction,  the  jury  would 
have  returned  the  same  verdict.  Where  a  difficult 
question  of  law  is  involved  in  a  case,  or  one  upon 
which  it  was  essential  that  a  jury  should  be  properly 
directed,  in  order  to  enable  them  to  act  upon  correct 
principles  in  determining  their  verdict,  a  mere  omission 
by  the  judge  to  direct  the  jury  on  the  question  of  law 
may  be  a  ground  for  quashing  the  conviction. 

4.  Absence  of  corroboration. — In  certain  cases,  as 
we  have  seen  (p.  387),  corroboration  is  essential  to 
conviction  ;  and,  where  there  is  no  such  corroboration, 
a  conviction  will  be  quashed.  And,  in  other  cases, 
such  as  sexual  offences  or  where  the  testimony  of  an 
accompUce  is  concerned,  unless  the  judge  has  warned 
the  jury  of  the  danger  of  convicting  upon  such  uncor- 
roborated evidence,  the  conviction  will  be  quashed ; 
though,  in  this  case,  it  would  seem  to  be  rather  on  the 
ground  that  the  verdict  is  unreasonable,  than  on  a 
point  of  law  involved. 

5.  No  case  to  go  to  the  jury. — In  this  ground  of 
appeal  the  question  of  law  involved,  i.e.,  whether  on 
the  facts  proved  there  was  any  evidence  of  the 
commission  of  the  offence  charged,  will  generally  also 
involve  the  question  of  fact  which  consists  in  ascer- 
taining what  the  facts  proved  actually  amount  to. 

Where,  at  the  close  of  the  case  for  the  prosecution, 
it  is  submitted  on  behalf  of  the  prisoner  that  there 
is  no  case  to  go  to  the  jury,  and  the  submission  is 
overruled  by  the  judge,  the  court  will,  if  it  considers 
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that  the  judge's  decision  was  wrong,  quash  the  con- 
viction, unless  evidence  has  been  subsequently  given 
for  the  defence,  in  the  course  of  which,  whether  on 
cross-examination  or  otherwise,  such  evidence  as  was 
previously  lacking  is  supphed.  In  such  a  case,  the 
evidence  will  be  considered  as  a  whole,  and  the 
conviction  will  not  be  quashed  on  the  ground  that, 
at  the  close  of  the  case  for  the  prosecution,  there  was 
no  case  to  go  to  the  jury.  But  whether  a  submission 
has  been  made  or  not,  if  in  the  whole  of  the  evidence 
there  is  no  proof  of  the  ofEence  charged,  the  conviction 
will  be  quashed. 

6.  Misconstruction  of  verdict. — When  the  verdict  of 
the  jury  is  ambiguous,  or  a  special  form  of  verdict, 
the  interpretation  thereof  by  the  judge  may  involve 
a  question  of  law  ;  and,  if  the  judge  has  wrongly 
interpreted  the  effect  in  law  of  such  a  verdict,  the 
conviction  will  be  quashed. 

Where,  however,  the  question  is  not  as  to  the  legal 
effect  of  a  verdict,  but  as  to  the  intention  of  the  jury 
when  announcing  their  verdict,  the  question  involved 
is  one  of  fact,  to  be  determined  by  a  reference  to  all 
the  surrounding  circumstances. 

Second,  as  to  questions  of  fact : — 

1.  Misdirection  as  to  the  evidence. — The  court  will 
not  quash  a  conviction  on  this  ground,  unless  the 
appellant  establishes  to  its  satisfaction  that  the 
misdirection  was  of  such  a  nature  that,  in  all  the 
circumstances  of  the  case,  the  jury  would  have  returned 
a  different  verdict,  had  there  been  no  such  misdirection. 
It  is  the  duty  of  the  judge  to  put  to  the  jury,  in  his 
summing-up,  the  defence  which  the  prisoner  sets  up  at 
the  trial  ;  and,  where  he  wholly  omits  to  do  so,  the 
court  will  in  most  cases  quash  the  conviction.  The 
amount  of  the  direction  which  a  judge  should  give  to 
the  jurors  regarding  the  facts  of  a  case,  which  they 
have  already  heard  proved  in  evidence,  will,  however, 
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differ  in  various  circumstances.  In  a  case  of  difficulty 
or  complexity,  the  review  of  the  evidence  should 
necessarily  be  more  elaborate  than  in  a  case  where 
the  issues  are  simple.  And  a  conviction  will  not  be 
quashed  where  the  judge  has  referred  to  the  sub- 
stantial points  of  defence  raised  by  the  prisoner,  even 
though  he  may  not  have  alluded  to  every  matter 
which  has  been  urged  on  his  behalf.  It  is  especially 
necessary  that  the  defence  should  be  fairly  put  to  the 
jury  in  cases  where  the  accused  is  not  represented  by 
counsel. 

2.  Verdict  against  the  weight  of  the  evidence. — The 
court  will  seldom  disturb  the  verdict  of  a  jury  upon 
questions  of  fact,  where  there  was  some  evidence 
upon  which  they  could  have  found  their  verdict. 
It  will  be  of  no  avail  to  show  that  the  evidence  was 
weak,  or  the  case  of  a  flimsy  nature  ;  nor  will  the 
court  interfere,  even  though  it  may  itself  feel  doubt 
as  to  the  correctness  of  the  verdict.  But  where  a 
verdict  is  unreasonable  in  view  of  the  preponderance 
of  evidence  in  favour  of  the  accused,  or  of  the  nature 
of  the  evidence  for  the  prosecution  (e.g.,  the  uncor- 
roborated evidence  of  an  accomplice),  the  court  will, 
in  general,  quash  the  conviction. 

3.  Irregularities  at  the  trial. — Where  any  irregularity 
has  occurred  during  a  trial  which,  in  the  opinion  of 
the  court,  may  have  affected  the  minds  of  the  jury, 
the  conviction  will  be  quashed.  The  fact  that  a  juror 
had  been  tampered  with,  or  that  any  person  had  had 
communication  with  the  jury  while  they  were 
deliberating  upon  their  verdict,  would,  for  example, 
be  matters  which  might  cause  the  quashing  of  a 
conviction.  And,  generally,  where  there  has  been 
such  gross  irregularity  in  the  conduct  of  a  trial  as  to 
have  caused  unfairness  to  the  prisoner,  the  verdict 
will  not  be  allowed  to  stand. 

These,  then,  are  the  plain  principles  by  which  the 
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court  will  be  guided  in  determining  appeals  against 
conviction.  They  have  of  necessity  been  stated  here 
in  general  terms  ;  but  their  particular  application 
may  be  studied  in  the  reports  of  cases  decided  under 
the  Act,  the  more  important  of  which  are  collected 
at  the  end  of  this  chapter. 

It  should  be  remembered,  that  the  court  will  not 
review  a  decision  of  the  judge  at  the  trial  in  regard 
to  matters  which  lie  solely  within  his  discretion,  such 
as  the  discharge  of  a  jury  before  verdict,  permitting 
a  witness  to  be  treated  as  hostile,  allowing  rebutting 
evidence  to  be  called,  or  refusing  to  order  two 
prisoners  to  be  tried  separately.  These  are  matters 
as  to  which  the  judge  has  an  absolute  discretion  ; 
and  no  appeal  will  be  entertained  which  is  based  on 
the  ground  that  he  has  exercised  his  discretion 
improperly. 

If  the  court  hears  fresh  evidence  on  an  appeal,  and 
thinks  that,  had  such  evidence  been  given  at  the  trial, 
the  jury  might  have  acquitted,  the  conviction  will  be 
quashed.  The  court  will  not,  however,  set  aside  a 
jury's  finding  of  fact,  except  on  the  strongest  grounds  ; 
and,  as  we  have  already  observed,  it  is  only  in 
exceptional  cases  that  it  will  allow  new  evidence  to 
be  called  before  it.  If,  after  hearing  the  evidence, 
the  court  is  of  opinion  that  it  would  not,  had  it  been 
given  at  a  trial,  have  prevented  a  conviction,  the 
appeal  will  be  dismissed. 

In  determining  appeals  against  sentence,  the  court 
has  also  sought  to  lay  down  general  principles  by  which 
it  will  be  guided.  In  the  case  of  R.  v.  Sherskewsky 
(1912)  28  T.  L.  R.  364,  the  court  stated  that  it  would 
first  consider  the  facts  of  the  particular  case,  and  then, 
if  the  sentence  was  manifestly  excessive,  reduce  it  and 
make  it  appropriate  to  the  crime.  The  court  did  not, 
however,  assert  any  right  to  review  a  sentence  merely 
because  it  thought  that,  if  it  had  had  to  try  the  case 
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itself,  it  would  have  given  a  sentence  which  would  not 
have  been  quite  so  high  or  quite  so  low.  The  judge  pre- 
siding at  a  trial  has  heard  the  evidence  and  had  the 
advantage  of  personal  observation,  and,  therefore, 
has  a  better  opportunity  of  judging  what  sentence 
is  appropriate  ;  and,  unless  he  has  proceeded  upon 
wrong  principles,  or  has  given  undue  weight  to  some 
of  the  facts,  the  Court  of  Criminal  Appeal  will  not, 
as  a  rule,  interfere  with  the  sentence  he  has  thought 
it  right  to  impose.  So  far  as  possible,  however,  the 
court  will  endeavour  to  standardise  sentences  where 
it  has  all  the  facts  before  it,  and  can  judge  them  as 
well  as  the  court  below.  The  court  will  also  take  into 
consideration  matters  which  were  not  known  to  the 
judge  at  the  time  he  passed  sentence.  The  power  to 
increase  a  sentence  has  very  rarely  been  exercised. 

In  reviewing  sentences,  the  court  has  from  time 
to  time  endeavoured  to  enunciate  certain  principles 
which  should  guide  those  who  have  to  inflict  them, 
with  a  view  to  harmonising  the  practice  which  is 
adopted,  and  ensuring  that  varying  punishments  are 
not  awarded  for  the  same  degree  of  guilt.  Thus,  the 
court  has  expressed  the  view,  that  a  sentence  of  penal 
servitude  for  a  first  offence  can  only  be  justified  if 
the  surrounding  circumstances  of  the  case  point  lo 
matters  of  extreme  gravity,  or  the  nature  of  the  crime 
itself  necessitates  a  severe  sentence.  The  past  record 
of  a  prisoner  is  an  important  factor  in  considering 
the  amount  of  punishment  which  should  be  awarded. 
But,  even  if  this  should  be  bad,  the  sentence  must 
always  be  proportionate  to  the  offence  in  respect  of 
which  it  is  passed.  And  due  regard  should  be  had 
to  the  period  of  time  which  has  elapsed  since  the 
prisoner  was  last  discharged  from  prison,  and  to  the 
manner  in  which  he  has  conducted  himself  during  that 
period. 
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V.  FuBTHER  Appeal  to  House  of  Lords. 

The  determination  of  the  Court  of  Criminal  Appeal 
of  any  appeal  or  other  matter  which  it  has  power  to 
determine  is  final ;  and  no  appeal  lies  from  that  court 
to  any  other  court,  unless  in  any  case  the  Director  of 
Public  Prosecutions,  or  the  prosecutor  or  defendant, 
obtains  the  certificate  of  the  Attorney-General,  that 
the  decision  of  the  court  involves  a  point  of  exceptional 
public  importance,  and  that  it  is  desirable  in  the  public 
interest  that  a  further  appeal  should  be  brought.  In 
such  case  an  appeal  from  the  decision  of  the  Court  of 
Criminal  Appeal  lies  to  the  House  of  Lords  (s.  1  (6)). 

The  first  appeal  to  the  House  of  Lords  under  this 
section  was  in  the  case  of  Director  of  Public  Prosecutions 
V.  Ball  [1911]  A.  C.  47  ;  and  the  procedure  on  such 
appeals  is  fully  described  in  the  reports  of  that  case. 

NOTE  ON  AUTHORITIES. 

[The  student  should  carefully  study  the  provisions  of  the  Criminal 
Appeal  Act,  1907,  a)id  may  refer  also  to  Archbold,  "  Criminal 
Pleading  "  {25th  edition),  pp.  288-336  ;  and  to  the  following  cases  : — 

Defects  in  indictment  : 

R.  V.  Elliott  [1908]  2  K.  B.  452  ;  77  L.  J.  K.  B.  812  ;   72  J.  P. 

285  ;  1  Cr.  App.  R.  15. 
R.  V.  Garland  [1910]  1  K.  B.  154 ;  79  L.  J.  K.  B.  239 ;  22  Cox, 

C.  C.  292;    102  L.  T.  254;  74  J.  P.  135;    26  T.  L.  R.  130; 

3  Cr.  App.  R.  199. 
R.  V.  Harris  (1910)  5  Cr.  App.  R.  85. 
R.  V.  Edtvards  and  Gilbert  [1913]  1  if.  5.  287  ;   82  L.  J.  K.  B. 

347  ;  23  Cox,  C.  C.  380  ;    108  L.  T.  815  ;    77  J.  P.  135  ;   29 

T.  L.  R.  181  ;  8  Cr.  App.  R.  128. 
R.  V.  TJiompson  [1914]  2  K.  B.  99  ;    83  L.  J.  K.  B.  643  ;    24 

Cox,  C.  C.  43  ;   110  L.  T.  272  ;  78  J.  P.  212  ;  30  T.  L.  R.  223  ; 

9  Cr.  App.  R.  252. 

Wrongful  admission  or  exclusion  of  evidence  : 

R.  V.  Fisher  [1910]  1  A".  5.  149  ;  79  L.  ./.  A'.  5.  841  ;  22  Cox, 
C.  C.  270  ;  102  L.  T.  Ill  ;  74  .7.  P.  104  ;  20  T.  L.  R.  122  ; 
3  Cr.  App.  R.  176. 
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Wrongful  admission  or  exclusion  of  evidence  (continued)  : 

E.  V.  Ellis  [1910]  2  K.  B.  746  ;    79  L.  J.  K.  B.  841  ;    22  Cox, 

C.  C.  330  ;    102  L.  T.  922  ;  74  J.  P.  388  ;    26  T.  L.  R.  535  ; 

5  Cr.  App.  ^.41. 
B.  V.  Norton  [1910]  2  K.  B.  496  ;   79  L.  J.  K.  B.  756  ;   74  J.  P. 

376  ;  5  Cr.  App.  R.  65. 
R.  V.  Westfall  (1912)  23  Cox,  C.  C.  185  ;  107  L.  T.  463  ;  76  J.  P. 

336  ;  28  T.  L.  R.  297  ;   7  Cr.  ^i?;).  ii".  176. 
R.  V.  i?o(^»e;/  [1913]  3  K.  B.  468  ;  82  L.  J.  K.  B.  1070  ;  23  Cox, 

C.  C.  574  ;  109  L.  T.  476 ;  77  J.  P.  465  ;  29  T.  L.  R.  700 :  9  Cr. 

App.  R.  69. 
R.  V.  Smallman  (1914)  10  Cr.  ^p^.  R.  1. 
i?.  V.  ^ar/ar  [1914]  Z  K.  B.  U\2  ;  84  L.  J.  K.  B.  303  ;  24  Cox, 

C.  C.  500  ;    112  L.  T.  135  ;  79  J.  P.  32  ;   10  Cr.  App.  R.  279. 
i?.  V.  Beecham  [1921]  3  A'.  B.  464  ;   85  J.  P.  276  ;   37  T.  /..  R. 

932  ;  16  Cr.  App.  R.  26. 

Misdirection  on  law : 

R.  V.  Co;ie?i  and  Bateman  (1909)  73  /.  P.  352 ;  2  Cr.  App.  R.  917. 
i?.  V.  Stoddart  (1909)  73  J".  P.  348  ;  25  T.  L.  R.  612  ;  2  Cr.  App. 

R.  217. 
i^.  V.  Bloom  (1910)  74  J.  P.  183  ;  4  Cr.  ^^^.  R.  30. 
ii.  V.  Ferguson  (1913)  9  Cr.  ^^p.  P.  113. 
R.  V.  Hilliard  (1913)  83  L.  J.  K.  B.  439  ;    23  Coa;,  C.  C.  617  ; 

109  L.  T.  750  ;  9  Cr.  App.  R.  171. 
P.  V.  Sharra  (1918)  87  L.  J.  K.   B.    1003  ;      119   L.    T.    89  ; 

82  J.  P.  171  ;  34  T.  L.  R.  321  ;   13  Cr.  App.  P.  118. 
P.  V.  Sanders  (1919)  14  Cr.  App.  P.  11. 

Absence  of  corroboration : 

R.  V.  Taie  [1908]  2  /v.  P.  680  ;  77  L.  J.  K.  B.  1043  ;  99  L.  T. 

620 ;    1  Cr.  App.  P.  39. 
P.  V.  BasherviVe  [1916]  2  A'.  P.   658  ;  86  L.  J.  K.   B.  28  ;  25 
Cox,  524  ;    115  A.  T.  453  ;  80  J.  P.  446  ;    12  Cr.  App.  P.  81. 
P.  V.  iVorrts  (1917)  86  A.  J.  A.  P.  810  ;    116  A.  T.  160;    12  Cr. 
App.  R.  156. 
No  case  to  go  to  jury  : 

P.  V.  Clay  (1909)  74  J.  P.  55;   3  Cr.  App.  P.  92. 
P.  V.  Pearsoji  (1910)  74  J.  P.  175;  4  Cr.  App.  P.  40. 
P.  V.  Johnson  (1910)  6  Cr.  .4^);).  P.  82. 
P.  V.  A>avis  (1913)  9  Cr.  App.  P.  66. 

P.  V.  Power  [1919]  1  A.  P.  572  ;   88  A.  J.  (A.  P.)  593 ;    120  L.  T. 
577  ;  83  J.  P.  124  ;  35  T.  A.  P.  283 ;    14  Cr.  App.  P.  17. 

Misconstruction  of  verdict : 

P.  V.  Knight  (1908)  73  J.  P.  14  ;   25  T.  A.  P.  87  ;    1  Cr.  ^;)p. 
P.  186. 
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Misconstruction  of  verdict  (continued): 

B.  V.  Muirhead  (1908)  73  J.  P.  31  ;    25  T.  L.  R.  88  ;    1  Cr. 
App.  R.  189. 
{law) : 

R.  V.  Johnson  (1913)  9  Cr.  App.  R.  57. 

R.  V.  Chaineij  [1914]  1  A'.  5.  137  ;  83  L.  J.  K.  B.  306  ;  23  Cox, 
C.  C.  620 ;    109  L.  T.  752 ;    78  J.  P.  127  ;    30  T.  L.  R.  51  ; 
9  Cr.  App.  R.  175. 
(fact) : 

R.  V.  Rawlings  (1909)  3  Cr.  App.  R.  5. 

R.  V.  Charlton  (1911)  6  Cr.  .4^^).  i?.  119. 

R.  V.  <Si/me  (1911)  75  /.  P.  535  ;  27  T.  L.  R.  662  ;  6  Cr.  App. 

R.  257. 
R.  V.  Httn«  (1918)  13  Cr.  App.  R.  155. 

Misdirection  of  fact : 

R.  V.  Cohen  and  Bateman  (1909)  73  J.  P.  352  ;  2  Cr.  App.  R.  197. 
i?.  V.  Dinnick  (1909)  74  J.  P.  18  ;   26  T.  L.  i?.  74 ;   3  Cr.  App. 

R.  77. 
i?.  V.  Rodda  (1910)  74  J.  P.  412  ;   5  Cr.  App.  R.  85. 
R.  V.  Powa-rt  (1910)  5  Cr.  ^p;?.  P.  279. 

P.  V.  PKsom  (1911)  76  J.  P.  38  ;  28  T.  L.  P.  1 ;  7  Cr.  ^^p.  P.  4. 
P.  V.  Wann  (1912)  23  Cox,  C.  C.  153  ;  107  L.  T.  462  ;   76  J.  P. 

269  ;  28  T.  L.  R.  240  ;  7  Cr.  ^i^js.  P.  135. 
P.  V.  Corrigan  (1912)  8  Cr.  .4^);?.  P.  4, 
P.  V.  IfoZj5r(1914)  10  Cr.  App.  P.  107. 
P.  V.  Finch  (1916)  85  L.  J.  K.  B.  1575;    25  Coa;,  G.  G.  637  ; 

115  L.  T.  458  ;   12  Cr.  App.  R.  11. 
R.  V.  Kurasch  (1917)  13  Cr.  App.  P.  13. 
P.  V.  Immer  and  Davis  (1917)  118  L.  T.  416  ;   13  Cr.  App.  P.  22. 

Unreasonable  verdict : 

R.  V.  Simpson  (1909)  2  Cr.  ^^i).  P.  128. 

P.  V.  £?ancoa;  (1913)  29  T.  L.  P.  331  ;  8  Cr.  App.  P.  193. 

P.  V.  5mi7A  (1914)  10  Cr.  App.  R.  232. 

P.  V.  Chaxhvick  (1917)  12  Cr.  App.  P.  247. 

/(•.  V.  Perfect  (1917)  117  L.  T.  416  ;    12  Cr.  App.  P.  273. 

P.  V.  5w?t7/t  (1919)  14  Cr.  App.  R.  81. 

P.  V.  Scranton  (1920)  15  Cr.  ^;}^.  P.  104. 

Irregularity  at  trial: 

P.  V.  Crippen  [191 1]  1  A.  B.  149 ;  80  L.  J.  K.  B.  290  ;  22  Cox, 

C.  C.  289  ;  103  L.  T.  705 ;  75  J.  P.  141  ;  27  T.  L.  R.  69  ;  5  Cr. 

App.  P.  255. 
P.  V.  Po<e5  [1911]  1  A'.  7i.  964  ;   80  L.  J.   K.   B.  607  ;   22  Cox, 

C.  C.  459 ;    104  L.  T.  688  ;   75  J.  P.  271  ;   27  T.   L.   R.  314  ; 

6  Cr.  App.  R.  163. 
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Irregularity  at  trial  {continued) : 

R.  V.  Long  (1912)  8  Or,  App.  K.  17. 

R.  V.  Hemingway  (1912)  8  Cr.  App.  R.  47. 

R.  V.  Willmont  (1914)  78  J.P.  352  ;    30  T.  L.  R.  499  ;    10  Cr. 

App.  R.  173. 
R.  V.  Howarth  (1918)  82  J.P.  152  ;   13  Cr.  App.  R.  99. 
i?.  V.  Williams  and  Woodley  (1920)  89  L.  J.  {K.  B.)  557  ;  26  Cox, 

C.  C.  608;    123  L.  T.  270;    84  J.  P.  90;   36  T.  L.  R.  251 ; 

14  Cr.  App.  R.  135. 

Sentence : 

R.  V.  iV^witoZ?  (1908)  73  J.  P.  30  ;   1  Cr.  App.  R.  180. 

iZ.  V.  Woodman  (1909)  73  J.  P.  286  ;  2  Cr.  App.  R.  67. 

i?.  V.  Stutter  (1910)  5  Cr.  ^jsp.  R.  64. 

P.  V.  Simpson  (1910)  75  /.  P.  56  ;  5  Cr.  App.  R.  217. 

P.  V.  Sullivan  (1910)  6  Cr.  App.  R.  4. 

P.  V.  Myland  (1911)  27  I'.  P.  P.  256  ;  6  Cr.  App.  P.  135. 

P.  V.  Simmonds  (1911)  6  Cr.  App.  P.  246. 

P.  V.  Kervorkian  (1911)  7  Cr.  ^j9p.  P.  96. 

P.  V.  Sherskewshj  (1912)  28  T.  L.  P.  364. 

P.  V.  Comor  (1913)  9  Cr.  App.  P.  131. 

P.  V.  PaZ;er  (1915)  11  Cr.  App.  P.  175. 

Appeals  to  House  of  Lords  : 

Director  of  Public  Prosecutions  v.  Ball  [1911]  A.  C.  4:1  ;  80  L.  J. 

K.  B.  691  ;  22  Cox,  C.  G.  366 ;   103  L.  T.  738  ;  75  J.  P.  180  ; 

27  T.  L,  P.  162  ;  6  Cr.  App.  R,  31. 
Leach  v.  Director  of  Public  Prosecutions  [1912]  A.   C.   305  ; 

81  L,  J,  K.  B.  616 ;  22  Cox,  C.  C.  721  ;    106  L.  T.  281  ;  76 

J.  P.  201  ;  28  T.  L.  P.  289  ;   7  Cr.  App.  P.  157. 
Felstead  v.  Director  of  Public  Prosecutions  [1914]  A.  C.  534  ; 

83  L,  J.  K.  B.  1132  ;     24  Cox,  C.  C.  243  ;     111  L.  T.   218  ; 

78  J.  P.  313  ;  30  T.  L.  P.  469  ;   10  Cr.  App.  P.  129. 
Director  of  Public  Prosecutions  v.  Christie  [1914]  A.  C.  545 ; 

83  L.  J.  K.  B.  1097  ;    24  Cox,  C.  C.  249  ;    111  L.  T.  220; 

78  J.  P.  321  ;  30  T.  L.  P.  471  ;   10  Cr.  App.  P.  141. 
Thompson  v.  Director  of  Public  Prosecutions  [1918]  A.  C.  221  ; 

87  L.  J.  K.  B.  478  ;  118  P.  T.  418  ;  82  J.  P.  145  ;  34  T.  L.  R. 

204  ;  13  Cr.  App.  R.  61. 
Director  of  Public  Prosecutions  v.  Beard  [1920]  A.   C.   479  ; 

89  L.  J.  K.  B.  437  ;      122  L.  T.  625  ;    84  J.  P.  129 ;     36 

T.  L.  R.  379  ;   14  Cr.  App.  P.  159. 
Crane  v.  Director  of  Public  Prosecutions  [1921]  2  A.  C.  299  ; 

85  J.  P.  245  ;  37  T.  L.  P.  788  ;   15  Cr.  App.  P.  183.] 
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CHAPTER  XXXII. 

14.    REPRIEVE    AND    PARDON. 


Apart  from  its  reversal  on  appeal,  a  judgment  can 
only  be  avoided  by  a  reprieve  or  by  paffdon. 

I.  Reprieve. 

A  reprieve  is  the  withdrawing  of  a  sentence  for 
an  interval  of  time,  whereby  its  execution  is  suspended. 
A  reprieve  may  be  ex  mandato  regis  :  that  is,  at  the 
mere  pleasure  of  the  Crown,  expressed  to  the  court 
by  which  the  execution  is  awarded  ;  or  the  reprieve 
may  be  ex  arhitrio  judicis,  i.e.,  by  the  court  of  trial, 
and  that  either  before  or  after  judgment,  as  where 
the  judge  is  not  satisfied  with  the  verdict,  or  for  any 
reason  considers  that  substantial  justice  requires  the 
adoption  of  such  a  course,  or  sometimes  with  a  view 
to  application  being  made  to  the  Crown  for  the  exercise 
of  the  prerogative  of  mercy. 

Reprieves  may  also  be  ex  necessitate  legis  ;  as,  where 
a  woman  is  convicted  of  a  capital  crime,  and  pleads 
her  pregnancy.  Though  this  is  no  cause  to  stay  the 
judgment,  yet  it  is  to  respite  the  execution  till  she  be 
delivered.  This  plea  must  be  urged  by  tlie  prisoner 
herself  ;  whereupon  the  judge  directs  a  jury  of  twelve 
matrons  to  be  impanelled  and  sworn  to  try  whether 
or  not  she  is  quick  with  child.  A  medical  man  may 
examine  the  prisoner  with  a  view  to  assisting  them 
in  their  finding.     If  they  bring  in  their  verdict  quick 
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with  child  (for,  barely  ivith  child,  unless  it  be  alive  in 
the  womb,  is  not  sufficient),  execution  is  stayed  till 
either  she  is  delivered,  or  proves  by  the  course  of 
nature  not  to  have  been  with  child  at  all. 

Another  cause  of  reprieve  ex  necessitate  legis  is,  if 
the  offender  become  insane  between  the  judgment  and 
the  award  of  execution  ;  for  as,  though  a  man  be 
sane  when  he  commits  a  capital  crime,  yet  if  he  becomes 
insane  thereafter,  he  cannot  be  tried  or  convicted, 
unless  he  recovers  his  sanity,  so,  likewise,  if  he  becomes 
insane  after  judgment  has  been  pronounced  against 
him,  his  execution  cannot  be  carried  out,  and  he  must 
be  reprieved. 

II.  Pardon. 

A  reprieve  is  only  a  temporary  suspension  of  the 
execution  of  judgment.  Its  reversal,  otherwise  than 
on  appeal,  can  only  be  effected  by  the  exercise  of  the 
royal  prerogative  of  mercy.  This  power  lies  in  the 
absolute  discretion  of  the  Crown,  and  may  be  exercised 
either  by  means  of  an  absolute  pardon,  or  by  a 
commutation  or  mitigation  of  the  sentence  inflicted. 
The  duty  of  advising  the  Crown  in  all  such  cases 
rests  with  the  Home  Secretary,  who,  if,  either  from 
the  opinion  of  the  judge  of  the  court  of  trial,  or  for 
any  other  reason,  he  thinks  that  the  case  is  a  fit  one 
for  the  interposition  of  the  royal  mercy,  makes  a 
recommendation  accordingly  to  the  King,  who  acts 
on  the  recommendation. 

The  King  may,  in  general,  pardon  all  offences  which 
are  offences  merely  against  the  Crown  or  the  public. 
But  to  this  there  are  the  following  exceptions  :  (1)  to 
preserve  the  liberty  of  the  subject,  the  committing 
any  man  to  prison  out  of  the  realm  was,  by  the 
Habeas  Corpus  Act,  1679,  made  a  jjrceinunire,  unpar- 
donable even  by  the  King  ;  (2)  the  King  cannot 
pardon,  where  private  justice  is  principall}'  concerned 
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in  the  prosecution  of  offenders, — non  potest  rex  gratiam 
facere  cum  injuria  et  damno  aliorum.  For  example,  he 
cannot  pardon  a  common  nuisance,  while  it  remains 
unredressed,  or  so  as  to  prevent  an  abatement  of  it ; 
though  afterwards  he  may  remit  the  fine.  And  this, 
because,  though  the  prosecution  is  vested  in  the  King 
to  avoid  multiplicity  of  suits,  yet  this  offence,  during 
its  continuance,  savours  more  of  the  nature  of  a  private 
injury  to  each  individual  in  the  neighbourhood,  than 
of  a  pubhc  wrong  ;  (3)  a  pardon  must  not  be  antici- 
patory, i.e.,  in  respect  of  offences  not  yet  committed  ; 

(4)  a  pardon  cannot  be  pleaded  in  bar  of  an  impeach- 
ment, so  as  to  impede  the  inquiry,  though  after 
impeachment  and  sentence  a  pardon  may  be  granted  ; 

(5)  a  pardon  only  extends  to  the  offence  which  formed 
the  subject  of  the  criminal  proceedings. 

Thus,  the  prerogative  is  a  discretionary  power  to 
remit  or  modify  punishment  for  a  public  offence 
actually  committed,  which  power  must  not  be  exercised 
so  as  to  infringe  private  rights.  And  it  must  be 
distinguished  from  the  provisions  made  under  the 
statutes  and  rules  relating  to  prisons,  wliich  authorise 
the  absolute  or  conditional  release  of  offenders  before  the 
expiration  of  any  term  of  penal  servitude  or  imprison- 
ment to  which  they  may  have  been  sentenced,  to  which 
we  shall  have  occasion  to  refer  later  (pp.  468-470,  473). 

The  effect  of  an  absolute  pardon  is,  to  restore  the 
character  and  credit  of  the  person  pardoned,  and  to 
absolve  him  from  all  punishment  or  disqualification 
consequent  upon  the  offence.  It  does  not,  liowever, 
affect  private  rights  which  may  have  accrued  to  the 
aggrieved  party. 

Where  a  sentence  is  modified  or  commuted,  it  is 
known  as  a  '  conditional  pardon.'  The  most  frequent 
example  of  this  is  when  a  person  sentenced  to  death 
is  pardoned  on  condition  that  he  undergoes  a  term 
of  penal  servitude  or  imprisonment.     And,  as  we  have 
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seen,  the  Home  Secretary  has  power,  by  section  19 
of  the  Criminal  Appeal  Act,  1906,  to  refer  a  case  in 
which  the  King's  mercy  is  sought  to  the  Court  of 
Criminal  Appeal,  either  for  its  decision,  or  for  the 
purpose  of  obtaining  the  assistance  of  the  Court  upon 
any  point  arising  out  of  the  petition.  If  the  matter 
be  remitted  to  the  Court  for  its  decision,  it  may  set 
aside  the  conviction,  thus  converting  a  verdict  of 
guilty  into  one  of  acquittal.  Pardon,  however  ample, 
can  never  do  this  ;  for  the  conviction  remains, 
though  the  convicted  person  be  relieved  from  all  its 
consequences. 

It  may  be  convenient  to  mention  here  the  provision 
contained  in  section  84  of  the  Children  Act,  1908,  to 
the  effect  that,  where  a  youthful  offender  has  been 
sentenced  to  imprisonment  or  penal  servitude,  and 
has  been  pardoned  by  the  King  on  condition  of  his 
placing  himself  under  the  care  of  some  charitable 
institution  for  the  reception  and  reformation  of 
youthful  offenders,  the  Secretary  of  State  may  direct 
him,  if  under  the  age  of  sixteen  years,  to  be  sent  to 
a  certified  reformatory  school  (pp.  480-482)  for  a 
period  of  not  less  than  three  nor  more  than  five  years, 
but  not  in  any  case  extending  beyond  the  time  when 
he  will  attain  the  age  of  nineteen  years. 

Next,  as  to  the  manner  of  pardoning.  This  may 
be  by  warrant,  either  under  the  Great  Seal  or  under 
the  sign  manual ;  for,  although  a  warrant  under  the 
sign  manual  was  at  one  time  held  not  competent  to 
confer  a  complete  irrevocable  pardon,  yet,  by  the 
Criminal  Law  Act,  1827,  where  the  Crown  is  pleased 
to  extend  the  royal  mercy  to  any  offender  convicted 
of  any  capital  or  other  felony,  and  by  warrant  under 
the  royal  sign  manual,  (countersigned  by  a  principal 
Secretary  of  State,)  grants  either  a  free  or  a  conditional 
pardon,  the  discharge  of  the  offender  out  of  custody 
in  the  case  of  a  free  pardon,  or  the  performance  of 
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the  condition  in  the  case  of  conditional  pardon,  has 
the  effect  of  a  pardon  under  the  Great  Seal  ;  subject 
only  to  this,  that  no  such  warrant  is  to  affect  in  any 
way  the  punishment  to  which,  on  a  subsequent 
conviction  for  any  felony  committed  after  such 
warrant,  the  offender  would  otherwise  be  hable.  A 
form  of  pardon  under  the  Great  Seal  will  be  found 
set  out  in  the  report  of  the  case  of  R.  v.  Boyes 
(1861)  1  B.  &  S.  311. 

There  may  also  be  a  constructive  pardon  without 
warrant,  by  the  mere  endurance  of  the  appropriate 
punishment.  For,  by  the  Civil  Rights  of  Convicts 
Act,  1828,  it  is  enacted,  that  where  any  offender  has 
been  convicted  of  any  felony  not  punishable  with 
death,  and  has  endured  the  punishment  to  which  he 
has  been  adjudged  for  the  same,  the  punishment  so 
endured  shall  have  the  like  effect  and  consequence  as 
a  pardon,  as  to  the  felony  whereof  the  offender  was 
so  convicted.  In  other  words,  once  a  convicted  person 
has  expiated  his  crime  ))y  serving  his  sentence,  all  the 
civil  rights  of  which  he  was  deprived  while  under 
sentence,  revive  in  tlieir  entirety. 

Lastly,  it  must  be  mentioned,  that  a  pardon  may 
also  be  granted  by  Act  of  Parliament  ;  such  as  by 
an  Act  of  Indemnity,  or  a  general  amnesty.  A  con- 
spicuous recent  example  of  such  an  Act  is  the  Indemnity 
Act,  1920,  the  first  section  of  which  is  so  widely 
worded,  that  it  would  even  seem  to  be  pleadable  as 
a  defence  to  an  impeachment  for  high  treason. 


NOTE  ON  AUTHORITIES. 
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CHAPTER  XXXIII. 

15.    EXECUTION    OF   JUDGMENT. 


It  now  remains  only  to  speak  of  the  execution  which 
follows  upon  conviction  and  sentence  ;  or,  in  other 
words,  the  manner  in  which  the  judgment  of  the  court 
is  carried  out,  and  the  results,  as  affecting  the  con- 
victed person,  which  arise  therefrom.  And  we  shall, 
as  when  we  were  considering  the  various  forms  of 
punishment  that  may  legally  be  awarded,  deal  with 
each  separately,  and  describe  shortly  its  nature  and 
the  method  of  its  infliction. 

I.  Death. 

This,  the  most  terrible  of  all  punishments,  is,  as  is 
most  proper,  attended  with  certain  formalities,  the 
necessity  for  which  does  not  arise  in  the  execution  of 
other  punishments.  It  will  be  convenient  to  deal 
with  these  under  five  headings,  in  which  we  will 
describe  (1)  the  responsibility  for  the  execution  ;  (2) 
the  place  of  execution  ;  (3)  the  time  of  execution  ; 
(4)  the  method  of  execution,  and  (5)  the  proceedings 
after  execution. 

(1)  The  responsibility  for  the  execution. — Execution 
of  a  sentence  of  death  is  to  be  carried  out  by  the 
sheriff  or  his  deputy,  whose  warrant  for  so  doing  was 
antiently  by  precept  under  the  hand  and  seal  of  the 
judge.  But  now  the  usage  is,  for  the  judge  to  sign 
the  calendar,  or  list  of  all  the  prisoners'  names,  with 
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their  separate  judgments  in  the  margin,  which  is  left 
with  the  sheriff  as  his  warrant  or  authority  ;  and, 
if  the  sheriff  receive  afterwards  no  special  order  to 
the  contrary,  he  executes  the  judgment  of  the  law 
accordingly. 

Although  prisoners  in  general  are  now  removed 
from  the  custody  of  the  sheriff,  by  the  effect  of  the 
Prison  Acts,  1865  and  1877,  yet  it  is  provided,  that 
nothing  therein  contained  shall  affect  the  sheriffs' 
jurisdiction  or  responsibihty,  in  respect  of  persons 
under  sentence  of  death  and  confined  in  any  prison 
within  his  jurisdiction  ;  or  his  jurisdiction  or  control 
over  the  prison  where  such  prisoners  are  confined,  and 
the  officers  thereof,  so  far  as  may  be  necessary  for  the 
purpose  of  carrying  into  effect  such  sentence,  or  for 
any  purpose  relating  thereto.  And  the  duty  of  the 
sheriff  to  execute  judgment  of  death  is  expressly 
re-affirmed  by  the  Sheriffs  Act,  1887  (s.  13). 

(2)  The  place  of  execution. — After  judgment  has  been 
pronounced  upon  him,  the  prisoner  is,  in  the  words 
of  the  sentence,  "  to  be  taken  to  a  lawful  jirison  and 
"  thence  to  a  place  of  execution."  Immediately  on  his 
arrival  at  the  prison,  he  is  searched  ;  and  all  articles 
are  taken  from  him  which  the  governor  of  the  prison 
deems  dangerous  or  inexpedient  to  leave  in  his 
possession.  He  is  confined  in  a  cell  apart  from  other 
prisoners,  and  is  under  the  constant  charge  of  a 
warder.  The  chaplain  of  the  prison  or  other  appointed 
minister  has  free  access  to  him  ;  and  on  an  order 
from  one  of  the  visiting  committee,  the  prisoner  may 
be  visited  by  his  relatives,  friends,  and  legal  advisers. 

Until  1868,  the  actual  execution  by  hanging  took 
place  in  public  ;  but  the  Capital  Punishment  Amend- 
ment Act  of  that  year  provided  that  henceforth  the 
execution  of  criminals  should  take  place  within  the 
walls  of  the  ])rison,  in  the  presence  of  the  sheriff,  gaoler, 
chaplain,  and  surgeon  of  the  prison,  and  such  other 
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officers  of  the  prison  as  the  sheriff  may  require.  Any 
Justice  of  the  Peace  for  the  county,  borough,  or  other 
jurisdiction  to  which  the  i)rison  belongs,  and  such 
relatives  of  the  prisoner  or  other  persons  as  it  seems 
to  the  sherilf  or  the  visiting  committee  of  the  prison 
proper  to  admit  within  the  prison  for  the  purpose, 
may  also  be  present  at  the  execution. 

(3)  The  time  of  execution. — The  sheriff  is  to  do 
execution  within  a  convenient  time,  which  is  left  at 
large.  Though  there  was,  until  recently,  no  general 
rule  as  to  the  time  of  execution  after  judgment,  it  has 
been  well  observed,  that  it  is  of  great  importance  that 
the  punishment  should  follow  the  crime  as  early  as 
possible.  It  was  indeed,  formerly,  a  common  practice 
to  direct  that  the  execution  should  take  place  on  the 
day  next  but  one  following  that  on  which  the  sentence 
was  pronounced.  It  is  now,  however,  expressly 
provided  by  the  Criminal  Appeal  Act,  1907,  s.  7  (2), 
that  the  sentence  is  not  to  be  executed  until  after 
the  expiration  of  ten  days  from  the  date  of  conviction  ; 
and,  in  the  case  of  an  appeal,  not  until  after  the  same 
has  been  finally  determined  against  the  prisoner. 
And,  in  practice,  executions  are  usually  fixed  to  take 
place  in  the  week  following  the  third  Sunday  after 
the  day  on  which  sentence  is  passed,  on  any  week-day 
but  Monday,  and  at  eight  o'clock  in  the  morning. 
A  public  notice,  under  the  hands  of  the  sheriff  and 
the  governor  of  the  prison,  of  the  date  and  hour 
appointed  for  the  execution,  is  posted  on  the  prison 
gate  not  less  than  twelve  hours  before  the  execution, 
and  remains  there  until  the  inquest  has  been  held. 

(4)  The  method  of  execution. — The  methods  of 
execution  of  the  sentence  of  death  were  in  former 
times  very  diverse,  depending  on  the  nature  of  the  crime 
committed,  and  the  consequent  penalty  imposed  by 
law  and  pronounced  by  the  judge.  Moreover,  certain 
powers  rested  in  the  King  to  direct  a  mitigation  of  the 
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manner  in  which  the  sentence  should  be  executed. 
Hanging  has  been  from  time  immemorial  in  use  in 
this  country  as  a  mode  of  executing  the  sentence  of 
death.  But  to  this  there  were  formerly  added,  in 
certain  cases,  many  other  severities.  Thus,  in  cases 
of  treason,  the  punishment  was,  until  1870,  that  the 
offender  should  be  drawn  on  a  hurdle  to  the  place 
of  execution,  and,  after  hanging,  that  his  head  should 
be  severed  from  his  body  and  his  body  be  divided  into 
four  quarters,  the  whole  then  being  at  the  disposal 
of  the  Crown.  And,  prior  to  the  Treason  Act,  1814, 
the  offender  was  cut  down  from  the  gallows  while 
still  alive,  and  his  entrails  taken  out  and  burned. 
Similarly,  in  cases  of  murder,  hanging  in  chains  and 
dissection  of  the  body  after  death  were  at  one  time 
part  of  the  method  of  execution.  In  addition  to 
hanging,  death  by  burning  (particularly  in  the  case  of 
women),  and  by  beheading,  were  at  one  time  legal 
forms  of  executing  the  sentence.  But  now  sentence 
of  death  is  in  all  cases  carried  out  by  hanging  simply, 
without  anj^  of  the  former  barbarous  accompaniments  ; 
though,  in  the  case  of  treason,  the  King  may  direct 
that  the  offender  be  beheaded,  instead  of  being  hanged. 
It  seems  unlikely  that  any  such  direction  would  at 
the  present  day  be  given  ;  and  Casement,  the  last 
traitor  sentenced  to  death  in  this  country,  suffered 
the  penalty  by  hanging. 

It  is  clear,  that,  if,  upon  judgment  to  be  hanged  by 
the  neck  till  he  is  dead,  the  criminal  be  not  thoroughly 
killed,  but  revives,  the  sheriff  must  hang  him  again  ; 
the  former  hanging  being  no  execution  of  the  sentence. 

(5)  Proceedings  af'er  execution. — The  Capital  Punish- 
ment Amendment  Act,  18G8,  provides  that,  after  the 
execution,  the  body  of  the  person  executed  must  be 
immediately  examined  by  the  prison  surgeon  ;  who, 
after  having  ascertained  the  fact  of  death,  delivers 
his  certificate  thereof  to  the  sheriff.     The  other  persons 
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present  at  the  execution  also  sign  a  declaration  that 
the  execution  has  taken  place.  It  is  then  the  practice 
for  the  prison  bell,  or  a  church  bell,  to  be  tolled  for 
fifteen  minutes. 

The  coroner  of  the  district  holds,  within  twenty-four 
hours,  an  inquest  upon  the  body  ;  and  the  finding 
of  the  coroner's  jury  is  also  delivered  to  the  sheriff. 
The  body  is  then  buried  within  the  prison  walls  ;  unless 
there  is  no  convenient  space,  in  which  case  the  Home 
Secretary  appoints  some  other  place  for  the  purpose. 

It  need  only  be  added  that,  by  the  express  provisions 
of  the  Capital  Punishment  Act,  1868,  the  omission  to 
comply  with  any  provision  of  the  Act  does  not  make 
the  execution  of  judgment  of  death  illegal,  in  any  case 
where  such  execution  would  otherwise  have  been  legal. 

II.  Penal  Servitude. 

The  treatment  of  persons  sentenced  to  penal  servitude 
is  regulated  by  Rules  made  by  the  Secretary  of  State 
under  the  Prison  Act,  1898.  Such  persons  are  known 
as  '  convicts,'  and  are  sent  to  a  convict  prison,  where 
they  are  divided  into  two  classes,  called  the  '  Ordinary 
Division  '  and  the  '  Long  Sentence  Division.'  Imme- 
diately after  sentence,  all  convicts  are  placed  in  the 
Ordinary  Division,  which  is  itself  further  subdivided 
into  (1)  the  'Star  Class,'  for  those  not  previously 
convicted,  or  not  habitually  criminal  or  of  corrupt 
habits  ;  (2)  the  '  Intermediate  Class,'  for  those  who, 
though  not  previously  convicted,  are,  owing  to  their 
general  character  and  antecedents,  not  considered 
suitable  for  the  Star  Class,  or  who,  though  previously 
convicted,  have  not  been  guilty  of  such  grave  or  per- 
sistent crime  as  would  bring  them  within  the  third 
class ;  which  is  (3)  the  'Recidivist  Class,'  for  those  who 
have  been  previously  sentenced  to  penal  servitude,  or 
whose  record  shows  that  they  have  been  guilty  of 
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grave  or  persistent  crime .  Convicts  in  the  Intermediate 
Class  may  be  promoted  to  the  Star  Class  on  showing 
proof  of  a  reformed  character,  or  may  be  reduced  to 
the  Recidivist  Class  if  they  are  known  to  be  exercising 
a  bad  influence  over  their  fellow  convicts.  Convicts 
of  each  class  are,  so  far  as  possible,  kept  apart  by 
themselves,  and  not  allowed  to  associate  with  convicts 
of  other  classes.  The  Long  Sentence  Division  is 
reserved  for  convicts  who  are  sentenced  to  terms  of 
eight  years  or  more.  Such  convicts  may  be  placed 
in  that  division  after  they  have  served  five  years  in 
the  Ordinary  Division,  provided  their  general  character 
and  conduct  in  prison  have  been  satisfactory.  They 
are  then  kept  in  a  separate  prison,  or  a  part  of  the 
prison  set  apart  for  them,  and  wear  a  special  dress 
different  from  that  worn  by  other  convicts.  They 
are  allowed  to  earn,  by  special  industry  and  good 
conduct,  a  gratuity,  which  may  be  used  for  the  ])urchase 
of  articles  of  comfort  or  relaxation,  or  otherwise 
employed  for  their  benefit.  They  may  be  allowed  to 
have  their  meals  in  association,  and  to  converse  with 
each  other  at  meals  and  at  exercise,  though  not  while 
at  labour.  A  convict  in  this  division  who  behaves 
badly  may  be  degraded  to  the  Ordinary  Division. 

At  the  commencement  of  their  sentences,  all  con- 
victs undergo  a  period  of  separate  confinement,  not 
exceeding  one  month  in  the  case  of  the  Star  or  Inter- 
mediate Class,  and  three  months  in  the  case  of  the 
Recidivist  Class.  This  period  may  be  extended  in 
special  cases  of  disciplinary  or  administrative  necessity. 
During  this  time,  they  are  engaged  in  suitabkundustrial 
labour.  They  are  then  removed  to  a  Public  Works 
prison,  where  they  may  be  employed  in  workshops 
or  quarries,  or  on  other  suitable  work. 

All  convicts  may  by  industry  and  good  conduct 
earn  a  remission  of  part  of  their  sentence,  amounting, 
in  the  case  of  males,  to  one  fourtli  of  the  total  sentence, 
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and,  in  the  case  of  females,  to  one  third.  Those  under 
sentence  of  penal  servitude  for  life,  however,  are  not 
eUgible  for  this  remission  ;  but  their  cases  are  periodi- 
cally reviewed  and  come  up  for  special  consideration 
at  the  end  of  twenty  years.  A  female  prisoner  may 
be  allowed,  on  certain  conditions,  to  spend  the  last 
nine  months  of  her  sentence  in  an  approved  refuge. 

When  a  convict  has  reached  that  stage  in  the 
execution  of  his  sentence  at  which  the  remission  which 
he  has  earned  begins  to  take  effect,  he  is  given  a  licence 
to  be  at  large,  generally  known  as  a  '  ticket  of  leave.' 
Such  licence  is  given  under  the  authority  of  the  Penal 
Servitude  Acts,  1853,  s.  9,  and  1864,  s.  4,  by  which  it 
is  made  lawful  for  His  Majesty,  by  order  in  writing, 
under  the  hand  and  seal  of  the  Secretary  of  State, 
to  grant  to  any  convict  under  sentence  of  penal 
servitude  a  licence  to  be  at  large,  during  such  portion 
of  his  term,  and  on  such  conditions  in  all  respects,  as 
to  His  Majesty  shall  seem  fit ;  such  licence  being 
forfeited  if  the  holder  is,  while  on  licence,  convicted 
of  any  indictable  offence,  and  being  hable  to  revocation 
in  certain  circumstances. 

The  conditions  usually  attached  to  such  licences 
are,  that  the  holder  (i)  shall  preserve  his  licence,  and 
produce  it  when  called  upon  to  do  so  by  a  magistrate 
or  police  officer  ;  (ii)  shall  abstain  from  any  violation 
of  the  law  ;  (iii)  shall  not  habitually  associate  with 
notoriously  bad  characters,  such  as  reputed  thieves 
and  prostitutes ;  and  (iv)  shall  not  lead  an  idle  and 
dissolute  life,  without  visible  means  of  obtaining  an 
honest  livelihood.  But  such  other  conditions  as  may 
be  thought  fit  may  also  be  attached  to  the  licence. 
A  licence-holder  is  further  required,  by  the  Prevention 
of  Crimes  Act,  1871,  as  amended  by  the  Prevention 
of  Crime  Act,  1879,  and  the  Penal  Servitude  Act, 
1891,  to  notify  to  the  police  his  place  of  residence,  and 
any  change  thereof,  and  to  report  himself  monthly, 
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either  personally  or  by  letter,  to  the  police  of  the 
district  in  which  he  is  residing. 

In  the  event  of  a  licence-holder  being  convicted  of 
any  offence  on  indictment,  his  licence  is  automatically 
forfeited  ;  and,  after  serving  any  sentence  which  may 
have  been  inflicted  upon  him  for  his  new  offence,  he 
then  proceeds  to  complete  the  remanet,  or  unexpired 
portion  of  his  former  sentence. 

If  he  breaks  any  of  the  conditions  of  his  licence, 
he  may  be  brought  before  a  court  of  summary  juris- 
diction, and  sentenced  to  a  term  of  imprisonment  not 
exceeding  three  months  ;  and  in  such  case,  or  if  he 
be  convicted  summarily  of  any  offence,  his  licence  is 
liable  to  be  revoked  at  the  discretion  of  the  Secretary 
of  State.  The  effect  of  revocation  of  a  licence  is  the 
same  as  that  of  forfeiture. 

If  the  licence-holder  fails  to  notify  his  address,  or 
duly  to  report  to  the  police,  he  may  be  brought  before 
a  court  of  summary  jurisdiction,  which  may  either 
forfeit  his  licence  or  sentence  him  to  imprisonment 
for  any  term  not  exceeding  one  year  ;  unless  he 
proves  to  the  satisfaction  of  the  court  that  he  has 
done  his  best  to  comply  with  the  requirements  of 
the  law. 

By  the  Prevention  of  Crime  Act,  1908,  s.  12,  where 
a  i^erson  has  been  sentenced  to  penal  servitude  for  a 
term  of  five  years  or  upwards,  and  he  appears  to  the 
Secretary  of  State  to  have  been  an  habitual  criminal, 
the  Secretary  of  State  may,  if  he  thinks  fit,  at  any 
time  after  three  years  of  the  term  of  penal  servitude 
have  expired,  commute  the  whole  or  any  part  of  the 
residue  of  the  sentence  to  a  sentence  of  preventive 
detention  (p.  47 G)  for  a  period  not  exceeding  the 
length  of  the  unexpired  portion  of  the  sentence. 

Moreover,  if  a  prisoner's  healtli  renders  it  undesirable 
that  he  should  be  detained  in  prison,  he  may  be 
discharged  as  an  act  of  grace  ;    but  if  his  ill-health  is 
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due  in  whole  or  in  part  to  his  own  conduct  in  prison, 
it  is  provided  by  the  Prisoners  (Temporary  Discharge 
for  111  Health)  Act,  1913,  that  his  release  may  be 
temporary  and  conditional  only.  If,  in  such  case,  he 
fails  to  return  to  prison  at  the  expiry  of  his  temporary 
release,  or  to  comply  with  any  of  the  conditions  under 
which  he  was  released,  he  may  be  arrested  without 
warrant  and  taken  back  to  prison. 

The  period  during  which  a  prisoner  is  temporarily 
or  conditionally  released  under  this  Act,  does  not 
count  for  the  purpose  of  fulfilment  of  the  sentence, 
the  currenc}'  of  which  is  suspended  from  the  day  on 
which  the  release  is  granted. 

III.  Imprisonment. 

A  sentence  of  imprisonment  may  be,  as  we  have 
seen  (p.  410),  either  with  hard  labour  or  without  hard 
labour,  and,  in  the  latter  case,  in  the  first,  second, 
or  third  division. 

Prisoners  of  the  first  division  are  kept  apart  from 
other  classes  of  prisoners,  and  receive  specially 
privileged  treatment.  Within  certain  limits,  they  are 
permitted  at  their  own  expense  to  provide  furniture 
for  their  cells,  to  wear  ordinary  clothing,  to  supply 
their  own  food,  and  to  be  given  assistance  for  per- 
forming menial  tasks.  They  may  be  supplied  with 
suitable  books  and  newspapers.  They  are  not  required 
to  work,  but  may  follow  their  trade  or  profession, 
where  the  conditions  of  prison  life  permit  of  it.  They 
may  receive  periodical  visits  from  friends,  and  write 
and  receive  letters. 

Prisoners  of  the  second  division  are  also  kept  apart 
from  other  classes  of  prisoners,  and  receive  certain 
privileges  not  accorded  to  prisoners  in  the  third 
division,  principally  in  the  matter  of  a  distinctive 
dress  and  of  more  frequent  visits  and  letters.     They 
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are  employed  on  work  of  an  industrial  or  manufacturing 
nature. 

Prisoners  of  the  third  division,  and  those  sentenced 
to  imprisonment  with  hard  labour,  receive,  except 
during  the  first  month  of  imprisonment,  substantially 
the  same  treatment.  Prisoners  of  the  third  division 
are  employed  throughout  their  term  on  industrial 
labour,  which  may  be  performed  in  their  ceUs  or  in 
association  with  other  prisoners  ;  while  those  sentenced 
to  hard  labom:  are,  unless  they  be  juvenile  offenders, 
employed  for  the  first  twenty-eight  days  of  their  term, 
in  strict  separation,  on  hard  bodily  or  manual  labour. 
After  that  period,  if  their  conduct  and  industry  are 
good,  they  are  employed  on  labour  of  a  less  hard 
description,  if  possible  in  association  with  other 
prisoners.  Third  division  prisoners  and  those  sentenced 
to  hard  labour  are  divided  into  four  classes,  ^.e.,  (1) 
the  '  Star  Class,'  consisting  of  prisoners  who  have  not 
been  previously  convicted  of  serious  crime,  or  who  are 
not  habitually  criminal  or  of  corrupt  habits  ;  (2)  the 
'  Ordinary  Class,'  consisting  of  prisoners  who  have 
been  previously  convicted  of  serious  crime,  or  are 
habitual  criminals  or  of  corrupt  habits  ;  (3)  prisoners 
between  the  age  of  sixteen  and  twentj'^-one  ;  (4) 
juvenile  offenders  under  the  age  of  sixteen.  Special 
provision  is  made  for  the  treatment  of  the  last  two 
of  these  classes. 

Persons  between  sixteen  and  twenty-one  are  sub- 
jected to  what  is  known  as  '  modified  Borstal  Treatment,' 
and  are  specially  treated  with  a  view  to  their  segrega- 
tion while  in  prison,  instruction  in  useful  industries, 
and  education.  They  may  be  employed  in  association 
in  workshops  or  outdoor  work  from  the  commencement 
of  their  sentences,  and  may,  if  medically  fit,  be 
exercised  at  physical  drill  or  gymnastics  in  lieu  of, 
or  in  addition  to,  walking  exercises.  Arrangements 
for  their  future  welfare  are  made,  before  their  discharge, 
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with  philanthropic  societies  or  individuals.  Interesting 
observations  on  this  system  will  be  found  in  the  case 
of  R.  V.  Oxlade  [1919]  2  K.  B.  628. 

Separate  accommodation  is  set  apart  for  juvenile 
offenders  ;  and  those  who  have  not  been  in  prison 
before,  and  are  well  conducted,  are  kept  apart  from 
those  who  have  been  in  prison  before  or  who  mis- 
behave in  prison.  The  ordinary  prison  discipline  is 
considerably  mitigated,  and  steps  are  taken  to  advance 
their  moral  welfare  and  future  career. 

All  persons  under  sentence  of  imprisonment  for  a 
period  exceeding  one  month  may,  by  industry  and 
good  conduct,  earn  a  remission  of  a  portion  of  their 
imprisonment,  not  exceeding  one  sixth  of  the  whole 
sentence.  Such  remission  is  absolute,  and  is  not, 
as  in  the  case  of  remission  of  sentences  of  penal 
servitude,  conditional  on  the  observation  of  the 
terms  of  a  licence,  or  on  reporting  periodically  to 
the  police. 

The  provisions  of  the  Prisoners  (Temporary  Dis- 
charge for  111  Health)  Act,  1913  (p.  471),  apply  to 
persons  undergoing  terms  of  imprisonment. 

IV.  Whipping. 

Where  a  person  is  sentenced  to  be  whipped,  the 
instrument  to  be  used  and  the  number  of  strokes  are 
specified  in  the  sentence.  The  instrument  may  be 
either  a  cat  o'  nine  tails  or  a  birch  rod. 

Male  children  above  seven  and  under  fourteen 
years  of  age  may,  under  the  provisions  of  the  Summary 
Jurisdiction  Act,  1879,  ss.  10  and  49,  and  the  Children 
Act,  1908,  ss.  102  and  128,  if  convicted  by  a  court  of 
summary  jurisdiction  of  an  indictable  offence,  be 
whipped  with  not  more  than  six  strokes  of  a  birch 
rod  by  a  constable,  in  the  presence  of  a  police 
officer  of  higher  rank.     The  parent  or  guardian  of  the 
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child,  if  he  desires  it,  may  also  be  present  at  such 
wliij)ping,  which  may  be  either  in  addition  to,  or 
instead  of,  any  other  punishment. 

The  Whipping  Act,  1862,  provides  that  boys  under 
the  age  of  fourteen  shall  only  be  whipped  with  a  birch 
rod,  and  that  the  number  of  strokes  shall  not  exceed 
twelve.  The  Larceny  Act,  1916,  provides  that,  in 
the  case  of  offences  under  that  Act  punishable  with 
whipping,  boys  under  the  age  of  sixteen  shall  only 
be  whipped  with  a  birch  rod,  and  that  the  number 
of  strokes  shall  not  exceed  twenty-five  ;  and  this 
regulation  also  apphes  to  an  offence  under  s.  21  of 
the  Offences  against  the  Person  Act,  1861.  Although 
this  limitation  is  not  expressly  applied  to  other  cases 
in  which  boys  under  sixteen  maj'^  be  whipped,  e.g., 
for  various  offences  under  the  Offences  against  the 
Person  Act,  1861,  the  Malicious  Damage  Act,  1861, 
and  under  s.  4  of  the  Criminal  Law  Amendment  Act, 
1885,  it  seems  probable  that  in  practice  it  would  always 
be  observed.  Where  the  offender's  age  exceeds  six- 
teen, in  the  case  of  offences  under  the  Larceny  Act, 
1916,  in  respect  of  which  whipping  may  be  awarded, 
and  under  s.  21  of  the  Offences  against  tlie  Person 
Act,  1861,  the  instrument  used  may  be  either  the 
cat  o'  nine  tails  or  a  birch  rod,  and  the  number  of 
strokes  must  not  exceed  fifty.  Here  again,  it  seems 
probable  that  this  provision  would  in  practice  be 
applied  to  the  other  offences  for  which  persons  over 
sixteen  may  be  sentenced  to  be  whipped,  e.g.,  in  the 
case  of  a  person  convicted  of  procuration,  or  of  being 
an  incorrigible  rogue. 

Whipping  was  formerly  frequently  carried  out  in 
public  ;  but  now  all  the  statutes,  except  the  Treason 
Act,  1842,  provide  only  for  private  whipping.  The 
Treason  Act,  1842,  deals  with  attempts  to  alarm  or 
injure  the  sovereign,  and  provides  that  the  whipping 
may  be  public  or  private  ;    but  it  may  be  assumed 
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that,  even  in  this  case,  public  whipping  would  not  at 
the  present  time  be  ordered. 

Every  whipping  to  be  inflicted  under  the  Larceny 
Act,  1916,  or  for  an  offence  under  s.  21  of  the  Offences 
against  the  Person  Act,  1861,  must,  if  the  person  be 
also  sentenced  to  penal  servitude,  be  inflicted  before 
his  removal  to  a  convict  prison  for  the  purpose  of 
undergoing  his  sentence.  This  provision  may  also 
be  taken  to  be  of  general  application  in  the  case  of 
persons  sentenced  to  penal  servitude. 

The  cases  in  which  whipping  may  be  awarded  as  a 
punishment  have  been  previously  stated  (pp.  410-412). 


V.  Fines. 

A  fine  imposed  after  conviction  on  indictment  may 
be  levied  as  a  Crown  debt  of  record,  under  the  Levy 
of  Fines  Acts,  1822  and  1823,  or  else  enforced  by 
imprisonment  without  hard  labour  until  paid.  It  is 
usual,  when  a  fine  is  imposed,  for  the  judge  to  direct 
specifically  that  the  offender  shall  be  imprisoned  until 
payment.  The  courts  have  no  power  to  remit  or 
mitigate  a  fine  when  once  it  has  been  duly  recorded  ; 
and  applications  for  remission  must  be  made  to  the 
Treasury.  Fines  imposed  upon  parents  and  guardians 
under  the  provisions  of  s.  99  of  the  Children  Act, 
1908,  are  similarly  recovered  by  distress  or  the  im- 
prisonment of  the  parent  or  guardian. 

The  imposition  of  fines  by  courts  of  summary 
jurisdiction  is  regulated  by  the  Summary  Jurisdiction 
Act,  1879,  and  the  Criminal  Justice  Administration 
Act,  1914.  A  reasonable  time  must  be  allowed  for 
the  payment  of  the  fine,  and,  in  default  of  payment,  a 
person  can  only  be  imprisoned  for  a  limited  period, 
varying  from  seven  days  to  three  months,  according  to 
the  amount  of  the  fine  imposed.  Payment  may  also  be 
made  by  mstalments ;  and,  where  a  person  has  been 
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committed  to  prison  for  non-payment  of  a  fine,  the 
term  of  imprisonment  imposed  may  be  proportionately 
reduced  on  payment  of  part  of  the  fine. 

VI.  Police  Supervision. 

A  person  sentenced  to  police  supervision,  has  by 
s.  8  of  the  Prevention  of  Crimes  Act,  1871,  precisely 
the  same  duty  of  notifying  his  address  and  any  change 
thereof,  and  of  reporting  monthly,  either  personally  or 
by  letter,  to  the  police,  as  that  cast  upon  the  holder 
of  a  ticket-of-leave  under  the  Penal  Servitude  Acts 
(p.  469).  On  failure  to  comply  with  these  require- 
ments, the  person  under  supervision  may  be  brought 
before  a  court  of  summary  jurisdiction  and  sentenced 
to  imprisonment  for  any  term  not  exceeding  one  year, 
unless  he  proves,  to  the  satisfaction  of  the  court,  that 
he  did  his  best  to  act  in  conformity  with  the  law. 

VII.  Preventive  Detention. 

A  sentence  of  preventive  detention  takes  effect 
immediately  on  the  determination  of  the  sentence  of 
penal  servitude  which  is  a  condition  precedent  to  its 
infliction  (pp.  413-414).  Such  determination  may  be 
either  by  effluxion  of  time,  or  at  such  earlier  date  as 
the  Secretary  of  State  may  direct,  having  regard  to 
the  circumstances  of  the  case,  and  in  particular  to 
the  time  at  which  the  convict,  if  sentenced  to  penal 
servitude  alone,  would  ordinarily  have  been  licensed 
to  be  at  large. 

Persons  sentenced  to  preventive  detention  are 
confined  in  a  prison  or  part  of  a  prison  set  apart  for 
the  purpose,  and  are,  by  the  Prevention  of  Crime 
Act,  1U08,  to  be  subjected  to  such  disciplinary  and 
reformative  influences  and  to  be  employed  on  such 
work,  as  may  be  best  fitted  to  make  them  able  and 
willing   to   earn   an   honest   livelihood   on   discharge. 
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Their  treatment  is  regulated  by  Rules  made  under  the 
Act.  They  are  divided  into  three  Grades,  '  Ordinary,' 
'  Special,'  and  '  Disciplinary,'  and,  on  entering  upon 
their  sentence,  are  all  placed  in  the  Ordinary  Grade. 
After  every  six  months  passed  in  the  Ordinary  Grade 
with  exemplary  conduct,  a  prisoner  who  has  shown 
zeal  and  industry  in  the  work  assigned  to  him  may 
be  awarded  a  certificate  of  industry  and  conduct. 
Four  of  these  certificates  entitle  him  to  promotion 
to  the  Special  Grade ;  and,  with  each  certificate,  he 
receives  a  good-conduct  stripe  carrying  privileges  or 
a  small  monetary  payment.  A  prisoner  may  be 
placed  in  the  Disciplinary  Grade  for  misconduct,  or 
because  he  is  known  to  be  exercising  a  bad  influence 
on  others,  and  may  be  kept  there  as  long  as  may  be 
necessary  in  the  interests  of  himself  and  of  others. 

Prisoners  are  employed  either  at  useful  trades,  in 
which  they  receive  instruction,  or  at  agricultural  work, 
or  in  the  service  of  the  prison  ;  and  those  in  the 
Ordinary  and  Special  Grades  are  allowed  to  earn 
gratuity  by  their  work.  Prisoners  in  the  Ordinary 
Grade  are  allowed  to  associate  at  meal  times,  and  also, 
after  gaining  their  second  certificate,  in  the  evenings. 
Prisoners  in  the  Special  Grade  are  allowed  to  associate 
at  meal  times  and  in  the  evenings,  and  are  also  allowed 
such  additional  relaxations  of  a  literary  and  social 
character  as  may  from  time  to  time  be  prescribed. 
Prisoners  in  the  Disciplinary  Grade  are  not  allowed  to 
associate  with  others,  except  at  labour. 

Once  at  least  in  every  three  years  during  which  a 
person  is  detained  in  custody  under  a  sentence  of 
preventive  detention,  the  Secretary  of  State  reviews 
his  case,  with  a  view  to  determining  whether  he  shall 
be  placed  out  on  licence,  and,  if  so,  on  what  conditions. 
The  Secretary  of  State  has  power  at  any  time  to 
discharge  on  Hcence  a  person  undergomg  preventive 
detention,    if    satisfied    that    there    is    a     reasonable 
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probability  that  he  will  abstain  from  crime  and  lead 
a  useful  and  industrious  life,  or  that  he  is  no  longer 
capable  of  engaging  in  crime,  or  that,  for  any  other 
reason,  his  release  is  desirable.  A  person  so  released 
may  be  discharged  on  probation,  and  on  condition 
that  he  be  placed  under  the  supervision  or  authority 
of  some  society  or  person,  or  on  any  other  conditions 
that  may  be  specified  by  the  Secretary  of  State.  The 
provisions  regarding  licences  to  be  at  large  granted 
to  persons  undergoing  penal  servitude  do  not  apply 
to  these  licences ;  but  these  licences  are  at  any  time 
liable  to  be  revoked,  and  any  breach  of  the  conditions 
of  the  licence  causes  its  forfeiture.  The  society  or 
person  under  whose  supervision  a  person  discharged  on 
licence  is  placed,  reports  periodically  to  the  Secretary 
of  State  as  to  his  conduct  and  circumstances. 

The  Secretary  of  State  may  at  any  time  discharge 
absolutely  any  person  who  has  been  discharged  on 
licence  ;  and  this  will  always  be  done  at  the  expiration 
of  a  period  of  five  years  from  the  time  when  the  licence 
was  granted,  provided  the  licensee  has  been  observing 
the  conditions  of  his  licence  and  abstaining  from  crime. 

VIII.  Inebriate  Reformatories  and  Retreats. 

Inebriate  Reformatories  are  of  two  kinds.  State 
reformatories  and  certified  reformatories.  The  former 
are  established  by  the  Secretary  of  State,  and,  at  the 
present  time,  are  two  in  number,  one  for  men  at 
Warwick  and  one  for  women  at  Ajdcsbury.  The  latter 
may  be  established  by  the  council  of  any  county  or 
borough,  subject  to  their  being  certified  by  the  Secretary 
of  State . 

Regulations  under  the  Inebriates  Act,  1898,  have 
been  made  by  the  Secretary  of  State  for  the  classifi- 
cation, treatment,  employment,  and  control  of  the 
inmates  of  State  reformatories,  and  for  their  absence 
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under  licence.  Subject  to  such  regulations,  the  pro- 
visions of  the  Prison  Acts,  1865  to  1898,  apply  to 
State  reformatories. 

Model  regulations  have  also  been  framed  by  the 
Secretary  of  State  for  certified  reformatories  ;  but 
the  regulations  of  each  certified  reformatory  are 
separately  drawn  up  by  the  managers  thereof  on  the 
basis  of  the  model  regulations,  which  may,  subject  to 
the  approval  of  the  Secretary  of  State,  be  modified  in 
such  way  as  may  be  rendered  desirable  by  the  special 
circumstances  of  the  institution. 

Inmates  of  a  State  reformatory  may  be  transferred 
to  a  certified  reformatory,  and  vice  versa. 

A  person  may  be  released  from  an  inebriate 
reformatory  on  licence,  into  the  charge  of  a  suitable 
person  ;  but  any  breach  of  the  terms  of  the  licence 
renders  it  liable  to  revocation. 

Retreats  are  established  by  licence  from  a  local 
authority  under  the  Inebriates  Acts,  1879  and  1898,  and 
are  houses  for  the  reception,  control,  care,  and  curative 
treatment  of  habitual  drunkards.  A  person  cannot 
be  sent  to  a  retreat  except  with  his  consent.  Rules 
have  been  made  by  the  Secretary  of  State  for  the 
treatment  of  inmates,  who  may  be  released  on  licence, 
as  in  the  case  of  those  sent  to  reformatories. 

The  laws  and  general  regulations  affecting  these 
establishments  have  been  previously  described  (Vol.  I., 
p.  607). 

IX.  Recognisances. 

We  have  already  (p.  415)  dealt  in  some  detail  with 
the  nature  of  recognisances.  Where  the  offender 
observes  the  conditions  of  his  recognisance,  neither  he 
nor  his  sureties,  if  any,  will  hear  any  more  of  the 
matter.  But  if  a  condition  of  the  recognisance  be 
broken,  the  recognisance  is  liable  to  forfeiture,  where- 
upon the  offender  and  his  sureties  become  debtors  to 
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the  Crown  for  the  sums  in  which  they  were  respectively 
bound.  The  method  of  enforcing  a  forfeited  recog- 
nisance is  by  a  process  known  as  '  estreating  '  the 
recognisance.  This  is.  in  the  Courts  of  Assize,  governed 
by  the  Fines  Acts,  1833,  ss.  26-28,  and  1859,  s.  32,  in 
Courts  of  Quarter  Sessions  by  the  Levy  of  Fines  Acts, 
1822  and  1823,  and  the  Criminal  Law  Act,  1826,  s.  31, 
and,  in  the  King's  Bench  Division,  by  the  Crown  Office 
Rules,  1906.  The  court  has  a  discretion  as  to  whether 
to  order  the  estreat  of  a  recognisance.  In  effect,  if 
estreat  is  ordered,  the  sheriff  seizes  the  goods  of  the 
recognisor  to  the  amount  of  the  recognisance,  and,  if 
sufficient  cannot  be  found,  the  body  of  the  recognisor. 

X.  Probation  Orders. 

These,  as  we  have  seen  (p.  418),  are  orders  for  the 
insertion  in  a  recognisance  of  conditions  providing  for 
the  supervision  of  offenders  during  a  sjiecified  period, 
by  an  officer  known  as  a  Probation  Officer.  This  officer 
reports  to  the  court  on  the  behaviour  of  the  offender  ; 
and  the  court  may,  at  any  time,  extend  or  diminish 
the  duration  of  the  order,  vary  its  conditions,  or 
discharge  the  recognisance.  If  the  court  is  satisfied 
that  the  offender  has  failed  to  observe  any  of  the 
conditions  of  his  recognisance,  it  may  issue  a  warrant 
for  his  apprehension,  or  direct  him  by  summons  to 
appear  before  the  court,  and  thereupon  convict  and 
sentence  him  for  his  original  offence.  Rules  have 
been  made  under  the  Probation  of  Offenders  Act,  1907, 
prescribing  the  duties  of  Probation  Officers. 

XL  Reformatory   and   Industrial    Schools,  and 
Places  of  Detention. 

Reformatory  and  industrial  scliools  were  originally 
institutions  of  a  private  nature  founded  by  philan- 
thropic persons  for  educating  and  training  in  industry 
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children  and  young  persons  who  had  become,  or  were 
likely  to  become,  criminals.  They  are  now,  however, 
largely  supported  by  contributions  from  prison 
authorities  and  from  the  Treasury,  and  are  regulated 
by  statute.  They  are,  for  the  most  part,  if  not 
entirely,  still  owned  and  managed  privately  ;  and, 
though  county  and  borough  councils  are  empowered, 
with  the  approval  of  the  Secretary  of  State,  to  establish 
them,  they  do  not  appear  to  have  made  use  of  this 
power.  Instead  of  doing  so,  they  contribute  to  the 
support  of  those  founded  by  private  effort,  and 
contract  with  the  managers  for  the  reception  of 
inmates. 

The  law  with  regard  to  these  schools  is  now  con- 
tained in  Part  IV.  of  the  Children  Act,  1908,  which 
repeals  and  consolidates  the  earlier  Acts. 

The    main    difference    between    reformatory    and 
industrial  schools  is,  that  the  former  are  intended  for 
the  industrial  training   of  young  persons   who   have 
already  embarked  on  a  career  of  crime,  whereas  the 
latter  are  intended  for  those  whose  surroundings  are 
such  that  they  are  in  danger  of  doing  so.     Accordingly, 
detention  in  a  reformatory  school  is  awarded  as  part 
of,  or  in  lieu  of,  other  punishments,  while  detention 
in  an  industrial  school  may  be  ordered  in  many  cases 
where    no    offence    has    actually    been    committed. 
Reformatory  and  industrial  schools  must  be  certified 
by    the    Secretary    of    State.     They    maintain    their 
voluntary  character  to  this  extent,  that  the  managers 
may  decline  to  receive  any  youthful  offender  or  child  ; 
but,  when   once   they  have  accepted   him,   they  are 
bound  to  teach,   train,   lodge,   clothe,   and  feed  him 
during  the  whole  period  for  which  he  is  liable  to  be 
detained. 

The  managers  may  at  any  time,  with  the  consent 
of  the  Secretary  of  State,  and,  after  the  expiration 
of  eighteen  months  of  the  period  of  detention,  without 
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such  consent,  by  licence  permit  the  offender  or  child 
to  live  with  any  trustworthy  and  respectable  person 
who  is  willing  to  receive  and  take  charge  of  him.  The 
licence  may  be  granted  subject  to  conditions,  the 
breach  of  which  renders  it  liable  to  be  forfeited ;  and 
the  managers  may  at  any  time  revoke  a  licence,  and 
order  the  offender  or  child  to  return  to  the  school. 

Youthful  offenders  who  are  sent  to  a  reformatory 
school  remain,  up  to  the  age  of  nineteen,  under  the 
supervision  of  the  managers  of  the  school,  even  though 
their  period  of  detention  expires  before  they  attain 
that  age  ;  and  children  sent  to  an  industrial  school 
similarly  remain  under  supervision  up  to  the  age  of 
eighteen,  except  in  certain  specified  cases.  A  person 
under  such  supervision  is  liable  to  be  recalled  to  the 
school  and  detained  there  for  any  period  not  ex- 
ceeding three  months.  Supervision  may  be  ordered 
to  cease  at  any  time  by  the  Secretary  of  State. 

The  Secretary  of  State  may  further,  at  any  time, 
order  a  youthful  offender  or  child  to  be  discharged 
from  a  school,  either  absolutely  or  on  certain  con- 
ditions ;  and,  where  the  discharge  is  conditional,  it  may 
be  revoked  on  breach  of  any  of  the  conditions. 

Youthful  offenders  or  children  who  conduct  them- 
selves well  may  be  apprenticed  to  a  trade  or  calling, 
or  permitted  to  join  any  service,  including  service  in 
the  navy  or  army,  or  to  emigrate. 

Places  of  detention  to  which  young  persons  or 
children  may  be  committed,  in  lieu  of  being  sent  to 
prison,  are  provided  by  the  police  authority  in  every 
petty  sessional  division.  Arrangements  are  usually 
made  with  the  occui)ier  of  suitable  premises  for  this 
purpose.  The  police  authority  must  satisfy  itself  of  the 
fitness  of  such  occupier  to  have  the  custody  and  care 
of  children  or  young  persons,  and  of  the  suitability 
of  the  accommodation  provided.  Charitable  institu- 
tions arc  sometimes  also  used  for  the  purpose.     Such 
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places  of  detention  must  be  registered ;  and  the 
registered  occupier  is  responsible  for  the  custody  of 
persons  committed  to  his  charge. 


XII.  Borstal  Institutions. 

These  institutions  are  now  governed  by  the  Pre- 
vention of  Crime  Act,  1908,  and  Regulations  made 
thereunder.  The  name  '  Borstal  '  was  given  to  them 
from  the  first  of  their  kind,  situated  near  Rochester, 
in  Kent,  which  was  opened  in  1901  as  a  juvenile- 
adult  reformatory.  The  class  of  persons  for  which 
the  Borstal  system  was  devised  is  not  first  offenders 
or  novices  in  crime,  but  young  recidivists,  guilty  for 
the  most  part  of  acts  of  larceny,  and  rough  undisciplined 
lads,  of  the  lounging  and  '  hooligan '  types,  who  are 
apparently  drifting  towards  a  career  of  crime. 

The  principal  features  of  the  system  are — (i)  trade 
instruction  is  given,  each  offender  being  taught  by 
competent  instructors  some  useful  industry,  such  as 
carpentry,  building,  blacksmithing,  tinsmithing,  baking, 
market-gardening,  or  the  like ;  (ii)  education  is  pro- 
vided, lectures  and  addresses  are  given,  and  there 
is  an  excellent  library  ;  (iii)  regular  physical  drill ; 
and  (iv)  schemes  for  rewards  and  encouragement  to 
industry  and  good  conduct. 

There  are  three  Grades,  the  'Ordinary,'  'Special,' 
and  '  Penal.'  Each  offender  starts  in  the  Ordinary 
Grade,  and  may  be  promoted  to  the  Special  or  degraded 
to  the  Penal  Grade. 

A  person  undergoing  detention  in  a  Borstal  Institu- 
tion does  not  earn  remission  as  a  matter  of  course  ; 
but,  at  any  time  after  the  expiration  of  six  months 
(or,  in  the  case  of  a  female,  of  three  months)  from  the 
commencement  of  the  term  of  detention,  the  Prison 
Commissioners  may,  if  satisfied  that  there  is  a 
reasonable  probability  that  the  offender  will  abstain 
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from  crime  and  lead  a  useful  and  industrious  life,  by 
licence  permit  him  to  be  discharged,  on  condition  that 
he  be  placed  under  the  supervision  or  authority  of 
any  society  or  person  who  may  be  willing  to  take 
charge  of  the  case.  Such  licences  may  be  forfeited 
or  revoked  in  the  same  manner  as  licences  granted  to 
other  offenders.  The  time  spent  under  training 
necessarily  varies  with  the  individual  and  the  trade 
to  be  taught  ;  and  remission  is  only  granted  where 
it  appears  that  the  offender  is  likely  to  benefit  by 
release  rather  than  by  continued  detention  in  the 
institution. 

A  person  detained  in  a  Borstal  Institution  who  is 
reported  to  be  incorrigible,  or  to  be  exercising  a  bad 
influence  on  the  other  inmates  of  the  institution,  may 
be  transferred  to  a  prison,  the  remainder  of  his  sen- 
tence of  detention  being  commuted  to  a  sentence  of 
imprisonment,  with  or  without  hard  labour,  for  a 
period  corresponding  to  the  unexpired  term  of  his 
detention  or  to  such  shorter  period  as  the  Secretary 
of  State  may  direct. 

An  important  adjunct  to  the  Borstal  Institutions 
is  a  voluntary  association  known  as  the  '  Borstal 
Association,'  the  members  of  which  visit  the  Institu- 
tions, and  devote  much  time  to  assisting  the  lads  with 
advice,  arranging  suitable  employment  for  them  on 
their  discharge,  and  in  every  way  encouraging  them 
to  take  honourable  places  in  the  community.  Thus 
an  effective  means  of  supervision  and  rehabilitation 
in  honest  life  after  discharge  are  provided,  which  are 
indispensable  to  any  scheme  which  has  for  its  object 
the  reclamation  of  young  criminals. 

XIII.  Institutions  for  Defectives. 

These  are  regulated  by  the  Mental  Deficiency  Act, 
1913,  and  Rules  made  thereunder  (Vol.  I.,  pp.  698-599). 
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An  order  sending  a  person  to  such  an  institution 
remains  in  force  for  a  year,  and  may  thereafter  be 
renewed  for  successive  periods  of  five  years  under  the 
authority  of  the  Board  of  Control.  A  person  may  be 
sent  to  a  State  Institution  if  of  dangerous  or  violent 
propensities,  and  otherwise  to  a  Certified  Institution. 


Civil  Effects  of  Conviction. 

Until  the  year  1813,  a  person  convicted  of  felony, 
without  benefit  of  clergy,  was  liable  to  capital  punish- 
ment, forfeiture,  and  attainder.  The  consequence  of 
forfeiture  and  attainder  was,  that  the  whole  of  a  felon's 
chattels  were  forfeited  to  the  Crown,  and  his  real 
estate  to  his  lord  ;  while  no  one  could  inherit  any 
property  through  or  from  him.  He  became  dead  to 
all  civil  rights,  and  his  blood  was  corrupted,  so  that 
descent  could  not  be  traced  through  him.  By  the 
54  Geo.  III.  (1814)  c.  145,  and  the  9  Geo.  IV.  (1828) 
c.  31,  the  law  of  forfeiture  for  felony  was  considerably 
modified.  Prisoners  convicted  of  treason  or  murder 
were  left  in  the  same  state  as  before  ;  but  it  was 
provided  that,  in  other  cases  of  felony,  there  should 
be  no  attainder,  and  that  the  forfeiture  should  only 
extend  to  the  life  interest  of  the  criminal. 

The  Forfeiture  Act,  1870,  entirely  abolished  attainder 
and  the  forfeiture  of  lands  or  goods  on  conviction 
of  treason  or  felony,  and  provided  that  thereafter  no 
confession,  verdict,  inquest,  conviction  or  judgment 
of  or  for  any  treason  or  felony,  or  felo  de  se,  should 
cause  any  attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat.  In  lieu  of  these  consequences, 
the  Act  provided,  that  a  conviction  for  treason  or 
felony,  followed  by  a  sentence  of  death  or  penal 
servitude,  or  of  imprisonment  with  hard  labour  or 
for  a  period  exceeding  twelve  months,  should  dis- 
qualify the  person  convicted  from  holding  or  retaining 
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any  military,  naval,  or  civil  office  under  the  Crown, 
or  other  pubUc  employment,  or  any  ecclesiastical 
benefice,  or  any  place,  office,  or  emolument  in  any 
university  or  other  corporation,  and  from  retaining 
any  pension  or  superannuation  allowance  payable  out 
of  any  public  fund  ;  unless  he  received  a  free  pardon 
from  His  Majesty  within  tv\'o  months  after  conviction. 
A  convicted  felon  is  also  made  incapable  of  being 
elected  or  sitting  or  voting  as  a  member  of  either 
House  of  Parliament,  or  of  exercising  any  right  of 
suffrage  or  other  parliamentary  or  municipal  franchise. 

The  property  of  a  convict  is  also  the  subject  of 
statutory  provision  ;  it  being  provided  by  the  same 
Act  that  it  may  be  committed  to  the  custody 
and  management  of  administrators  appointed  by 
the  Crown,  or,  in  default  of  such  appointment,  to 
the  management  of  interim  curators  appointed  by 
Justices  of  the  Peace,  on  an  application  made  in  the 
interest  of  the  convict  or  his  family.  Such  adminis- 
trators or  curators  are  to  pay  the  convict's  debts  and 
liabilities,  and  to  support  his  family,  and,  subject 
thereto,  are  to  preserve  the  residue  of  his  property 
for  the  convict  himself  or  his  representatives,  on  the 
completion  of  his  punishment,  or  on  his  pardon  or 
death.  The  Act,  however,  expressly  excludes  from 
its  operation  the  law  of  forfeiture  consequent  upon 
outlawry  ;  and  therefore  the  antient  consequences  of 
criminal  outlawry  would  seem  to  be  still  in  force, 
though  that  form  of  procedure  is  now,  in  effect, 
obsolete. 

By  the  Children  Act,  1908,  s.  101,  the  conviction 
of  a  cliild  or  young  j^crson  is  not  to  be  regarded  as 
a  conviction  of  felony  for  the  purposes  of  any  dis- 
qualification attaching  to  felony. 

In  the  case  of  convictions  for  felony  not  falling 
within  the  provisions  of  the  Forfeiture  Act,  1870,  or 
for  misdemeanor,  the  civil  rights  of  the  offender  are, 
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in  general,  not  affected.  He  is,  however,  by  special 
statutes  subject  to  certain  disqualifications.  Thus,  a 
person  convicted  of  felony  is  disqualified  from  holding 
a  licence  to  sell  spirits.  A  conviction  for  any  offence 
followed  by  imprisonment  or  any  greater  punish- 
ment subjects  the  offender  to  certain  disqualifications 
under  the  Old  Age  Pensions  Acts,  1908  to  1919.  And 
various  offices,  such  as  those  of  district  councillor  or 
guardian  of  the  poor,  cannot  be  held  by  any  person 
who  has  been  convicted  of  crime,  until  he  has  com- 
pletely served  his  sentence. 

The  effect  of  completing  service    of  sentence  has 
already  been  explained  (p.  462). 


NOTE  ON  AUTHORITIES. 

[Further  particulars  regarding  the  manner  in  which  execution  of 
judgment  is  carried  out  may  be  found  by  reference  to  the  following  : — 

Archbold,  "  Criminal  Pleading  "  {25th  edition),  pp.  227-256  ; 
Russell,  "'Crimes  and  Misdemeanors''''  {1th  edition),  pp.  205-254. 

As  to  Penal  Servitude,  see  Convict  Prisons  Rules,  1899,  1905,  and 
1911  {printed  in  Chitty's  Statutes  {6th  edition),  Vol.  10, 
pp.  789-811). 

As  to  Imprisonment,  see  Prison  Rules,  1899  and  1909  {printed  in 
cutty's  Statutes  {6th  edition).  Vol.  10.  pp.  752-788). 

As  to  Preventive  Detention,  see  Rules  for  Persons  undergoing  Pre- 
ventive Detention,  1911  {printed  in  Chitty's  Statutes  {6th  edition). 
Vol.  10,  p.  814). 

As  to  Estreat  of  Recognisances,  see  Archbold,  "  Criminal  Pleading  " 
{25th  edition),  pp.  94-97.] 
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CONCLUSION. 

THE  RISE,  PROGRESS,  AND  DEVELOPMENT  OF  THE 
LAWS  OF  ENGLAND. 

By  the  General  Editor. 


We  have  already,  in  connection  with  the  various 
topics  discussed  in  the  preceding  four  Books,  touched 
upon  the  history  of  separate  legal  institutions.  It 
may,  however,  be  not  without  interest,  in  concluding 
this  work,  to  take  a  general  view  of  the  history  of  the 
I^aws  of  England  as  a  whole,  avoiding,  of  course,  the 
repetition  of  details  previously  related. 

We  have  previously  referred  (Vol.  I.,  pp.  15-17)  to 
the  fragmentary  and  local  character  of  the  earUest 
Enghsh  civihsation,  as  revealed  to  us  by  the  few  records 
which  survive.  This  fragmentary  and  local  character 
was  the  entirely  natural  result  of  the  piece-meal  way 
in  which  England,  after  the  fall  of  the  Roman  Empire, 
had  been  colonised  by  successive  bands  of  invad- 
ing adventurers  from  the  east.  Whilst  there  was, 
apparently,  a  strong  bond  of  sympathy  which  united 
the  colonists  in  determined  hostility  to  the  older  in- 
habitants of  the  island,  the  semi-civilised  Britons, 
there  were  quite  sufficient  differences  of  belief,  custom, 
and  speech,  to  keep  the  different  bands  apart,  at  least 
in  time  of  peace,  for  several  centuries. 

Nevertheless,  even  in  the  earliest  monuments  of 
English  Law,  the  so-called  '  Anglo-Saxon  Laws,' 
there  is  a  good  deal  to  suggest,  that  the  process  of 
fusion,  which,  as  the  comparatively  small  island  filled 
up,  might  naturally  be  expected  to  alternate,  among 
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settlers  of  fundamentally  similar  origin,  with  fierce 
outbursts  of  rivalry,  had  made  some  way.  Small 
as  were  the  kingdoms  ruled  by  ^thelbirht  and 
Wihtraed,  of  Kent,  or  Ine  of  Wessex,  it  is  probable, 
if  not  actually  certain,  that  even  those  kingdoms 
resulted  from  a  union  of  yet  smaller  kingdoms  or 
chief  ships,  and  that  the  Codes  known  by  the  names 
of  these  Kings  represent  a  fusion  of  older  and  discrepant 
customs.  After  Wihtraed's  day  (end  of  the  seventh 
century  a.d.),  darkness  falls  on  the  history  of  English 
Law  for  well-nigh  two  centuries  ;  and,  when  the 
curtain  rises  again,  the  House  of  Wessex  has  secured 
a  nominal  leadership  over  all  England  west  of  the 
Dee  and  Severn,  and  many  '  Laws  '  are  issued  in  the 
names  of  Kings  of  England.  But  it  is  doubtful 
whether,  even  when  the  law-giver  was  so  great  a  man 
as  Alfred,  these  codes  had  much  force  outside  Wessex. 
At  any  rate,  down  to  the  very  eve  of  the  Norman 
Conquest,  the  tradition  held  of  a  three-fold  law  :  the 
Wessex  (or  West  Saxon)  Law,  the  Mercian  Law,  and 
the  Danelaw  of  East  Anglia,  the  latter  largely  the 
work  of  the  great  lawgiver  Canute.  There  are,  indeed, 
from  about  this  period,  interesting  survivals  of 
attempts  to  harmonise  the  conflicting  rules  of  these 
three  customary  systems  ;  but  the  ill-success  of  these 
attempts  is  evidence  of  the  difficulty  of  the  task. 
They  were,  in  fact,  premature.  Much  more  had  to 
be  achieved  in  the  way  of  government  before  there 
could  be  an  uniform  English  Law. 

This  task,  as  we  have  seen  (Vol.  I.,  pp.  17-21),  fell 
to  the  Norman  Conqueror  and  his  officials  ;  and  their 
efforts  succeeded,  by  the  end  of  the  thirteenth  century, 
in  building  up,  into  a  coherent  system,  the  Common 
Law  of  England.  A  controversy  has  long  raged  as 
to  the  materials  wliich  they  employed  to  achieve  this 
momentous  result.  On  the  one  hand,  in  support  of 
the  view  that  the  Common  Law  is  an  adaptation  and 
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fusion  of  native  customs,  we  have  the  authentic 
tradition,  the  well-known  and  almost  unique  separation 
of  the  ancient  universities  (the  homes  of  the  Roman 
learning)  from  the  Inns  of  Court  (the  seminaries  of 
the  Common  Law),  the  extraordinary  tenacity  with 
which  primitive  institutions,  wholly  alien  to  the 
scientific  spirit  of  the  Roman  Law,  clung,  not  merely 
to  the  principles  of  the  Common  Law,  but  also  to  the 
procedure  by  which  it  was  enforced,  the  deferential 
respect  paid  by  the  Common  Law  to  precedent  (in 
itself  a  valuable  attitude,  but  utterly  opposed  to  the 
rationahsing  spirit  of  the  Roman  Law).  On  the  other 
hand,  we  have  the  undoubted  fact  of  the  vigorous 
revival  of  the  study  of  Roman  Law  in  Western  Europe 
in  the  eleventh  century  (a  revival  which  could  not 
fail  to  afiect  even  remote  England),  the  obvious 
familiarity  of  Bracton  and  other  early  Enghsh 
exponents  of  the  Common  Law  with  the  language 
of  the  '  Romanists,'  and  the  temptation  to  dip  into 
such  a  mine  of  wealth  as  the  Corpus  Juris  Romani,  to 
eke  out  the  scanty  contributions  of  barbaric  custom 
towards  the  solution  of  new  problems  in  jurisprudence. 
A  recent  learned  and  interesting  book,^  the  work  of 
an  economist  rather  than  a  lawyer,  suggests  yet  another 
aspect  for  consideration  before  a  confident  answer 
can  be  given  to  the  question  :  '  How  far  is  the  Common 
Law  a  native  system  ?  '  The  author  of  that  work 
points  out,  with  much  force,  that,  substantially 
speaking,  the  economy  of  England  at  the  time  of 
the  Norman  Conquest  was  communal  rather  than 
individualist.  Agriculture  was,  almost  entirely,  in 
the  hands  of  small  farmers  working  on  a  system  of 
intermixed  plots  in  great  common  fields  (Vol.  II., 
pp.  11-12)  ;  and  although,  admittedly,  the  way  had 
been  paved  for  a  future  race  of  great  landowners  by 
the  *  booking  '  of  lordships  to  thcgns  and  other  trusted 

'   A  Quildamati'a  I nterpretation  of  History,  by  A.  J.  Penty. 
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officials  of  the  Kings,  yet,  there  is  little  evidence  that, 
before  the  Conquest,  the  thegn  had  made  use  of  his 
'  bocland  '  to  set  up  a  system  of  capitaUst  farming. 
On  the  other  hand,  the  twelfth  and  thirteenth  cen- 
turies showed  immense  progress  and  interest  in 
capitahst  farming,  which  are  reflected  in  many  well- 
known  treatises. 1  Again,  such  urban  industry  as 
there  was,  was  carried  on  almost  entirely  in  gilds,  or 
brotherhoods,  which,  even  if  they  did  not  actually 
contract  and  produce  in  common,  undoubtedly 
regulated  individual  effort  pretty  severely  in  the 
interest  of  the  group.  Of  merchant  capitalists  on  a 
large  scale,  we  hear  little  before  the  days  of  Richard  II. ; 
and  such  rare  commercial  fortunes  as  we  do  read  of, 
seem  to  have  been  mostly  built  up  by  the  lucrative 
process  of  farming  the  King's  Customs.  But  the  great 
outburst  of  individual  enterprise  which  followed  on 
the  maritime  discoveries  of  the  fifteenth  and  sixteenth 
centuries  broke  up  the  gilds,  and  produced  the 
individual  merchant  princes  ;  and  it  is  at  least  worthy 
of  note,  that  the  destruction  and  plunder  of  the  gilds 
(sanctioned  by  the  statute  of  1547)  coincided  very 
closely,  as  a  great  legal  historian  has  shown  us,^  with 
the  last  systematic  and  determined  attempt  to  seat 
Roman  Law,  openly  and  avowedly,  on  the  throne  of 
the  Common  Law. 

It  may  well  be,  therefore,  that  the  final  verdict  of 
history  will  hold  that,  despite  the  ostentatious  repu- 
diation of  the  '  Romanists  '  by  the  founders  of  the 
Common  Law,  there  yet  entered  into  the  framework 
of  that  law,  much  material  indirectly  derived  from 
Roman  Law.     Certainly  nothing  could,  in  appearance 

^  Husbandry  (Walter  of  Henley),  Husbandry  (Anon.),  Reules 
Seynt  Robert  (Grossteste).  These  are  published  in  the  Royal 
Historical  Society's  Series  (I). 

^  Maitland,  English  Law  and  the  Renaissance  (Rede  Lecture), 
published  in  Select  Essays  in  Anglo-Ainerican  Legal  History,  Vol.  I., 
p.  168. 
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and  detail,  be  much  more  remote  from  Roman 
principles  than  that  system  of  feudal  land-tenure 
which  was  the  most  striking,  and,  in  some  ways,  the 
most  permanent  result  of  the  Norman  Conquest. 
Nevertheless,  the  system  which  converted  the  thegn 
or  land-rica  into  the  feudal  landowner,  whose  villagers 
became  liis  serfs  and  held  their  land  '  at  the  will  of 
the  lord,'  who  could  turn  the  village  waste  into  a 
capitaUst  sheep-run,  who  could  treat  his  land,  by  sale 
and  mortgage,  as  an  article  of  commerce,  who  could, 
ultimately,  break  up  the  whole  system  of  communal 
farming  by  his  '  enclosures,'  was  far  more  in  sympathy 
with  the  individual  ownership  and  capitahst  principles 
of  the  Roman  Law,  than  with  the  strong  communal 
instincts  of  pre-Conquest  agricultural  customs. 

True  it  is  that,  on  one  very  important  side  of  law, 
that  which  deals  with  the  relations  between  ruler  and 
ruled,  the  Common  Law,  despite  occasional  lapses, 
refused  sturdily  to  accept  the  despotic  principles  of 
the  Roman  system.  True  also  it  is  that,  even  in  the 
matter  of  land  law,  the  Roman  testament  was  kept 
at  bay,  ostensibly  at  least,  until  the  Reformation. 
Nevertheless,  even  if  it  did  not  cause  the  change, 
Roman  Law  was  an  effective  mirror  of,  and  handmaid 
to,  that  change  from  communal  to  individualist 
ideas  which  marks  the  last  stage  of  medieval  society. 
No  wonder  that  a  tribunal,  nourished  on  the  principles 
of  the  Common  Law,  was  puzzled  to  know  how,  in 
the  sixteenth  century,  to  apply  the  Common  Law  to 
the  mysteries  of  '  common  of  shack.' ' 

But,  if  the  efiect  of  the  first  two  centuries  after  the 
Conquest  was  to  disintegrate  medieval  communal 
society,  the  brilHant  period  of  legal  history  associated 
with  the  name  of  Edward  I.  at  least  prepared  the  vfiiy 
for  a  restoration  of  the  balance  between  individual 
and  common  interests.     The  creation  of  a  Parliament 

•  Sir  Miles  CorbeCa  Case  (1585)  7  l{i>p.  5a. 
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which  should  include,  not  merely  the  Great  Council 
of  feudal  landowners,  but  the  representatives  of  the 
communes,  the  counties  and  the  boroughs,  was  his 
work.  It  is  true  that  the  counties  were  never  cor- 
porations, in  the  strict  sense  ;  but  they  were 
communities,  i.e.,  they  had  a  common  life,  which 
expressed  itself  at  the  meetings  of  the  shire  court  held 
to  receive  the  King's  judges  on  circuit,  and,  probably, 
still,  to  hear  pleas.  And  the  cities  and  boroughs 
which  sent  representatives  to  Edward's  ParUament 
were,  if  not  yet,  technically,  corporations,  certainly 
communities  in  a  very  real  sense,  having  a  highly 
organised  common  life.  The  weak  point  in  the 
organisation  of  the  medieval  ParUament,  regarded  as 
a  counterpoise  to  excessive  individualism,  was  the 
strict  Umitation  of  the  county  representation  to 
'  belted  knights,'  who  were,  in  almost  all  cases, 
considerable  landowners,  and  who  stood  for  the  new 
capitalist  agriculture  as  against  the  old  village 
communities. 

It  would,  of  course,  be  unhistorical  to  attribute  to 
the  activity  of  the  Parliament  of  Edward  I.  the  credit 
of  all  the  great  statutes  associated  with  the  name  of 
that  monarch — the  Statute  of  Westminster  I.  (1275); 
the  Statute  of  Gloucester  (1278),  which  aimed  at 
reforming  feudal  abuses ;  the  Mortmain  Statute  of 
1279;  the  long  Statute  of  Westminster  II.  (1285), 
which  legalised  entails,  introduced  the  remedy  of 
Elegit,  and  provided  for  the  expansion  of  the  Common 
Law  by  the  provision  for  writs  in  consimili  casu  ; 
the  Statute  of  Winchester  of  the  same  year,  which 
re-organised  local  government  ;  or  the  famous  Quia 
Emptores  of  1290.  These  statutes  were  all  passed 
before  the  establishment  of  ParUament  in  its  permanent 
form  in  1295  ;  and,  though  some  of  them  were  issued 
by  assembUes  bearing  that  name,  these  were  often  far 
from  representative,  and,  in  any  case,  the  character 
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of  the  statutes  reveals  the  fact  that  they  were  mostly 
the  work  of  reforming  officials,  anxious  to  improve 
their  own  legal  machinery.  In  fact,  it  is  only  here 
and  there,  until  the  middle  of  the  fourteenth  century, 
that  anything  hke  real  Parliamentary  influence  on 
the  framing  of  a  statute  can  be  traced.  Parhament, 
at  any  rate  the  House  of  Commons,  was  concentrating 
on  the  control  of  taxation  ;  and,  probably,  very  httle 
beyond  this  was  of  real  interest  to  the  elected  House. 
Still  we  notice,  in  the  crisis  of  1322,  a  formal  claim 
by  Parliament,  to  the  effect  that  "  the  matters  which 
"  are  to  be  established  for  the  estate  of  Our  Lord  the 
"  King  and  of  his  heirs,  and  for  the  estate  of  the  realm 
"  and  of  the  people,  shall  be  treated,  accorded,  and 
"  established  in  Parhament,  by  Our  Lord  the  King, 
"  and  by  the  assent  of  the  prelates,  earls  and  barons, 
"  and  the  commonalty  of  the  realm."  This  was,  of 
course,  a  counter-blast  of  the  popular  party  against 
the  Despensers  (the  '  Lords  Ordainers  ')  ;  but  it  is 
noticeable  as  an  assertion  of  constitutional  right,  and 
it  represents  (subject  to  the  Parliament  Act,  1911) 
modern  law. 

The  first  great  occasion  of  what  may  be  termed,  in 
a  limited  sense,  the  action  of  pubhc  opinion  in  Parha- 
ment, was  the  passing  of  the  Statutes  of  Labourers, 
in  the  years  1351  and  1360.  Though  a  lead  had 
undoubtedly  been  given  to  Parhament  by  the  Ordinance 
of  1349,  and  though  the  Journals  of  Parliament  do 
not  go  back  sufficiently  far  to  enable  us  to  trace  the 
course  of  the  debates,  it  is  obvious,  from  the  tenour 
of  the  Acts,  that  Parliament  was  stirred  to  its  depths 
by  the  crisis  which  had  come  upon  the  country.  The 
cause  of  that  crisis  is  well  known  ;  it  is  a  turning  point 
in  English,  indeed  in  European,  history.  The  Great 
Plague,  commonly  known  as  the  '  Black  Death,'  had 
devastated  the  country  with  appalhng  suddenness 
and  severity,   and   swept  away  half  the  population. 
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Consequently,  the  capitalist  estates  stood  still  for  lack 
of  hands  ;     and  such  labourers   as  were  left,   either 
tempted  by  avarice,  or  honestly  unable  to  work  their 
holdings  in  the  common  fields,  put  themselves  up  to 
auction,  and  obtained  wages  then  deemed  fabulous. 
Parliament  replied  with  a  policy  which  aimed  at  root- 
ing out  the  last  remnants  of  communal  life  among  the 
peasantry,  by  requiring  every  able-bodied  person,  with 
a  few  privileged  exceptions,  to  serve  the  first  master 
who  claimed  him,  at  a  statutory  rate  of  wages.     The 
new    statutes    were     rigidly    enforced    by    the    new 
Justices   of   the  Peace,  whose   statutory   jurisdiction 
destroyed    the    last    remnants    of    the    ancient    local 
courts  of  petty  criminal  jurisdiction — the  tourn  and 
the  leet ;    and,  when  they  had  been  in  force  for  a 
generation,    the    old    common    farming    had    become 
a  hollow  mockery,  the  ghost  of  a  system  under  which 
the  English  peasantry,  despite  feudal  influences,  had 
Uved  and  thriven  for  six  hundred  years.     The  peasant, 
for  the  first  time  in  English  history,  found  himself 
a   mere   wage-earner,    bound   to    his   master   by   the 
Statutes  of  Labourers.     The  result  was  the  Peasants 
War  in   the   reign   of   Richard    II.  ;     but    again   the 
peasants  made  the  mistake  of  destrojdng  the  '  charters  ' 
which  really  contained  their  title  to  the  land,   and 
clamouring   only  for  freedom   to   sell  their  services. 
Thej'  were  easily  repressed  by  the  Statutes  of  Forcible 
Entry  and  the  early  Combination  Laws  ;   and,  though 
individuals  may  have  prospered,   the  general  lot  of 
the  peasant,  that  is,  of  the  great  bulk  of  the  nation, 
was  hard  during  the  Hundred  Years  War  and  the  Wars 
of  the  Roses. 

There  is  abundant  evidence,  during  the  Tudor  epoch, 
of  a  strong  desire  on  the  part  of  ParHament  to  issue 
legislation  of  an  ameliorating  character.  Whether 
these  efforts  really  owed  their  initiative  to  Parliament, 
or  whether  Parliament  merely  registered  the  edicts  of 
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the  masterful  occupants  of  the  throne,  may  be  a 
doubtful  question.  But  many  of  the  Tudor  statutes 
evince  a  lively  apprehension  of  the  '  decay  of  hus- 
bandry,' and  devise  more  or  less  ingenious  means  to 
arrest  it.  Unfortunately,  by  submitting  in  other 
respects  to  the  dictation  of  a  somewhat  unscrupulous 
Executive,  ParHament  in  effect  neutraUsed  its  bene- 
ficent intentions.  There  can  be  little  doubt  that  it 
milked  at,  if  it  did  not  actively  support,  the  policy 
of  '  enclosures,'  i.e.,  of  converting  what  remained  of 
'  intermixed  husbandry  '  into  '  several  fields.'  Doubt- 
less the  heart  had  gone  out  of  the  old  system,  and  what 
was  left  was  largely  a  nuisance.  If  real  community 
in  farming  had  gone,  if  every  farmer  in  a  common 
field  did  what  he  liked,  and  when  he  Uked,  then  it 
was  probably  better,  in  the  long  run,  that  he  should 
do  it  in  his  own  '  several '  or  separate  field,  than  in  the 
'  open  '  fields  of  the  township.  But  the  resentment 
was  fierce  among  the  peasants,  who  had  no  one  to 
plead  for  them  in  ParHament  ;  and  it  was  increased 
by  the  action  of  the  Crown  (at  least  formally  sanctioned 
by  ParHament)  in  dissolving  the  reHgious  houses  and 
dispersing  their  estates  among  greedy  courtiers,  whose 
chief  object  was  to  work  them  as  lucrative  sheep 
farms,  with  the  least  possible  amount  of  paid  labour. 
Thus  the  needy  peasant  lost,  not  merely  the  direct 
and,  probably,  rather  demoraUsing  dole  which  he  had 
been  accustomed  to  receive  at  the  monastery  gate, 
but  also  the  chance  of  an  easy  tenancy  or  an  easy 
job  on  the  paternally  administered  domains  of  the 
monasteries. 

The  student  will  hardly  be  likely  to  forget  the 
direct  effect  of  the  Reformation  statutes  in  extending 
the  power  of  the  Crown  over  the  affairs  of  the 
EstabHshed  Church,  through  the  patronage  of  bishoprics 
and  deaneries,  the  control  of  the  convocations,  and 
the  limitation  of  the  power  of  the  ecclesiastical  courts. 
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But  he  should  also  realise  the  effect  of  this  legislation 
on  urban  industry,  which  had,  hitherto,  escaped,  to 
a  large  extent,  from  the  individualist  movement 
which  had  destroyed  medieval  agriculture.  The 
craft  gilds,  though  mainly  industrial  organisations, 
had,  as  is  well  known,  a  strongly  religious  side.  Vast 
sums  of  money  bequeathed  for  religious  uses,  now 
deemed  superstitious,  were  administered  by  the  gilds 
for  masses,  *  obits,'  '  trentals,'  and  other  pre-Reforma- 
tion  forms  of  worship.  Seizing  this  obvious  excuse, 
the  greedy  officials  of  Henry  VIII.  and  Edward  VI. 
attacked  the  '  chantries,'  and,  despite  a  specious 
profession  of  respect  for  the  secular  objects  of  the 
'gilds,  mysteries,  and  confraternities,'  confiscated  all 
their  property  ear-marked  for  '  superstitious  uses.' 
It  is  not  necessary  to  assume  that,  under  cover  of 
these  drastic  measures,  the  Royal  Commissioners 
despoiled  all  the  gilds  of  aU  their  property — indeed 
the  ancient  wealth  of  some  of  the  survivors  of  the 
medieval  gilds,  the  '  companies  '  of  the  City  of  London 
and  other  large  towns,  proves  the  contrary.  But 
there  is  a  general  consensus  of  opinion,  that  the 
plundering  of  the  'chantries,'  combined  with  the 
revolutionary  effects  upon  trade  of  the  great  maritime 
discoveries  of  Cabot  and  Columbus,  Raleigh,  Drake 
and  Frobisher,  Vasco  da  Gama,  and  the  other  heroes 
of  fifteenth  and  sixteenth  century  adventure,  practi- 
cally destroyed  the  gilds  as  genuine  organisations  of 
urban  workers.  From  the  Reformation  onwards,  the 
class  war  between,  masters  and  journeymen,  i.e., 
between  the  individualist  employer,  unhampered  by 
gild  regulations,  and  his  employee,  now  hopeless  of 
ever  becoming  himself  a  '  master  craftsman,'  becomes 
painfully  visible  on  the  Statute  Book,  and  in  the 
records  of  the  law  courts. 

The  reader  of  this  work  will  not,  of  course,  have 
forgotten,  that  it  was  during  this  Tudor  period  that 
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the  law  of  property  in  land  assumed  its  modern  shape. 
It  is  true  that  the  medieval  system  of  mihtary  tenures 
nominally  lasted  until  the  Restoration  ;  but  it  had 
long  ceased  to  be  anything  more  than  a  very  incon- 
venient form  of  property  and  taxation.  This  change 
was  due,  apart  from  economic  causes,  largely  to  the 
activity  of  the  Court  of  Chancery  in  enforcing  Uses 
of  land,  which  could  be  created  with  a  flexibility  and 
complexity  impossible  to  the  old  common  law  con- 
veyance by  feoffment,  and,  still  more,  to  the  equally 
cumbrous  conveyance  by  fictitious  lawsuit.  And 
when  the  passing  of  the  Statute  of  Uses,  in  the  year 
1535,  had  given  legal  sanction  to  what  were  formerly 
mere  equitable  limitations,  and  when  the  ingenuity 
of  the  conveyancer  had  seized  upon  this  fact  to 
realise  (by  means  of  the  '  lease  and  release  ')  his  long- 
cherished  ideal  of  'secret  conveyances,'  the  foundations 
of  the  modern  system  were  laid.  But  the  super- 
structure was  not  erected  until  the  following  period, 
when  the  efforts  of  the  royalist  conveyancers  to  save 
the  estates  of  their  chents  during  the  Commonwealth, 
resulted  in  that  elaborate  network  of  '  family  settle- 
ments '  of  real  estate,  which  it  has  taken  the  efforts 
of  a  century  of  modern  reform  to  unloose. 

Meanwhile,  the  serious  condition  of  the  industrial 
world,  above  alluded  to,  had  received  characteristic 
treatment  at  the  hands  of  the  vigorous  statesmen  of 
Elizabeth.  After  more  than  one  attempt,  their 
pohcy  expressed  itself  in  the  three  great  statutes  of 
the  Queen's  reign,  viz.  the  Apprenticeship  Act  of 
1562  (5  Eliz.  c.  4),  which,  while  renewing  the  policy 
of  the  Statutes  of  Labourers  in  respect  of  husbandry, 
also  regulated  carefully  the  approaches  to  handicrafts 
(whose  employees  were  exempt  from  agricultural  con- 
scription), but  substituted  periodical  assessments  of 
wages  by  the  Justices  for  the  fixed  rates  of  the  Statutes 
of  Labourers;  the  Vagabondage  Act  of  1507  (39  Eliz. 
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c.  4),  which  established  a  drastic  '  workhouse  test ' 
for  the  'idle  poor' ;  and  the  Poor  Relief  Act  of  1601 
(43  Eliz.  c.  2),  which  is  still  the  basis  of  the  Poor 
Law  system.  Unfortunately,  an  unwise  effort  towards 
economy  linked  together  the  '  House  of  Correction  ' 
of  the  former  statute  with  the  '  Workhouse  '  for  the 
'  impotent  poor  '  of  the  latter,  with  fatal  results  to 
the  popularity,  even  amongst  those  it  professed  to 
reheve,  of  the  Poor  Law  system.  It  is  indeed  a  bitter 
reflection  on  the  dangers  of  well-intentioned  legislation, 
that  the  net  result  of  the  generously-intended  policy 
of  the  sixteenth  century,  after  the  expenditure  of 
hundreds  of  millions  of  money,  has  been  to  leave  in 
the  minds  of  the  intended  beneficiaries  of  that  policy, 
a  feeling  of  hatred  for  the  system  which  it  established, 
so  vivid  and  so  relentless,  as  practically  to  neutralise 
the  good  effects  of  the  system.  The  blame  for  this 
unfortunate  result,  in  addition  to  the  fundamental 
error  above  alluded  to,  lies  undoubtedly  at  the  door 
of  the  unscrupulous  attempts,  on  the  part  of  land- 
owners and  Poor  Law  officials,  to  circumvent  the 
'  settlement '  statutes  of  the  late  seventeenth  and 
eighteenth  centuries.  Indeed,  the  only  period  at 
which  the  Poor  Law  system  can  be  considered  to  have 
been  in  the  least  popular,  was  that  in  which,  as  a 
consequence  of  the  '  Speenhamland  Act'  of  1795 
and  its  imitators,  it  was  most  grossly  abused.  It 
is,  indeed,  a  pregnant  reflection  on  the  dangers 
which  lurk  even  in  the  best-intentioned  and  most 
carefully  devised  legislation,  that  the  action,  again 
well-intentioned,  of  a  practically  irresponsible  body 
of  magistrates,  should  have  been  able  to  embark  a 
great  commercial  nation  upon  a  com-se  of  State 
SociaUsm,  of  a  thoroughly  vicious  type,  which  tended 
rapidly  to  ruin  the  morals  of  the  vast  majority  of  the 
largest  class  in  the  nation,  and,  incidentally,  to  bring 
the  nation  to  bankruptcy. 
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But  the  dominant  feature  in  the  legal  history  of 
the  seventeenth  century  is,  of  course,  the  great 
constitutional  struggle  between  Crown  and  Parha- 
ment.  We  may  judge  of  the  change  which  it  wrought, 
by  comparing  the  positions  of  these  two  institutions 
at  the  beginning  and  end  of  the  century.  In  the  year 
1600,  the  monarch  was  very  nearly  the  sole  depositary 
of  pohtical  power  in  the  State.  Though  the  Act  of 
Proclamations  of  1539  had  been  repealed  on  the  death 
of  Henry  VIII.,  so  great  was  the  authority  inspired 
by  the  monarch,  that  there  was  little  difficulty  in 
forcing  through  Parhament  any  measure  proposed  on 
his  behalf,  whilst  a  Uberal  use  of  the  still  remaining 
common  law  power  to  issue  Orders  in  Council  and 
Proclamations  got  over  any  difficulty  in  the  matter 
of  legislation.  In  the  sphere  of  finance,  the  monarch 
was,  doubtless,  legally  restricted  by  the  statutes  of 
1340  and  1362,  which  prohibited  the  levy  of  non- 
Parliamentary  taxation ;  but  the  yield  of  the  expanding 
Customs  dues,  and  a  scientific  extension  of  the  claim 
to  Tonnage  and  Poundage,  enabled  a  thrifty  monarch 
to  dispense,  to  a  very  large  extent,  with  ParUamentary 
grants.  As  is  well  known,  Elizabeth  virtually  sus- 
pended the  meeting  of  Parliament  for  many  years  at 
a  time.  In  the  vast  domain  of  executive  policy,  no 
power  restrained  the  monarch.  He  had  advisers, 
many  of  them  famous  statesmen  ;  but  their  advice 
went  for  naught  if  it  did  not  coincide  with  the  personal 
views  of  the  monarch.  All  foreign  affairs  were  solely 
in  his  hands  ;  and  a  skilful  use  of  the  argument  of 
*  State  policy  '  enabled  him  to  control  the  course  both 
of  foreign  and  of  domestic  trade.  He  could  virtually 
arrest,  and  hold  in  prison  without  trial,  any  of  his 
subjects.  He  could  dismiss  any  judge  who  gave  signs 
of  being  independent  of  the  royal  will. 

Contrast  this  position  with  that  of  the  year  1700. 
Though  the  monarch  still  remained  in  real  control  of 
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the  military  forces  of  the  State,  he  was  hampered  in 
time  of  peace  by  the  definite  prohibition  of  the  Bill 
of  Rights,  and  could  not  raise  a  single  soldier  without 
the  permission  of  Parliament.  In  time  of  war,  it  is 
true,  this  prohibition  nominally  fell  into  abeyance ; 
but  the  enormously  increased  scale  on  which  warfare 
had  come  to  be  waged  rendered  it  impossible,  even  for 
a  frugal  monarch  like  William  III.,  to  carry  on  war 
for  a  year  without  laying  his  plans  before  ParUament, 
and  obtaining  its  sanction,  not  merely  to  their  general 
trend,  but  to  the  number  of  military  units  and  ships 
commissioned,  and  their  employment.  Not  only  had 
the  initiative  in  legislation  definitely  passed  to  ParUa- 
ment, but  the  royal  right  of  '  veto  '  (as  it  is  erroneously 
called)  had  sunk  almost  to  a  shadow,  while  the  power 
to  issue  Orders  in  Council  and  Proclamations  without 
the  approval  of  Parhament,  had,  at  any  rate  as  regards 
internal  affairs,  practically  disappeared.  The  lucrative 
right  to  grant  monopolies  in  the  production  of  articles 
of  commerce  had  been  cut  down  to  a  Kmit  which 
left  no  possibility  of  profit  to  the  Crown  in  its  exer- 
cise. Though  the  monarch  still  nominally  exercised 
unfettered  control  over  '  policy,'  he  could  take  no 
serious  step  without  the  approval  of  Ministers  who 
feared  the  criticism  of  Parliament  much  more  than 
the  wrath  of  the  monarch.  Parliament  claimed,  not 
only  the  exclusive  right  to  vote  taxes,  but  the  right 
to  decide  on  the  destination  of  the  taxes  thus  granted, 
and  to  audit  the  accounts  of  expenditure.  Though 
the  formal  provisions  of  the  Act  of  Settlement  did  not 
take  effect  till  1714,  yet  by  the  year  1700  the  judges 
had  been  in  effect  established  in  the  independent 
position  which  they  now  hold  ;  and  the  delay  in  formal 
confirmation  of  this  position  was  merely  due  to  a 
dispute  as  to  who  should  pay  their  salaries.  The  power 
of  irregular  arrest  and  imprisonment  had  been  swept 
away. 
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As  is  natural,  the  progress  of  this  struggle  wMch 
had  resulted  in  such  a  dramatic  change,  in  which 
Parliament  had  played  so  great  a  part,  is  easily 
traceable  in  the  Statute  Book.  At  last  the  possibihties 
dormant  in  the  action  of  Edward  I.  (f)p.  492-493) 
had  shown  themselves  ;  and  the  '  laiights  of  the  shire,' 
powerfully  aided  by  the  great  lawyers  who,  in  and 
out  of  Parhament,  supported  them,  began  a  determined 
attack  on  the  prerogatives  of  the  Crown.  As  might 
have  been  expected  from  the  character  of  the  pro- 
tagonists in  the  struggle,  the  attack  was  thoroughly 
legal  and  moderate  in  character.  Coke,  Pym, 
Hampden,  and  Selden  had  no  more  sympathy  with 
the  revolutionary  ideas  of  the  Levellers,  Diggers, 
Anabaptists,  and  Fifth-Monarchy  Men,  than  they  had 
with  the  pretensions  of  the  Stuarts — perhaps  less. 
They  were  even  hostile  to  the  more  moderate,  but 
still  advanced  hopes  of  the  advanced  legal  reformers, 
whose  proposals  were  revealed  in  the  Report  of  the 
Committee  of  the  '  Little  '  or  '  Barebones  '  Parliament 
of  1653,  appointed  'to  consider  of  the  Inconvenience, 
Delay,  Charge,  and  Irregularity  in  the  proceedings 
of  the  Law.'  ^  That  this  remarkable  document 
contains  no  wild  revolutionary  scheme,  is  proved  by 
the  fact,  that  five  sixths  of  the  reforms  which  it 
advocated  have  since  been  passed  by  Parhament,  with 
the  approval  of  all  reasonable  men.  But  the  leaders 
of  the  Parliamentary  movement  of  the  seventeenth 
century  would  have  nothing  to  do  with  it ;  and  it  had 
to  wait  at  least  a  century  and  a  half  for  its  fulfilment. 
Even  the  followers  of  Cromwell,  though  less  reverent 
of  the  past  than  the  earlier  reformers,  showed  the 
moderation  of  their  views  in  the  two  Constitutions, 
the  Instrument  of  Government  (1G53)  and  the  Humble 
Petition  and  Advice  (1G5G),  which  they  imposed  upon 
the  Protector.     The  Executive  was  to  be  '  limited  ' 

*  The  documeaL  will  be  found  in  Somera  Tracts,  VI.,  177-245. 
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in  the  strictest  sense,  by  'fundamental'  laws  which 
no  power  could  alter  ;  but,  within  these  powers,  and 
they  were  very  large,  it  was  to  be  independent  of 
Parliamentary  control.  As  events  proved,  the  country 
was  prepared,  at  any  rate  after  another  brief  experience 
of  Stuart  rule,  to  go  further  than  that  ;  though  it 
refused,  with  characteristic  good  sense,  to  accept  the 
views  of  the  more  extreme  Parliamentarians,  who 
wanted  to  vest  the  actual  exercise  of  the  executive 
power  in  one  or  more  committees  of  the  House  of 
Commons. 

Nevertheless,  the  legal  achievements  of  the  reformers 
of  the  seventeenth  century  were  great.  Though 
beaten  in  their  first  attempt  to  limit  the  financial 
powers  of  the  Crown  [Bates"  Case  of  1606),  they  carried 
the  Statute  of  Monopolies  (1624),  and,  when  a  prudent 
revision  of  the  form  of  the  grant  of  Tonnage  and 
Poundage  on  the  accession  of  Charles  I.  had  rendered 
their  position  stronger,  they  met  a  new  attempt  at 
evasion  of  the  great  principle  of  Parliamantary 
control  of  taxation,  by  a  fierce  opposition,  which 
resulted,  after  a  historic  struggle,  in  the  reluctant 
acceptance  by  the  Crown  of  the  famous  Petition  of 
Right  of  1627,  one  of  the  great  landmarks  of  con- 
stitutional freedom.  No  Tudor  monarch  would  have 
dreamed  of  assenting  to  such  a  Bill ;  for  it  not  merely 
re-asserted,  in  the  most  absolute  terms,  the  illegality 
of  any  attempt  on  the  part  of  the  Crown  to  levy  non- 
Parliamentary  taxation,  but  it  declared  equally  illegal 
all  arrests  and  imprisonment  otherwise  than  in  due 
course  of  law,  all  billeting  of  soldiers  and  mariners 
on  civilians,  and  all  attempts  to  govern  by  martial 
law.  Even  an  attempt  on  the  part  of  the  House  of 
Lords  to  restrict  the  last  prohibition  to  time  of  peace 
was  met  by  a  firm  refusal  of  the  Commons  to  agree  ; 
and  the  statute  passed  in  absolute  form. 

For  a  while,  the  reformers  seemed  to  have  triumphed  ; 
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but  the  King  was  by  no  means  prepared  to  own  himself 
beaten,  and  an  audacious  attempt  to  revive  non- 
Parliamentary  taxation  in  its  most  open  form  showed 
that  the  struggle  was  not  ended.  The  archseological 
fiction  of  the  Ship-Money  writ  deceived  no  one  ;  the 
arguments,  both  of  the  Bench  and  the  Bar,  in 
Hampden's  Case  (1637),  heard  in  the  Court  of  Exchequer 
Chamber  by  all  the  twelve  judges,  boldly  discussed 
the  naked  principle  of  the  prerogative  claim  to  tax 
the  subject  at  the  discretion  of  the  Crown.  When,  by 
a  majority  of  two  to  one,  the  Court  had  affirmed 
the  prerogative  doctrine,  the  reformers  must  have 
felt  that  the  appeal  to  law  alone  had  failed  ;  and, 
remembering  the  vindictive  action  of  the  King  after 
the  passing  of  the  Petition  of  Right,  when  he  had 
actually,  a  few  months  from  giving  his  solemn  assent 
to  a  law  which  prohibited  irregular  arrest,  attempted 
to  arrest  by  armed  force  six  members  of  ParHament 
in  the  precincts  of  the  House  itself  {Six  Members'  Case 
of  1629),  they  must  have  regarded  war  as  inevitable. 

But,  before  resorting  to  the  extreme  test,  the 
reformers  made  one  more  appeal  to  legal  methods. 
The  first  session  of  the  'Long'  Parliament  (1640)  is 
marked  by  a  striking  series  of  statutes,  providing 
against  intermission  of  Parliaments  for  more  than 
three  years  (16  Car.  I.,  c.  1),  guaranteeing  to  everyone 
suffering  from  arbitrary  imprisonment  by  royal 
authority  the  right  to  his  Habeas  Corpus,  once  more 
re-asserting  the  illegahty  of  martial  law,  and  abolishing 
the  Court  of  Star  Chamber  and  other  prerogative 
tribunals  (16  Car.  I.,  c.  10),  sweeping  away  the  Court  of 
High  Commission  for  Ecclesiastical  Causes  (10  Car.  I., 
c.  11),  declaring  void  all  proceedings  in  the  Ship- 
Money  cases,  and  re-affirming  the  Petition  of  Right 
(16  Car.  I.,  c.  14).  Many  of  these  provisions  are  still 
law  ;  others  have  only  been  superseded  by  still  more 
drastic  legislation. 
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Then,  however,  ParUament  undoubtedly  made  a 
tactical  mistake,  in  demanding  control  of  the  army, 
which,  by  immemorial  tradition,  had  been  a  prerogative 
of  the  Crown.  The  real  justification  of  the  Militia 
Bill  was,  that  the  King  was  openly  arming  against 
Parliament  ;  but  it  was,  in  effect,  a  declaration  of  war, 
and,  in  the  war  and  interregnum  which  followed,  the 
current  of  ParUamentary  legislation  ceased,  for,  active 
as  was  the  Commonwealth  in  legislation,  its  statutes 
could  not  be  treated  as  legally  vaHd  by  a  Restoration 
Parliament.  In  fact,  more  than  one  of  its  legislative 
projects,  e.g.,  the  Act  for  the  Abolition  of  Feudal 
Tenures  and  the  Navigation  Acts,  were  in  substance 
re-enacted  by  the  Parliaments  of  Charles  II.,  though, 
in  the  former  case,  with  a  financial  arrangement 
which  shifted  the  compensation  paid  to  the  Crown  for 
the  loss  of  feudal  dues  from  the  shoulders  of  the  land- 
owners (who  received  the  main  benefit  of  the  Act) 
to  those  of  the  public  at  large  (16  Car.  II.,  c.  24).  But 
Parliament,  even  in  the  days  of  Charles  II.,  was  not 
without  legislative  achievement  of  its  own  ;  and,  if 
the  importance  of  the  Habeas  Corpus  Act  of  1679  has 
been  exaggerated,  it  would  be  difficult  to  exaggerate 
the  importance  of  the  Statute  of  Distribution  (22  &  23 
Car.  II.,  c.  11),  and  the  Statute  of  Frauds  (29  Car.  II., 
c.  3),  to  which  so  many  references  have  been  made  in 
the  preceding  volumes.  Moreover,  the  independent 
attitude  of  both  Houses  in  the  famous  case  of  the 
impeachment  of  Danby  (1678),  really  marked  a  great 
change  in  constitutional  law  ;  for  it  revealed  the 
important  fact,  that  a  Minister  could  no  longer  count 
on  escaping  the  consequences  of  his  misdeeds,  merely 
by  proving  that  he  had  acted  under  the  personal 
orders  of  the  monarch. 

It  was,  however,  with  the  fall  of  James  II.  that  the 
real  revival  of  ParHamentary  power  began.  ReUeved 
of  the  traditional  prestige  which  still  clung  around  the 
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legitimate  heirs  of  the  Stuart  Kings,  Parliament 
seized  the  opportunity  of  making  such  a  deviation 
from  hereditary  succession  as  should  convince  the 
world  that,  if  necessary,  Parhament  deemed  itseK 
superior  to  the  claims  of  hereditary  right.  On  the 
other  hand,  Parhament  dechned  to  sever  the  country 
entirely  from  its  historic  past,  by  changing  the  forms 
of  government  or  ignoring  altogether  the  claims  of 
the  Stuart  hne.  With  characteristic  Enghsh  common 
sense  and  compromise,  it  offered  the  throne  to  a 
Princess  who  fulfilled  the  indispensable  requirement  of 
being  a  Protestant,  but  who,  in  addition,  stood  next 
to  the  throne  in  hereditary  right,  after  an  infant  whose 
claim  to  legitimate  birth  Parliament  pretended  to 
doubt.  The  fact  that  the  offer  of  the  throne  to  Mary 
necessitated  the  simultaneous  acceptance,  not  merely 
of  a  Prince  Consort,  but  of  a  King  who  was  the  last 
man  in  all  the  world  to  act  as  a  mere  figure-head, 
was  an  awkward  difficulty  ;  but,  confronted  by  a 
very  difficult  position,  really  respecting  AA'ilham's 
abilities  and  character,  consoled  by  the  reflection  that 
he  was,  after  all,  a  Stuart,  and,  perhaps,  by  the  behef 
that  he  was  not  likely  to  five  very  long,  Parliament 
swallowed  the  obstacle,  and  entered  on  the  famous 
Pact  of  1688,  which  is  still  the  basis  of  the  Enghsh 
monarchy. 

But  there  were  to  be  two  sides  to  the  bargain. 
Recent  events  had  shown  that  King  and  subjects 
might  disagree  on  fundamental  principles  of  con- 
stitutional law  ;  and  Parliament  determined  to  leave 
no  open  questions.  It  therefore  demanded  of  the  new 
House,  as  a  condition  of  the  offer  of  the  throne,  a 
definite  acceptance  of  its  own  view  of  those  questions. 
The  Enghsh  throne  in  1688  was  not  to  be  hghtly 
refused,  especially  by  an  ambitious  ruler  who  hoped 
to  make  England  the  corner  stone  of  a  European 
combination    against    the    hated    foe    of    his    native 
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country.  Nor  is  there,  indeed,  any  reason  to  believe 
that  Wilham  had  any  secret  objection  to  the  condi- 
tions proposed,  still  less  that  he  cherished  any  secret 
IDurpose  of  evading  them.  Therein,  in  fact,  lay  his 
immense  superiority  to  all  his  Stuart  x^redecessors. 
His  word  could  be  trusted. 

And  so,  by  the  provisions  of  the  Bill  of  Rights 
(1  Will.  &  M.,  st.  II.,  c.  2),  perhaps  the  most  dehberate 
and  solemnly  enacted  statute  on  the  Parhamentary 
Roll,  the  claim  of  former  Kings  to  suspend  the  operation 
of  laws  without  consent  of  Parliament  is  wholly 
repudiated,  and  the  '  dispensing  power  '  cut  down  to 
a  bare  prerogative  of  pardon  ;  the  right  to  establish 
'  prerogative  '  tribunals,  if  it  ever  existed,  is  declared 
to  be  gone  ;  all  prerogative  taxation  is  pronounced 
illegal ;  it  is  declared  that  it  is  the  right  of  the  subject 
freely  to  petition  the  King  for  redress  of  grievances  ; 
that  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace  without  the  consent  of 
Parhament,  is  against  law  ;  that  Protestant  subjects 
may  have  arms  for  their  defence  as  allowed  by  law  ; 
that  elections  of  Members  of  Parliament  ought  to  be 
free,  and  that  freedom  of  speech  and  debates  or 
proceedings  in  Parhament  ought  not  to  be  impeached 
or  questioned  in  any  court  or  place  out  of  Parliament  ; 
that  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punish- 
ments be  inflicted  ;  that  jurors  ought  to  be  duly 
impanelled  and  returned  ;  that  all  grants  and  promises 
of  fines  and  forfeitures  of  particular  persons  before 
conviction  are  illegal  and  void ;  finally,  that,  for 
redress  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserving  of  the  laws,  Parliament 
ought  to  be  held  frequently.  These  rules  form  a 
fairly  substantial  basis  of  constitutional  freedom  ;  but 
in  addition  to  that,  the  House  of  Orange,  by  its 
acceptance  of  the  Enghsh  throne  from  a  Parhament 
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saturated  with  the  legal  spirit,  must  have  known  that 
it  stood  committed  to  an  acceptance  of  the  whole  of 
the  existing  laws  of  England. 

It  has  already  been  noted  in  these  pages  (p.  502) 
that  the  success  of  the  Parliamentarian  party  in  the 
first  half  of  the  seventeenth  century  was  largely  due 
to  the  efforts  of  prominent  lawyers.  This  fact  is, 
indeed,  generally  recognised  by  historians  of  that 
period.  What  is  not  so  generally  recognised  is,  that 
in  the  less  striking  reforms  of  the  latter  haK  of  that 
century  and  the  earlier  years  of  the  eighteenth,  lawyers 
also  played  a  most  useful,  if  not  so  conspicuous  a  part. 
The  work  of  Lord  Somers,  Law  Officer  and  afterwards 
Lord  Chancellor,  in  shaping  the  Revolution  of  1688 
is,  indeed,  recognised.  But  the  more  technical,  but 
not  less  useful  work  of  Sir  John  Holt,  the  Chief  Justice 
of  the  Revolution,  and  his  colleagues  and  successors 
on  the  Judicial  Bench,  deserves  a  word  of  recognition 
in  a  work  specially  intended  for  law  students.  Their 
reforming  work  lay  chiefly  in  connection  with  the 
so-caUed  '  prerogative  '  writs,  the  habeas  corpus,  the 
mandamus,  the  prohibition,  the  certiorari,  and  the  qtio 
warranto. 

For  a  detailed  account  of  these  important  remedies, 
the  reader  may  be  referred  to  the  chapter  on  Civil 
Procedure  specially  deahng  with  them,  which  appears 
in  Volume  III.  (]3p.  665-673).  Here  it  is  sufficient  to 
point  out,  that  these  writs  were  all,  as  their  title 
implies,  remedies  specially  invented  to  enforce  the 
rights  of  the  Crown,  yet  that,  as  is  now  realised,  they 
are  some  of  the  most  effectual  safeguards  of  the  liberty 
and  rights  of  the  subject.  How  did  this  curious 
transformation  come  about  ? 

In  the  best-known  case,  that  of  the  habeas  corpus^ 
it  is  a  common-place,  that  it  acted  as  a  storm-centre 
in  the  perilous  days  of  the  struggle  between  Charles  I. 
and  his  Parliament,  and  that  a  statutory  guarantee 
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of  its  issue  was  contained  in  a  famous  statute  of  the 
Long  Parliament  in  1640  (p.  504),  while  the  still 
more  famous  statute  of  1679  was  merely  concerned 
with  perfecting  a  remedy  already  acknowledged  to 
exist  in  imperfect  form.  But  the  habeas  corpus  had 
had  a  long  history,  even  before  1 640  ^  ;  and  it  is  clear 
from  that  history,  that  it  began  its  existence,  probably 
as  far  back  as  the  twelfth  century,  simply  as  an 
executive  command  to  the  sheriff  to  '  have  the  body  ' 
of  an  accused  person  ready  to  stand  his  trial  before 
the  royal  judges  on  circuit.  Probably,  the  earhest 
mention  of  it  is  to  be  found  in  the  Assise  of  Claren- 
don of  1166,  that  great  statute,  previously  alluded 
to  (p.  285),  which  created  the  grand  jury,  and 
laid  the  foundations  of  modern  criminal  justice. ^ 
Gradually  it  became  commonly  used,  in  connection 
with  another  writ,  the  writ  of  Privilege,  to  enable 
the  officials  of  one  tribunal,  when  sued  before  another, 
to  escape  from  the  unfriendly  atmosphere  of  the 
strange  court  to  the  more  favourable  surroundings  of 
their  own.  Under  pretext  that  they  were  wanted  to 
carry  on  the  work  of  their  own  courts,  the  defendants 
in  the  stranger  courts  would  induce  their  own  tribunals 
to  issue  the  habeas  corpus  to  the  stranger  court  or  its 
baiUff,  bidding  the  latter  '  have  the  body  '  of  the 
defendant  before  his  own  tribunal,  '  together  with 
the  cause  of  his  detention.'  This  particular  variety 
of  the  writ  was  known  as  the  corpus  cum  causa  ; 
and  its  connection  with  the  modern  habeas  corpus  is 
clear  from  its  language. 


^  An  attempt  to  describe  it  will  be  found  in  Law  Quarterly 
Review,  Vol.  XVII.,  pp.  64-77,  printed  in  Essays  in  Anglo-American 
Legal  History,  Vol.  II.,  pp.  531-548. 

^  When  criminals  have  been  '  presented  '  on  the  oath  of  the  grand 
jury,  and  the  justices  are  not  likely  to  be  round  a  circuit  immediately, 
they  are  to  remain  in  the  custody  of  the  sheriff.  "  And  the  justices 
shall  inform  the  sheriff  of  the  place  to  which  they  desire  the  prisoners 
to  be  brought  before  them  "  (par.  4). 
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The  next  step,  taken,  apparently,  in  the  sixteenth 
century,  was  to  test  the  vahdity  of  the  then  new  and 
unpopular  courts  of  the  Star  Chamber  and  the  Eccle- 
siastical Commission  by  getting  the  habeas  corpus 
from  one  of  the  old  common  law  tribunals  to  bring 
before  it  anj^^  one  imprisoned  by  an  order  of  one  of  the 
new  prerogative  tribunals,  or,  a  little  later,  by  an 
order  of  the  Privy  Council,  the  depositary  of  the  royal 
prerogative.  This  was  a  bold  step  ;  and  the  hesitation 
of  the  common  law  judges  (who  were  themselves  royal 
officials)  to  take  it,  is  evident  from  the  reports  of  the 
earUer  cases  {e.g.,  HoweVs  Case  (1588)  1  Leon.  70). 
Nevertheless,  as  the  struggle  between  the  Crown  and 
the  popular  party  became  more  acute  after  the  death 
of  Ehzabeth,  the  practice  strengthened,  and,  in  one 
famous  case  (Shirley's  Case  of  1603,  1  Commons 
Journals,  149)  the  writ  was  actually  issued  on  the 
warrant  of  the  Speaker  of  the  House  of  Commons. 
The  weakness  of  the  Stuart  judges  in  the  Five  Knights' 
Case  of  1627  and  the  Six  Members'  Case  of  1629,  led  to 
the  passing  of  the  statute  of  1640.  before  alluded  to 
(p.  504),  and  the  amending  Habeas  Corpus  Act  of  1679. 

Before  the  last  date,  however,  there  are  signs  that 
legal  ingenuity  had  been  finding  yet  a  third  use  for 
the  famous  writ.  Hitherto,  it  had  not  been  used  to 
decide  purely  private  disputes  between  citizen  and 
citizen.  In  the  year  1675,  however,  there  arose  a 
family  quarrel  regarding  the  guardianship  of  a  wealthy 
City  heiress,  between  Sir  Robert  Viner,  a  former  Lord 
Mayor,  a  kinsman  of  the  lady,  and  the  latter's  mother. 
The  mother  applied  for  a  writ  of  habeas  corpus  against 
the  ex-Lord  Mayor  ;  and  he  was  compelled  to  produce 
the  young  lady,  who,  however,  in  open  court,  elected 
to  remain  in  his  custody  (R.  v.  Viner  (1675)  2  Lev.  128). 
In  the  year  1721,  a  husband  vainly  endeavoured  to 
recapture  his  fugitive  wife  by  the  same  means  ;  and, 
though  again  the  attempt  failed,  no  doubt  was  expressed 
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as  to  the  propriety  of  the  procedure  [Listeria  Case  (1721) 
8  Mod.  22).  After  the  case  of  R.  v.  Smith  (1733) 
7  Mod.  236,  before  Lord  Hardwicke,  which  was  one 
of  parent  and  child,  it  seems  to  have  been  admitted 
without  question  that  the  habeas  corpus  was  an  appro- 
priate method  for  trying  any  question  of  false 
imprisonment ;  and  the  rule  has  become  a  common- 
place of  modern  legal  procedure. 

The  other  prerogative  writs  followed  in  the  same 
direction.  Obviously,  by  their  very  nature,  they  were 
all  at  first  merely  means  for  asserting  the  rights  of 
the  Crown.  The  'prohibition  was  an  ancient  and 
powerful  process  for  preventing  rival  tribunals 
(especially  the  Church  courts)  poaching  on  the  pre- 
serves of  the  royal  courts.  It  was  in  common  use 
for  this  purpose  in  the  fourteenth  century,  and  was 
used  unscrupulously  after  the  Reformation  by  the 
royal  judges.  Like  the  habeas  corpus,  it  is  no  '  writ 
original,'  i.e.,  for  beginning  an  action,  but  a  mere 
executive  order  of  the  court,  like  an  order  of  attach- 
ment. But,  by  the  end  of  the  seventeenth  century, 
it  had  been  frequently  granted  to  private  litigants  to 
test  the  validity  of  ecclesiastical  jurisdiction  in  such 
matters  as  dispute  over  the  title  to  pews  or  the  payment 
of  tithes  {Langley  v.  Chute  (1679)  Sir  T.  Raym.  246  ; 
Machin  v.  Molton  (1699)  1  Ld.  Raym.  452).  So  also 
with  the  mandamus,  clearly,  in  essence,  a  command 
by  the  Crown  to  a  subordinate  to  do  his  dut3^  In 
the  year  1694,  Sir  John  Holt  granted  it  to  two  private 
persons  who  claimed  to  be  admitted  as  freemen  of 
the  borough  of  CHtheroe  (Comb.  239)  ;  whilst,  five 
years  earher,  in  1689,  the  same  great  judge  had  allowed 
the  prerogative  remedy  of  certiorari  to  be  used  to  assert 
the  rights  of  a  subject  against  a  pubUc  officer  {Greenvelt 
V.  Burwell,  1  Ld.  Raym.  469).  But  the  most  striking 
illustration  of  the  movement  which  we  are  trying  to 
describe  is  afforded  by  the  writ  of  quo  warranto,  for 


512  CONCLUSION. 

centuries  the  means  by  which  the  Crown  tested  the 
validity  of  franchises  alleged  by  it  to  have  been 
usurped  at  the  expense  of  the  royal  authority.  Its 
history  from  the  fourteenth  to  the  seventeenth  century 
is  notorious  in  that  direction.  By  the  beginning  of 
the  eighteenth  century,  however,  it  had  become  so 
clearly  a  matter  of  course  that  this  powerful  engine 
(as  well  as  the  mandamus)  was  open  to  private 
citizens,  that  a  statute  of  the  year  1710  (9  Anne,  c.  20), 
still  partly  in  force,  expressly  authorises  any  '  relator  ' 
to  file  an  information  in  the  nature  of  a  quo  warranto 
in  the  name  of  the  Attorney-General,  and  to  carry 
on  the  proceedings  at  his  own  risk,  getting,  if  successful, 
his  costs  on  a  judgment  of  ouster. 

Thus  appears,  on  the  legal  as  well  as  the  political 
side  of  the  Constitution,  that  striking  feature  of  the 
EngUsh  Revolution  of  the  seventeenth  century,  viz. 
that,  though  it  seized  the  immense  powers  of  the  royal 
prerogative  from  hands  which  abused  them,  it  did 
not  destroy  those  powers,  but  turned  them  to  the  use 
of  the  private  citizen  and  the  cause  of  good  govern- 
ment. It  is  one  of  the  most  important  phenomena 
in  political  history  ;  and  we  turn  now  to  watch  its 
development  in  the  eighteenth  century. 

The  history  of  the  eighteenth  century  in  England 
is  not  marked  by  any  striking  series  of  legislative 
enactments,  similar  to  those  which,  as  we  have  seen, 
occurred  in  the  seventeenth.  Apart  from  the  Act  of 
Union  with  Scotland,  which  hardly  forms  part  of 
EngUsh  Law,  the  century  is,  indeed,  strildngly  barren 
of  outstanding  legislation.  The  work  of  reform,  both 
in  Public  and  in  Private  Law,  was,  in  fact,  carried 
on  during  that  period,  mainly  by  gradual  and  almost 
imperceptible  steps.  In  the  domain  of  constitutional 
law,  the  great  change  which  finally  transformed  the 
Ministers  of  the  King,  carrying  out  the  latter's  personal 
wishes,  into  the  Responsible  Executive  of  the  Crown, 
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deriving  its  main  authority  and  direction  from  the 
wishes  of  Parliament,  was  developing  slowly  all  through 
the   eighteenth   century  ;     and,    despite   a   period   of 
vigorous  opposition  during  the  first  half  of  the  reign 
of  George  III.,  achieved  virtually  a  complete  triumph 
by  the  end   of   the   century.     Its   development  was 
powerfully  aided  by  the  fact  that,  on  the  death  of 
Anne   and   the   failure   of   the   Jacobite    attempt   to 
overthrow  the  provisions  of  the  Act  of    Settlement 
(which  then  became  operative),  the  new  Hanoverian 
dynasty,  whose  first  two  rulers  felt  themselves  to  be 
foreigners  in  a  country  in  whose  domestic  affairs  they 
took  little  interest,  informally  placed  themselves  under 
the  tutelage  of  a  group  of  Whig  statesmen,  who,  in 
return  for  a  free  hand  in  the  exercise  of  the  legal 
prerogatives  of  the  Crown,  practically  guaranteed  to 
the  new  monarchs  the  safety  of  their  positions  and  a 
fairly  liberal  allowance  of  public  money.     All  pubHc 
acts,  legislative,  executive,  and  judicial,  were  still  done 
in  the  name  of  the  King  ;   but  the  policy  behind  legis- 
lation and  administration  was  the  policy  of  Walpole 
and  his  colleagues,  whilst  the  Judges,  by  virtue  of 
the  Act  of  Settlement,  had  attained  a  position  entirely 
independent  of  the  royal  will.     No  direct  reference 
to   this  momentous  change   appears   on  the  Statute 
Book  after  the  Act  of  Settlement  in  the  first  year  of 
the  century  ;  though  the  expert  can  trace  its  inaugura- 
tion in  the  Act  of  Security  of  1705  (4  &  5  Anne,  c.  20), 
and  the  Act  of  Succession  of  1707  (6  Anne,  c.  41), 
which  paved  the  way  for  it.     During  the  long  struggle 
between    the    youthful    George    III.    and    the    Whig 
Opposition,  from  1763  to  1783,  scarcely  a  hint  of  the 
passions   aroused   by   that   struggle   was   allowed   to 
appear  on  the  Statute  Book  ;    though  the  close  of  the 
struggle  is  marked  by  the  Contractors  Act  of   1782 
(22  Geo.  III.,  c.  45)  and  Burke's  Financial  Reform 
Acts.     For  it  is  to  be  feared  that  both  parties  to  the 
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struggle,  the  Whig  Leaders  and  the  King,  sought  to 
achieve  their  end,  the  securing  of  an  obedient  majority 
in  Parliament,  by  similar  means,  and  that  these  means 
were  not  the  most  honourable.  The  result  was,  that 
the  House  of  Commons,  at  least,  though  gaining. in 
power,  fell  gravely  in  popular  esteem,  and  that  the 
younger  Pitt,  when  faced  by  the  factious  opposition 
of  a  majority  in  it,  inaugurated  a  new  and  fateful 
development,  when,  in  the  year  1784,  he  appealed  to 
the  electors  to  reverse  the  attitude  of  Parliament. 
This  step  was  the  real  precursor  of  Parliamentary 
reform  ;  though  the  progress  of  the  latter  movement 
was  arrested  and  delayed  for  half  a  century  by  the 
outbreak  of  the  French  Revolution  and  the  wars 
which  it  produced.  It  should  also  be  noted  that,  in 
what  are  generally  known  as  the  '  General  Warrant ' 
cases  [Entick  v.  Carrington  (1765)  2  Wils.  265  ;  Leach 
V.  Money  (1765)  3  Burr.  1742),  Lord  Camden  and 
his  colleagues  usefully  supplemented  the  protection 
of  individual  freedom  against  the  acts  of  an  arbitrary 
Executive,  already  guaranteed  by  the  Habeas  Corpus 
Acts,  by  giving  the  injured  person  a  remedy  in  damages 
against  the  officials  actually  concerned  in  the  trespass 
to  person  or  goods.  An  equally  important  contri- 
bation  to  personal  security  had  been  made  by  the 
decision  of  the  Court  in  BusheWs  Case  (1670)  Vaughan, 
135,  which  finally  established  the  independence  of 
juries,  and,  incidentally,  completed  the  tendency, 
started  by  the  unpopularity  of  the  Star  ChamlDcr,  to 
regard  the  jury  as  a  bulwark  of  popular  liberties. 

Meanwhile,  the  history  of  Private  Law  during  the 
eighteenth  century  had  been  very  similar.  No  epoch- 
making  enactments  like  the  Statute  of  Uses  or  the 
Statute  of  Wills,  or  even  like  the  Act  abolishing  Feudal 
Tenures  or  the  Statute  of  Frauds,  were  passed  in  the 
eighteenth  century  ;  nor,  indeed,  were  the  changes 
in   Private   I..aw   equal   in   importance   to   the   great 


I 


THE  RISE,  PROGRESS,  ETC.,  OF  THE  LAWS  OF  ENGLAND.    515 

change  in  Public  Law  above  described.  But,  just  as 
the  great  figures  of  Walpole,  the  two  Pitts,  and  Fox, 
dominate  the  poUtical  arena  in  the  eighteenth  century, 
so  do  the  great  figures  of  Lord  Hardwicke  and  Lord 
Mansfield,  both  men  of  commanding  intellect,  dominate, 
the  one  the  first  half  of  the  century,  the  other  the 
last,  in  the  field  of  judicature.  In  many  ways  un- 
like, in  birth,  up-bringing,  and  fortunes,  there  is  one 
striking  similarity  in  the  careers  of  the  two  men. 
Both  were,  not  merely  consummate  lawyers,  but  men 
of  affairs  in  the  broadest  sense.  Lord  Hardwicke, 
both  as  Attorney-General  and  as  Lord  Chancellor, 
was  deep  in  the  counsels  of  the  Newcastle  Whigs  for 
many  years.  The  published  correspondence  of  the 
time  shows  that,  even  after  he  had  ascended  the 
woolsack,  Lord  Hardwicke  was,  almost  hourly,  con- 
sulted by  the  anxious  Newcastle  on  the  problems  of 
government.  It  was  only  with  enormous  difficulty 
that  the  colleagues  of  William  Murray,  in  1756.  could 
bring  themselves  to  allow  him  to  take  the  great 
position  of  Lord  Chief  Justice  to  which  the  almost 
unanimous  voice  of  the  legal  profession  summoned 
him  ;  because  they  dreaded  the  consequences  which 
might  follow  his  departure  from  their  ranks.  It  is 
more  than  likely  that  the  wall  of  separation  between 
the  Cabinet  and  the  Court  of  King's  Bench  in  Lord 
Mansfield's  day,  was  by  no  means  so  complete  as  it 
has  since  become.  But  neither  in  his  case  nor  in  that 
of  Lord  Hardwicke,  were  the  political  views  of  the 
statesman  ever  allowed  to  impair  the  even-handed 
justice  of  the  judge,  or  the  assiduity  with  which  his 
laborious  professional  tasks  were  pursued.  Lord 
Hardwicke  found  the  Court  of  Chancery,  which  had 
escaped  destruction  with  difficulty,  owing  to  its  close 
connection  with  the  Star  Chamber  and  the  Privy 
Council,  during  the  Interregnum,  awaking  into  renewed 
activity    under  the  inspiring  influence   of   the   great 
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Restoration  Chancellors,  Lord  Nottingham,  Lord 
Talbot,  Lord  Harcourt,  and  Lord  Cowper.  These 
men  had  formulated  great  equitable  principles,  such 
as :  '  Once  a  mortgage,  always  a  mortgage,'  the 
doctrine  of  subrogation  in  its  varied  applications, 
and  the  doctrines  of  Conversion  and  Satisfaction. 
These  fundamental  principles  were  worked  out 
with  admirable  skill  by  Lord  Hardwicke.  His 
decisions  are  brief,  clear,  and  usually  conclusive. 
If  the  maxim :  bo7ii  judicis  est  am/pliare  jurisdictionem, 
be  really  sound,  then,  indeed,  Lord  Hardwicke  ranks 
high  in  the  annals  of  good  judges  ;  for.  under  his 
efficient  rule,  the  business  of  the  Court  of  Chancery 
increased  by  leaps  and  bounds,  nor,  until  he  was 
succeeded  by  less  vigorous  Chancellors,  did  that 
accumulation  of  arrears  which  made  the  Court  so 
unpopular  in  later  days,  make  itself  felt. 

Lord  Mansfield  had  an  even  greater  judicial  task 
before  him.  He  found  the  Common  Law  still  enmeshed 
in  the  traditions  of  medieval  rigidity.  The  nascent 
Law  of  Contract,  struggfing  to  free  itself  from  the 
casuistical  theory  of  '  causes,'  which  looked  askance 
at  an  alleged  contract  unless  it  fell  within  one  of  a 
limited  number  of  categories,  liad  achieved  great 
progress  by  substituting  for  it  the  new  doctrine  of 
'valuable  consideration,'  i.e.,  the  rule  that  any  contract 
having  a  lawful  object,  and  made  between  persons 
of  competent  legal  capacity,  was  enforceable  if  the 
party  suing  had  given  some  material  benefit,  or 
suffered  some  appreciable  loss,  in  return  for  the 
defendant's  promise.  This  doctrine,  fitted  into  the 
convenient  machinery  of  Trespass  on  the  Case,  had 
given  rise  to  the  new  and  popular  Action  of  Assumpsit, 
which,  very  naturally,  treated  the  defendant's  breach 
of  his  promise  or  undertaking  as  a  quasi-trespass  or 
wrong  causing  damage  to  the  plaintiff.  So  far  back 
as  the  year  1G03,  this  new  form  of  action  had  received 
triumphant  vindication  in  Slade's  Case  (4  Rep.  92  b)  ; 
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and  it  is  quite  probable  that  its  very  success  was  the 
origin  of  the  famous  section  4  of  the  Statute  of  Frauds, 
which  requires  the  evidence  of  writing  before  an 
action  can  be  brought  on  five  important  classes  of 
'  simple '  or  formless  contracts.  But,  despite  this 
limitation,  the  new  theory  of  contract,  dependent  on 
the  simple  principle  of  valuable  consideration,  was 
just  the  instrument  for  the  hand  of  a  master  like 
Lord  Mansfield,  who  applied  it  to  commercial  trans- 
actions, and  thus,  aided  by  London  juries,  brought  the 
whole  subject  of  simple  contracts  into  the  Common 
Law,  thereby  defeating,  to  a  large  extent,  the  rival 
jurisdictions  of  the  Court  of  Chancery  (which  had 
long  hankered  after  the  lucrative  business  of  con- 
tracts), the  ecclesiastical  courts,  and  the  courts  which 
administered  the  Law  Merchant.  But  it  is  a  significant 
fact,  that  Lord  Mansfield  would  never  allow  a  pedantic 
adherence,  either  to  form  or  to  principle,  to  defeat 
the  ends  of  justice.  Thus  when,  in  an  action  by  a 
legatee  against  an  executor,  for  payment  of  the  legacy, 
the  defendant  pleaded  that  there  was  no  consideration 
for  his  promise  to  pay  it.  Lord  Mansfield  overruled 
the  objection  {Haivkes  v.  Saunders  (1775)  Cowp.  289). 
And  when,  on  a  claim  for  money  which,  in  the  view 
of  the  Court,  the  defendant  was  '  obliged  by  the  ties 
of  natural  justice  and  equity  '  to  pay,  but  which  he 
had  not,  in  fact,  promised,  either  expressly  or  by 
impUcation,  to  pay  (e.g.,  money  paid  under  mistake 
of  fact),  the  defendant  pleaded  '  no  assumpsit,'  Lord 
Mansfield  ruthlessly  set  aside  the  objection,  and  thus 
officially  confirmed,  if  he  did  not  actually  introduce 
into  English  law,  the  principle  of  Quasi-Contract 
(Vol.  III.,  pp.  264-270). 

The  two  great  events  which  were  to  usher  in  the 
changes  of  the  nineteenth  century,  were  the  Industrial 
Revolution  in  England,  and  the  Political  Revolution 
in  France.  The  former  took  its  rise  in  the  extra- 
ordinary results  of  the  application  to  new  machinery 
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of  water,  and,  ultimately,  steam  power,  and  may  be 
said  to  date  from  the  accession  of  George  III. 
Naturally,  its  effects  took  some  time  to  manifest 
themselves  ;  but  the  most  important  for  legal  purposes 
was,  to  add  to  the  existing  classes  of  society — land- 
owners, farmers,  peasants,  craftsmen,  shopkeepers, 
clergy,  lawyers,  and  doctors — two  new  and  extremely 
vigorous  classes,  manufacturers  and  factory  opera- 
tives. These  two  new  classes  were,  for  the  most 
part,  wholly  unrepresented  in  Parhament  ;  for  the 
franchise  in  the  boroughs,  in  which  they  should  have 
exercised  legitimate  influence,  was  still  in  tlie  hands 
of  those  to  whom  it  had  been  entrusted  in  medieval 
times,  usually  small  and  corrupt  classes,  who  had 
fallen  entirely  under  the  influence  of  the  neighbouring 
landowners.  Moreover,  owing  to  the  purely  traditional 
scheme  of  borough  representation,  many  of  the  large 
towns,  rapidly  growing  in  wealth  and  importance,  were 
totally  unrepresented,  except  in  so  far  as  a  few  fortunate 
freeholders  among  their  inhabitants  had  votes  for  the 
neighbouring  county.  It  was  natural  that  these  new 
classes  should  look  askance  at  the  existing  House  of 
Commons,  and  begin  to  think  of  reforming  it.  Their 
views  were  shared,  not,  perhaps,  very  enthusiastically, 
by  the  wealthier  farmers  of  the  counties,  who,  being, 
for  the  most  part,  leaseholders,  had  no  vote  at  county 
elections.  There  is  abundant  evidence  to  show  that, 
in  the  last  quarter  of  the  eighteenth  century,  the 
demand  for  extension  of  the  Parliamentary  franchise 
was  widespread.  Pitt  himself  advocated  it  in  the 
House  of  Commons. 

The  first  effect  of  the  French  Revolution  was,  to 
stimulate  intensely  the  cry  for  reform.  Political 
societies  of  all  kinds  sprang  up  over  the  land  ;  and 
one  of  their  main  objects  was  to  reorganise  the  basis 
of  Parliamentary  representation.  There  was  warm 
sympathy  between  the  leaders  of  the  earlier  stages 
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of  the  Revolution  and  leaders  of  English  thought  so 
respectable  as  Fox,  Burke,  and  the  Duke  of  Richmond, 
to  say  nothing  of  poets  like  Coleridge  and  Wordsworth. 
But  the  excesses  of  the  later  stages  of  the  French 
Revolution,  while  they  stimulated  the  daring  and  more 
reckless  among  the  reformers,  produced  a  violent  re- 
action amongst  others,  till,  finally,  the  war  against  the 
French  Republic,  and,  later,  the  Empire,  consolidated 
under  Pitt  a  strong  opposition  to  all  political  changes. 
But  the  conclusion  of  peace  in  1815,  followed,  as 
it  was,  by  much  bitter  suffering  among  both  manu- 
facturers and  artisans,  speedily  revived  the  agitation 
for  reform.  Unhappily,  the  Government,  in  the  hands, 
for  the  most  part,  of  timid  sexagenarians  Kke  Lords 
Eldon  and  Sidmouth,  instead  of  treating  the  suffering 
masses  with  a  confidence  which  seldom  fails  to  secure 
a  response  from  Englishmen  of  all  classes,  embarked 
upon  a  policy  of  cruel  and  stupid  oppression,  enforced 
by  the  vile  arts  of  the  spy  and  the  agent  provocateur . 
The  gross  stupidity  of  the  'Peterloo  Massacre'  in  1819 
was  followed  by  the  Reign  of  Terror  deliberately 
organised  by  the  'Six  Acts,'  of  1820-1,  which  con- 
verted England  into  a  '  police  State '  of  the  v/orst 
Continental  type.  Englishmen  may  be  j)ersuaded, 
they  can  rarely  be  bullied  ;  and  Reform  became  a 
certainty  from  the  time  that  those  Acts  were  passed. 
If,  people  argued,  the  House  of  Commons  can  pass 
Acts  like  these,  then  the  House  of  Commons  must  be 
altered.  Greatly  to  the  credit  of  the  nation,  religious 
freedom  came  before  political  reform.  Protestant 
Nonconformists  had  enjoyed  a  rather  galling  '  tolera- 
tion '  since  the  Revolution  of  1688.  They  were  no 
longer  actively  punished  for  not  subscribing  to  the 
formularies  and  worship  of  the  Established  Church  ; 
but  they  were,  in  theory  at  least,  still  excluded  from 
municipal  office,  and  harassed  by  divers  special 
regulations.     In  1828,  these  were,  for  the  most  part, 
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swept  away  by  the  repeal  of  the  Test  and  Corporation 
Acts.  In  the  following  year,  a  still  more  signal 
victory  for  the  cause  of  rehgious  freedom,  because 
opposed  by  a  more  intense  bigotry,  occurred  in  the 
passing  of  the  Catholic  Emancipation  Act.  At  last, 
in  the  year  1832,  after  a  struggle  which  shook  England 
to  its  foundations,  the  first  and  (until  recently)  the 
greatest  Reform  Act  was  passed,  which  swept  away 
fifty-six  of  the  old  unreformed  boroughs,  partially 
disfranchised  thirty  more,  and  divided  the  seats  thus 
suppressed  between  the  counties  and  forty-three 
newly-enfranchised  towns,  while  it  gave  to  lease- 
holders and  copyholders,  and,  unfortunately,  to  £50 
occupiers  in  the  counties,  the  franchise  formerly 
reserved  exclusively  for  freeholders,  and,  in  the 
boroughs,  estabUshed  what  was,  virtually,  a  rate- 
payers', or  middle-class  franchise. 

Quite  naturally,  the  Act  of  1832,  sweeping  as  were 
its  effects,  was  regarded  by  earnest  reformers  only  as 
an  instalment.  Though  it  enfranchised  the  middle 
classes,  it  still  left  the  artisan  and  the  peasant  unrepre- 
sented, and,  therefore,  still  unfulfilled  the  express 
promise  given  by  Edward  I.  at  the  foundation  of 
Parliament,  that  "  what  concerns  all,  shall  be  approved 
"  of  all  "  {quod  omnes  tangit  ah  omnibus  approbetur). 
Accordingly,  the  cry  for  an  extended  franchise  never 
ceased,  and  was  by  degrees  heard,  as  party  exigencies 
permitted,  in  the  Representation  of  the  People  Acts 
of  1867  and  1884,  until,  after  a  war  beside  which  even 
the  great  Napoleonic  wars  fade  and  pale,  the  chmax 
of  Edward's  aspiration  has  at  last  been  reached  in  the 
Representation  of  the  People  Act,  1918,  by  which 
men  and  women  of  all  classes  are  enabled,  if  they  so 
choose,  to  send  their  representatives  to  a  democratic 
House  of  Commons. 

Meanwhile,  the  passing  of  the  Reform  Act  of  1832 
had  set  free  a  vigorous  current  of  legislation,  which 
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has  since  never  ceased  to  run.  The  reform  of  Parlia- 
ment M^as  speedily  followed  by  a  re-organisation  of 
other  branches  of  State  machinery.  The  parliamentary 
activities  of  the  old  privileged  boroughs  had,  as  we 
have  seen,  been  trenchantly  reformed  by  the  Act  of 
1832.  Their  municipal  activities,  hardly  less  unsatis- 
factory, were  overhauled  by  the  great  Municipal 
Reform  Act  of  1835,  following  upon  a  Royal  Com- 
mission which  laid  bare  the  iniquities  of  the  existing 
system.  The  new  Act  provided  an  uniform  organisa- 
tion, and,  to  a  large  extent,  uniform  powers,  for  all 
municipal  boroughs  ;  and,  though  a  considerable 
number  escaped  the  meshes  of  the  Act  of  1835,  they 
were  included  within  it  by  the  amending  Act  of  1882. 
The  crying  scandals  which  had  grown  up  in  the 
Elizabethan  system  of  Poor  Relief,  were  vigorously 
attacked  by  the  Poor  Law  Amendment  Act  of  1834  ; 
and  though,  as  has  been  admitted,  even  the  reformed 
system  has  hardly  been  a  conspicuous  success,  there 
can  be  little  doubt  that  it  is  a  great  improvement 
on  its  predecessor.  In  the  general  affairs  of  local 
government,  much  was  left  to  be  done,  which  was  not 
seriously  undertaken  until,  after  the  visitations  of  the 
cholera  in  the  middle  of  the  nineteenth  century,  a 
new  system  of  sanitary  administration  was  set  on  foot 
by  the  Pubhc  Health*^ Acts  of  1847  and  1875.  Then, 
in  the  year  1888,  a  new  and  general  scheme  of  county 
administration  was  introduced  by  the  Local  Govern- 
ment Act  of  that  year,  the  main  feature  of  which  was 
the  transfer  to  elective  councils  of  the  miscellaneous 
administrative  powers  previously  exercised  by  the 
Justices  at  Quarter  Sessions.  The  scheme  was 
completed  in  1894,  by  the  creation  of  an  uniform 
system  of  district  (urban  and  rural)  councils,  and  rural 
parish  councils,  which  took  over  the  miscellaneous 
powers  formerly  exercised  by  Highway  and  Burial 
Boards.     The  way  to  these  reforms  had  been  prepared 
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by  the  establishment,  m  the  year  1871,  of  the  Local 
Government  Board,  charged  with  co-ordinating  and 
inspecting  the  work  of  the  various  local  authorities 
(including  the  Poor  Law  Guardians). 

No  less  conspicuous  was  the  movement  in  favour 
of  the  reform  of  the  criminal  law.  The  old  criminal 
law  was  barbarous  in  its  simplicity.  Starting  from 
the  assumption,  that  every  serious  crime  was  a  '  felony,' 
an  offence  for  which,  according  to  the  ancient  custom, 
a  man  might  be  compelled  to  fight  his  accuser  for 
his  hfe,  the  criminal  code,  having  practically  got  rid  of 
the  private  'appellor,'  proceeded  to  inflict  the  penalties 
of  death  and  forfeiture  of  property  upon  the  convicted 
criminal  with  monotonous  regularity.  So  late  as 
the  sixteenth  and  seventeenth  centuries,  the  extreme 
harshness  of  this  system  had  been  mitigated,  in  a 
thoroughly  unscientific  fashion,  by  the  privilege  of 
'  benefit  of  clergy, '  an  absurd  exemption  which  had 
come  down  from  the  medieval  struggle  between  the 
Church  and  the  State.  But  no  woman  could  plead 
'  benefit  of  clergy  '  ;  and  the  system  pressed  with 
cruel  severity  on  the  poor  and  uneducated.  To  the 
untiring  efforts  of  the  great  jurist  Jeremy  Bentham, 
and  his  ardent  follower.  Sir  Samuel  Romilly,  we  owe 
the  beneficent  series  of  statutes  associated  with  the 
name  of  Sir  Robert  Peel,  which,  even  before  the  Reform 
Act,  had  removed  the  death  penalty  from  many  of 
the  less  serious  crimes.  The  good  work  was  carried 
on  by  a  Royal  Commission  appointed  immediately 
afterwards  ;  and  another  grouf)  of  reforming  statutes 
happily  inaugurated  the  reign  of  the  youthful  Queen 
Victoria,  whicli  were  supplemented  by  the  consolidating 
Acts  of  18G1,  the  basis  of  the  present  criminal  code. 

Meanwhile,  equally  great  j^rogress  was  made  with 
the  hardly  less  important  reform  of  criminal  proce- 
dure. Till  the  passing  of  the  Reform  Act,  the  boasted 
principle  of  English  Law,  that  every  accused  person 
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is  presumed  innocent  till  proved  to  be  guilty,  hardly 
applied  to  a  trial  tor  felony.  The  accused  could 
not  be  represented  by  counsel,  except  on  rare  points 
of  law.  He  need  not  even  know  the  details  of  the 
charge  against  him  till  he  appeared  in  the  dock.  His 
theoretical  right  to  '  challenge  '  the  jury  was  (except 
in  trials  for  treason)  rendered  nugatory  by  the  fact, 
that  he  did  not  see  the  jury  list  until  his  trial.  Most 
of  these  grievances  were  abolished,  or,  at  least, 
mitigated,  by  the  Felony  Act  of  1836. 

The  irregularities  of  the  preliminary  procedure 
before  the  magistrates  in  the  case  of  indictable  offences, 
and  of  the  '  summary  trial '  of  petty  offences,  were 
radically  dealt  with  by  the  two  Acts  of  the  year  1848 
associated  with  the  name  of  Sir  John  Jervis.  The 
former  corrected  the  abuses  attaching  to  arrest  and 
preliminary  examination,  by  forbidding  arrest  except 
on  sworn  information,  by  allowing  the  accused  to 
cross-examine,  through  counsel  or  solicitor,  the 
witnesses  for  the  prosecution,  and  by  facilitating 
applications  for  bail.  The  latter  did  much  to  mitigate 
the  irregularities  of  summary  convictions,  by  providing 
that  they  should  only  be  pronounced  in  a  regular 
court,  open  to  the  public,  and  composed  of  at  least 
two  Justices.  The  working  of  Sir  John  Jervis'  Acts 
was  greatly  assisted  by  the  new  tj^pe  of  police, 
inaugurated  by  Sir  Robert  Peel  in  1829,  and  extended 
to  the  boroughs  in  1835  and  the  counties  in  1839. 

Still  greater  reforms  were  introduced  into  criminal 
procedure  bj^  the  Criminal  Procedure  Act  of  1805, 
and  the  amendment  of  the  law  of  evidence  by  Lord 
Denman's  Acts  of  1843  and  1851.  The  still  wider 
extension  of  the  admissibility  of  evidence  in 
criminal  cases  by  the  Act  of  1898  will  be  famihar  to 
all  students  of  English  criminal  law ;  though  the 
wisdom  of  it  is  still  questioned. 

Still    later,    and    even    more    hberal    reforms    are 
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contained  in  the  Poor  Prisoners' Defence  Act  of  1903 
(which  entitles  accused  persons,  on  the  certificate  of 
a  magistrate,  to  be  defended  at  the  expense  of  the 
State),  and  by  the  Criminal  Appeal  Act  of  1907, 
which  actually  provides,  subject  to  safeguards,  an 
appeal  from  the  verdict  of  a  jury  or  the  sentence  of 
a  judge.  Finally,  the  immense  improvement  in  the 
treatment  of  criminals  undergoing  sentence,  especially 
juvenile  criminals,  by  the  Prevention  of  Crime  Act, 
1908,  and  the  Criminal  Justice  Administration  Act, 
1918,  should  not  be  forgotten. 

Of  hardly  less  importance  to  the  citizen  than  the 
reform  of  criminal,  is  that  of  civil  procedure.  At  the 
passing  of  the  Reform  Act,  civil  procedure  was  in  a 
disgraceful  condition.  The  piecemeal  fashion  in  which 
the  King's  Courts  had  acquired  jurisdiction  in  civil 
matters,  was  reflected  in  the  anomalies  of  the  system. 
Almost  every  different  action  had  its  own  procedure  ; 
and,  often,  the  same  action  was  conducted  in  different 
Courts  of  equal  jurisdiction  by  different  forms.  Then, 
too,  all  Chancery  procedure  differed  radically  from 
Common  Law  procedure  ;  and  often  the  unfortunate 
litigant  had  to  resort  to  both  in  the  same  matter. 
Bold  eff'orts  were  made  to  simplify  civil  procedure  by 
the  Uniformity  of  Process  Act  of  1832,  and  the  Civil 
Procedure  Act  of  1833  ;  while  the  old  discarded  '  real 
actions,'  which  still  survived  in  theory,  as  traps  for 
the  unwary,  were  practically  swept  away  by  the  Real 
Property  Limitation  Act  of  the  latter  year.  At  first 
sight  it  may  seem  odd,  that  such  a  matter  should  be 
dealt  with  in  a  statute  professing  to  deal  only  with 
periods  of  limitation.  But  the  truth  is,  that,  under 
the  old  law,  the  period  within  which  an  action  could 
be  brought  was  settled  hirgely  by  its  nature,  or,  rather, 
by  the  form  of  action  employed  ;  and  so,  uniformity 
in  the  latter  was  a  condition  precedent  of  simplicity 
in   the   former.     After   working   admirably   for   some 
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half  century,  the  Act  of  1833  was  amended  by  another 
Act  passed  in  the  year  1874,  which  reduced  the  period 
of  limitation  in  ordinary  actions  to  recover  land,  from 
twenty  to  twelve  years.  An  Act  of  the  year  1832, 
known  as  the  Prescription  Act,  substituted,  in  certain 
cases,  for  the  vague  period  known  as  '  the  time  of 
legal  memory,'  certain  fixed  periods  for  the  acquisition 
of  a  title  to  incorporeal  hereditaments  by  mere  user. 

It  must  be  confessed,  that  the  reform  of  Chancerj'^ 
procedure  lingered  a  good  deal  behind  that  of  the 
Common  Law.  A  Royal  Commission  was  appointed 
in  the  year  1826  to  remedy  the  abuses  of  the  former 
system ;  but,  as  it  was  presided  over  by  Lord  Eldon, 
it  is  not  remarkable  that  it  should  have  been 
slow  in  action  and  cautious  in  its  proposals.  The 
Act  which  it  produced  in  the  year  1830,  was  a 
very  small  instalment  of  reform  ;  and  the  Chancery 
Act  of  1842,  which  professed  to  deal  with  the 
creeping  paralysis  which  prevailed  in  the  Chancery 
ofiices,  was  not  much  more  effectual.  Real  prog- 
ress did  not  begin  till  1850,  when  a  series  of 
Common  Law  Procedure  Acts,  running  parallel  with 
another  of  Chancery  Amendment  Acts,  started  a 
healthy  rivalry  between  Common  Law  and  Equity  for 
the  affections  of  the  litigant,  and  ultimately  led  up 
to  the  great  Judicature  Acts  of  1873  and  1875,  the 
effect  of  which  has  already  been  described  in  this 
work  (Vol.  III.,  pp.  474-482).  Under  these  Acts  and 
their  amendments,  skilfully  and  sympathetically  inter- 
preted by  the  judges  to  whom  has  been  entrusted  the 
framing  of  Rules  for  carrying  out  their  provisions, 
English  civil  procedure  has  attained  a  degree  of  justice 
and  simplicity  which  justify  its  admirers  in  comparing 
it  favourably  with  that  of  any  other  equivalent  legal 
system.  That  great  expense  is  still  frequently  in- 
volved in  legal  proceedings,  it  would  be  impossible 
to  deny.     But  much  of  this  is  due  to  the  desire   of 
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wealthy  litigants,  with  large  issues  at  stake,  to  secure 
the  most  skilful  legal  assistance  ;  and  much  of  the  rest 
to  a  real  desire  to  ascertain  the  truth  of  the  matter 
in  dispute.  This  can  never  be  a  simple  task  when 
facts  are  complicated  ;  but  to  those  litigants  whose 
affairs  are  less  heavy  there  lies  open  the  excellent  but 
summary  procedure  of  the  County  Courts,  estabUshed 
in  1846,  whose  jurisdiction  was  substantially  enlarged 
in  the  year  1903. 

In  the  important  domain  of  land  law,  the  action 
of  the  Reformed  Parliament  was  swift  and  compre- 
hensive. In  the  year  following  the  passing  of  the 
Reform  Act,  the  whole  cumbrous  system  of  conveyance 
by  fictitious  action  was  swept  away,  the  law  of 
inheritance  and  dower  amended,  and  the  liabiUty  of 
real  estate  for  the  payment  of  simple  contract  debts 
established.  A  great  statute  of  the  year  1837,  the 
Wills  Act,  not  confined  to  landed  property,  placed  on 
a  simple  and  satisfactory  footing  the  right  of  testation. 
Eight  years  later,  the  last  traces  of  medieval  convey- 
ancing were  swept  away  by  the  Real  Property  Act 
of  1845.  In  the  year  1856  began  a  series  of  attempts 
to  unravel  the  tangle  of  the  system  of  '  family  settle- 
ments,' which  was  stifling  the  progress  of  agriculture  ; 
and  these  attempts  culminated  in  the  Settled  Land 
Act  of  1882  and  its  amendments.  A  less  successful 
series  of  attempts  to  set  up  a  system  of  Registration 
of  Title  commenced  in  1862,  and  has  been  developed 
and  continued  by  Acts  of  the  years  1875  and  1897; 
while  a  series  of  Conveyancing  Acts,  commencing  in 
1881,  has  aimed  at  simplifying  the  system  of  private 
conveyances  to  its  utmost  extent.  Meanwhile, 
attempts  to  smooth  the  paths  of  those  more  interested 
in  personal  than  real  property,  have  been  seen  in  the 
numerous  Companies  Acts,  the  Patents  Acts,  the 
Partnership  Act  of  1890,  the  Bills  of  Exchange  Acts, 
the  Sale  of  Goods  Act,  1893,  the  Bills  of  Sale  Acts, 
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and  the  Bankruptcy  Acts,  which  aim  at  preventing 
frauds  on  the  business  portion  of  the  community. 
Not  least  important,  in  this  connection,  will  appear  to 
many  the  Married  Women's  Property  Acts  of  1870, 
1874,  1882,  1893,  and  1907,  which  completely  emanci- 
pate a  married  woman  from  the  incapacities  in  the 
matter  of  property,  its  acquisition  and  alienation, 
under  which  for  centuries  she  laboured. 

The  last,  but  by  no  means  the  least  interesting, 
chapter  in  the  history  of  recent  changes  in  the  law 
which  requires  comment,  is  the  chapter  which  deals 
with  what  is  commonly  called  'welfare  legislation,' 
that  is  to  say,  legislation  which  deliberately  sacrifices 
apparent  immediate  material  gain,  either  by  individuals 
or  the  community,  to  the  hope  of  achieving  higher 
objects,  such  as  health,  content,  or  moral  and  mental 
improvement,  especially  among  the  weaker  members 
of  the  community. 

The  fact  that  such  legislation  may,  and,  indeed, 
usually  does,  result,  in  the  long  run,  in  an  increase 
of  material  prosperity,  should  not  blind  the  student 
to  the  greatness  of  the  achievement  represented  by 
it.  The  industrial  revolution  of  the  eighteenth 
century,  previously  alluded  to,  had  left  upon  the 
community,  or,  at  any  rate,  the  more  influential 
portion  of  it,  a  profound  belief  in  the  virtues  of 
individual  vigour  and  enterprise.  It  seemed  incredible 
to  men  who,  in  a  few  years,  had  risen  from  humble 
positions  to  wealth  and  power,  as  they  believed,  by 
their  own  unaided  efforts,  that  the  fortunes  which 
they  had  realised  could  be  other  than  national  assets. 
Some  of  them,  frankly  enough,  expressed  their  entire 
indifference  to  such  considerations  ;  but  the  majority 
regarded  it  as  axiomatic,  that  a  freedom  from  legal 
control,  exercised  in  the  interests  of  the  weaker 
members  of  the  community,  was  essential  to  the 
prosperity  of  the  nation.     This  doctrine  of  laissez-faire 


528  CONCLUSION. 

rapidly  completed  that  re-organisation  of  society  on 
an  individualist  basis  which,  as  we  have  seen,  had 
been  going  on  for  centuries  ;  and  as,  in  a  society 
organised  on  individualist  lines,  individualists  will 
naturally  rise  to  the  top,  the  prospects  of  the  kind 
of  legislation  to  which  allusion  is  being  made,  were, 
at  the  commencement  of  the  nineteenth  century, 
anything  but  hopeful. 

Therefore  it  is  in  the  highest  degree  creditable, 
both  to  the  devoted  leaders  of  the  various  welfare 
movements,  and  to  the  sound  instinct  of  the  newly- 
enfranchised  classes,  that  rapid  progress  followed 
immediately  on  the  passing  of  the  Reform  Bill.  The 
abolition  of  slavery  throughout  the  British  Empire  in 
the  year  1833  might,  perhaps,  be  stigmatised  as  a 
vicarious  sacrifice,  so  far  as  the  United  Kingdom  was 
concerned,  were  it  not  for  the  fact  that  the  Parliament 
of  the  United  Kingdom  voted  the  then  enormous  sum 
of  twenty  millions  to  effect  it.  The  credit  of  that 
great  achievement  is  due  mainly  to  the  efforts  of 
Wilberforce  and  his  friends.  But  the  achievement 
of  Lord  Shaftesbury,  in  securing  the  passing  of  the 
first  effective  Factory  Act  in  the  same  year,  is  even 
more  dramatic  ;  for  it  established,  at  least  to  a  limited 
extent,  communal  control  in  the  very  citadel  of 
individualism.  The  horrors  of  the  earlier  days  of 
the  industrial  revolution,  Avhen  thousands  of  pauper 
children  had  been  simply  collected  from  the  work- 
houses of  London  and  handed  over  to  the  manufacturers 
of  the  North,  to  be  used  as  human  material,  in  order 
to  save  the  cost  of  their  maintenance,  had  revolted 
a  society  not  easily  shocked  ;  the  more  so  that  this 
holocaust  of  miserable  children  had  established  itself 
under  cover  of  a  statute  apparently  designed  to 
achieve  an  improvement  in  their  lot.  This  was  the 
Act  of  1767,  known  as  '  Hanway's  Act,'  imder  which 
parish   children   within   the   Bills   of   Mortality   were 
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directed  to  be  sent  immediately  into  the  country,  not 
less  than  three  miles  from  London  or  Westminster, 
"  to  be  nursed  and  maintained  at  the  charge  of  their 
"  respective  parishes."  The  Act  is  interesting  on  more 
than  one  ground  ;  for  it  introduces,  perhaps  for  the 
first  time,  the  '  Guardian  of  the  Poor,'  charged  to 
keep  a  restraining  hand  upon  the  parochial  adminis- 
trators of  the  Poor  Law,  the  churchwardens  and 
overseers.  But  an  enquiry  held  by  a  committee  of 
the  House  of  Commons  in  1815,  when,  as  the  result 
of  investigation  of  the  fate  of  2026  of  these  unfortunate 
children,  403  were  left  '  not  accounted  for,'  shows  the 
abuses  which  grew  up  under  the  system.  Unhappily, 
the  factory  operatives  themselves,  undeterred  by 
evils  which  were  happening  before  their  eyes,  sent 
their  own  children,  at  an  equally  early  age,  into  the 
factories,  in  order  to  profit  by  the  wages  which  they 
earned.  It  was  the  old  story  of  the  Peasants'  Revolt 
over  again  ;  and  it  is  not  wonderful  that,  with  such 
forces  against  them,  the  reformers  were  able  to  do 
little  before  the  passing  of  the  Reform  Bill.  They 
did  succeed,  with  the  powerful  helf)  of  the  first  Sir 
Robert  Peel,  himself  a  great  manufacturer,  in  securing 
the  Acts  of  1802  and  1819,  which  fixed  the  minimum 
age  at  which  children  might  be  employed  in  factories 
at  nine  years,  and  the  maximum  hours  of  work  for 
them  at  twelve  a  day.  But  even  these  very  modest 
instalments  of  reform  were  rendered  nugatory  by  the 
want  of  an  effective  establishment  of  inspectors  to 
enforce  them. 

Consequently,  the  reforms  of  the  year  1833,  though 
they  only  applied  to  the  cotton,  wool,  flax,  and  silk 
Industries,  were  of  real  importance  ;  for  they  were 
not  left  to  slumber  between  the  leaves  of  the  Statute 
Book,  but  vigorously  enforced  by  a  new  type  of 
Inspector,  not  local  men  appointed  by  the  Justices 
to  comply  with  the  terms  of  the  Act,  but  permanent 
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Crown  officials,  appointed  by  a  Secretary  of  State, 
and  quite  independent  of  local  influences.  The 
information  which  these  inspectors  collected  in  the 
course  of  their  duties  was  hardly  less  valuable  for 
the  future  of  the  operative  than  their  vigorous  enforce- 
ment of  existing  legislation  was  for  his  present  con- 
dition. Many  of  the  early  inspectors  were  men  of 
undaunted  courage,  whom  no  threats  could  intimidate  ; 
and  some  were  too  acute  to  be  hoodwinked  bj''  the 
most  ingenious  devices  resorted  to  by  the  combined 
efiEorts  of  employers  and  workmen.  Under  the  Act  of 
1833  and  its  successors,  notably  in  1844  and  1847,  the 
hours  and  conditions  of  labour,  first  of  children,  then 
of  women,  were  shortened  and  ameliorated.  For  a 
long  time,  the  doctrine  of  laissez-faire  sternly  forbad 
the  extension  of  '  grandmotherly '  help  to  male 
workers  of  full  age  ;  but  the  indirect  effect  of  the 
regulations  in  favour  of  women  and  children  gradually 
reduced  the  daily  hours  of  male  adults,  by  the  middle 
of  the  century,  to  twelve,  and,  in  some  cases,  to  ten. 
It  is  impossible  to  go  into  details  ;  but  it  may  be 
possible  to  record  a  regret,  that  the  action  of  the 
employers  in  evading  the  operation  of  the  early 
Factory  Acts  by  a  system  of  '  shifts,'  under  which 
frightful  abuses  were  jDractised,  has  created,  in  the 
minds  of  the  wage-earners,  a  natural  prejudice  against 
an  arrangement  which,  if  properly  and  honestly 
applied,  may,  to  a  large  extent,  reconcile  the  claims 
of  leisure  with  the  necessity  for  increase  in  production. 
The  policy  of  the  early  Factory  Acts  has  been 
rapidly  extended  to  other  classes  of  labour,  and  to 
beneficial  objects  far  beyond  the  original  ideals  of 
shorter  hours  and  protection  of  women  and  children. 
It  now  embraces  not  only  '  factories  '  but  '  workshops,' 
and  deals  with  the  health  and  education,  as  well  as 
with  the  protection  against  accident,  of  the  worker, 
while  the  provisions  of  the  early  Factory  Acts  relating 
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specially  to  the  interests  of  children,  have  expanded 
into  a  great  Children's  Charter,  mostly  to  be  found  in 
the  Children  Act  of  1908.  For  those  classes  outside  the 
processes  of  manufacture,  the  legislation  of  recent 
years  has  attempted  to  provide  economic  help  by  a 
series  of  Employers'  Liability  Acts,  aimed  at  reducing 
to  its  smallest  limits  the  old  technical  doctrine  of 
'  common  employment,'  which  barred  an  employee 
from  seeking  redress  for  injuries  when  these  were  due 
to  the  immediate  acts  or  defaults  of  his  fellow- workmen, 
and,  later,  by  a  still  more  comprehensive  series  of 
Workmen's  Compensation  Acts,  which  have  eliminated 
entirely  the  necessity  for  proving  any  '  negligence  ' 
or  specific  default  on  the  part  of  an  employer,  and  have 
made  the  simple  occurrence  of  an  accident  arising 
out  of  employment  and  in  the  course  of  it  a  ground 
for  a  claim  to  compensation.  Finally,  a  rapidly 
extending  series  of  statutes,  the  National  Health  and 
Unemployment  Insurance  Acts,  have  imposed  com- 
pulsory payments  upon  almost  all  classes  of  employers 
and  the  general  taxpayer,  to  assist  in  providing  a 
fund  for  the  supply  of  medical  attendance  to  the 
wage-earner  in  time  of  sickness,  and  unemployment 
benefit  in  time  of  scarcity  of  work,  while  for  the  aged, 
who  can  no  longer  work,  the  Old  Age  Pensions  Acts 
guarantee  at  least  a  minimum  endowment  against  the 
terrors  of  hunger  and  cold. 

It  is  only  fair  to  set  these  very  substantial  achieve- 
ments of  Parliament  against  an  attitude  on  the  part 
of  the  legislature  towards  the  efforts  of  the  wage- 
earners  to  organise  their  own  ameliorative  agencies. 
The  complete  breakdown  of  the  Elizabethan  system 
of  magisterial  regulation  of  industry,  with  its  accom- 
panying Combination  Laws,  left  the  labourer  to  face 
a  somewhat  bleak  world,  in  which  no  one  appeared 
to  be  specially  concerned  with  his  interests.  Not 
unnaturally,  he  used  his  new  freedom  to  organise  his 


532  CONCLUSION. 

own  self-help  ;  and  the  growth  of  trade  unions  was 
the  natural  result.  The  jealousy  manifested  by  Parlia- 
ment towards  these  institutions  was  equally  natural, 
if  less  creditable  ;  for  the  ideas  of  the  industrial 
revolution  joined  with  those  of  the  French  Revolution 
to  demand  a  state  of  society  in  which  there  should  be 
nothing  between  the  individual  and  the  State,  whilst 
a  Reformed  Parliament  was  jealous  of  any  rival  in 
the  sphere  of  social  amelioration.  With  the  frequent 
extension  of  the  franchise,  however,  the  gulf  between 
Parliament  and  Labour  began  to  narrow.  Trade 
Unions,  which  had,  hitherto,  been  'illegal  associations,' 
were  tolerated  by  the  Trade  Union  Act  of  1871,  and 
given  active  assistance  by  that  of  1875.  An 
unfortunate  incident,  which  led  to  a  general  Labour 
revolt  in  the  early  years  of  the  present  century,  pro- 
duced an  Act  of  Parliament  which  is  as  striking  an 
example  of  class  legislation  on  the  one  side  as  so  many 
of  its  predecessors  have  been  on  the  other — a  fact 
which,  though  it  does  not  justify,  may  well  explain, 
the  Trade  Disputes  Act,  1906.  Happily,  there  are  far 
more  creditable  chapters  in  the  history  of  legislation 
dealing  with  industrial  disputes,  notably  the  modest, 
but  very  useful  system  of  conciliation  boards  and 
agreed  arbitration  set  up  by  the  Conciliation  Act,  1896, 
and  the  more  elaborate  and  difficult,  but  even  more 
important,  scheme  of  Wages  Boards,  established  by 
the  Trade  Boards  Acts  of  1909  and  1918,  for  fixing 
the  minimum  wage  rate  in  the  trades  affected.  If 
we  add  to  these  the  Truck  Acts,  and  similar  statutes 
designed  to  prevent  any  unfair  advantage  being  taken 
of  the  weaknesses  of  wage-earners  in  the  matter  of 
payment  of  wages,  we  shall  probably  admit  that 
EngHsh  Law  has,  during  the  last  century,  shown  a 
real  desire  to  protect  the  interests  of  those  members 
of  tlie  community  who  are  the  least  able  to  protect 
themselves. 


THE  RISE,  PROGRESS,  ETC.,  OF  THE  LAWS  OF  ENGLAND.    533 

Finally,  no  account  of  recent  welfare  legislation 
would  be  even  approximately  complete,  which  did 
not  refer,  at  least  in  a  summary  way,  to  the  immense 
advantages  provided  in  the  sphere  of  State-aided 
education.  Until  the  opening  of  the  nineteenth 
century,  such  efforts  as  were  made  in  the  cause  of 
education  were  made  by  individuals,  either  by  endow- 
ment or  by  personal  effort.  Many  ancient  foundations, 
from  the  older  universities  to  the  small  grammar 
schools,  existed  ;  but  these,  partly  through  mismanage- 
ment, partly  through  indifference,  had  become  largely 
ineffective,  or  were  confined  in  their  operation  to  the 
offspring  of  the  well-to-do.  Much  useful  legislation, 
such  as  the  Public  Schools  Act  of  1868  and  the  Endowed 
Schools  Acts,  have  remedied  the  most  glaring  defects 
of  these  foundations.  But  by  far  the  most  conspicuous 
efforts  in  the  cause  of  education  since  the  passing  of 
the  Reform  Act  have  been  in  the  direction  of  State- 
aided  and  provided  schools.  When  that  event 
occurred,  such  schemes  as  existed  were  due  mainly 
to  the  efforts  of  the  National  Church  and  the  Non- 
conformist religious  bodies.  But,  in  the  year  1833, 
the  first  Parliamentary  grant  in  aid  of  public  elementary 
education  was  voted  ;  and,  in  the  year  1839,  these 
grants,  which  had  by  then  become  systematic,  were 
placed  under  the  control  of  a  Committee  of  the  Privy 
Council,  which  was  replaced  in  1856  by  the  Education 
Department.  In  the  year  1899,  the  Department  be- 
came a  Board,  with  President  and  Secretaries  on  the 
lines  of  the  Board  of  Trade  and  the  Local  Government 
Board  ;  and,  in  the  year  1918,  it  was  raised  to  the  level 
of  a  Ministry,  whose  chief  has  since  been  a  member 
of  the  Cabinet. 

All  this  activity  in  central  administration  corre- 
sponded with  a  vast  increase  in  the  funds  voted  by 
Parliament  to  further  the  cause  of  elementary  educa- 
tion ;    but,  in  the  year  1870,  a  scheme  covering  the 
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whole  country  was  introduced  with  the  avowed  object 
of  securing  to  every  child  the  opportunity  of  obtaning 
elementary  education  at  an  expense  which  bore  only 
a  trifling  relation  to  the  cost  of  the  education  given. 
In  the  year  1876,  the  principle  of  free  and  comj)ulsory 
elementary  education  was  definitely  laid  down  by 
Act  of  Parliament  ;  and,  as  has  appeared  in  a  former 
volume  of  this  work  (Vol.  I.,  pp.  514-515),  by  a  great 
Act  of  the  year  1902,  the  whole  of  the  public  elementary 
schools  of  the  country  were  made  a  charge  on  the 
public  funds,  local  and  central,  whilst  the  latest  Act,  of 
the  year  1918,  has  carried  the  efforts  of  the  State  to 
provide  opportunities  of  education  for  the  less  well- 
endowed  of  its  subjects,  far  beyond  the  sphere  of 
elementary  education.  It  is  unnecessary,  however, 
to  dwell  here  on  that  subject,  as  an  account  has  been 
given  of  it  in  an  earlier  volume. 

In  conclusion,  if  a  generalisation  may  be  permitted 
in  such  a  work  as  the  present,  it  may  be  suggested, 
that  the  most  hopeful  feature  of  modern  English 
legislation  is  the  tendency  which  it  shows  to  recognise 
the  important  truth,  that  it  is  not  possible  to  draw 
a  sharp  line  of  demarcation  between  the  interests  of 
the  community  and  the  interests  of  the  individual. 
Any  ideal  which  regards  the  individual,  in  modern 
conditions,  or,  indeed,  any  conditions  at  all  approaching 
what  we  call  civiUsation,  as  capable  of  existing  in 
vacuo,  unaffected  by  the  character  and  capacities  of 
his  fellows,  is  based  on  a  fallacy.  It  is,  no  doubt, 
possible  to  favour  a  few  j)rivileged  individuals  at  the 
expense  of  the  community,  and  even  to  sacrifice 
individual  values  by  a  fancied  care  for  the  interests 
of  the  community  as  a  whole.  But,  broadly  speaking, 
whatever  really  makes  for  the  good  of  the  community 
makes  also  for  the  real  good  of  tlic  individual ;  for 
the  individual  worker,  in  modern  conditions  at  least, 
draws  much  of  his  efficiency  from  the  unconscious 
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help  rendered  to  him  by  his  fellow-members  of  the 
community.  Even  the  essentially  personal  gifts,  such 
as  those  of  the  artist  and  man  of  letters,  derive  much 
of  their  value  from  the  circumstances  which  permit 
and  encourage  the  employment  of  them  ;  and  this 
truth  applies,  with  even  greater  force,  to  the  workers 
in  industry  and  commerce.  Justice,  as  understood 
by  the  modern  world,  must  necessarily  be,  to  a  large 
extent,  a  balance  of  conflicting  interests,  or  imaginary 
interests.  And,  though  it  is,  probably,  impossible 
to  arrive  at  justice  by  a  mathematical  tabulation  of 
one  set  of  interests  and  their  values  against  another, 
yet  it  is  tolerably  plain,  that  a  system  which  ignored 
the  interests  of  individual  enterprise  in  the  supposed 
interests  of  the  community,  or,  on  the  other  hand, 
ignored  the  interests  of  the  community  in  the  supposed 
interests  of  individual  enterprise,  would  be  a  failure. 
The  one  alternative  would  involve  slavery,  the  other, 
anarchy.  Justice,  like  truth,  lies  between  two  extremes ; 
and,  though  it  may  be  difficult  to  attain  it,  there  is 
no  choice,  for  the  seeker  after  justice,  but  to  pursue 
the  rugged  path  of  patient  enquiry  and  experiment, 
striving  always  to  realise  the  noble  ideal  of  the  Roman 
jurist,  which  defines  justice  as  :  Constans  et  perpetua 
voluntas  jus  suum  cuique  tribuere. 
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Apostasy,  iv.  168 
Apothecaries  weight,  i.  206 
Apparent  possession,  ii.  542 
Appeal, 

costs  of,  iii.  545 
from  consistory  court,  i.  344 
county  court,  iii.  683, 

684,  689 
Court    of     Admiralty, 
iii.  473,  486 
Appeal,  iii.   483 
Chancery,  iii.  472 
Exchequer,  iii.  468 
Exchequer    Cham- 
ber, iii.  468 
Divisional  Court,  iii. 479 
Divorce    Division,    iii. 

615 
High  Court,  iii.  544-546 
inferior  courts,  iii.  478 
interlocutory  orders,  iii. 

479,  525 
Judge  at  chambers,  iii. 

525 
Justices,  iv.  261-263 
King's  Bench  Division, 
iii.  544—546 
in    ecclesiastical    causes,    i. 

344 ;  iii.  486] 
Lords  of,  iii.  484,  485 
on     application     for     new- 
trial,  iii.  544 
proceedings  by  way  of,  iii. 

544-546 
times  for,  iii.  544,  546 
to  Court  of  Criminal  Appeal, 
iv.  436  et  seq. 
Divisional  Court,  iii.  550 
House  of  Lords,  iii.  483, 

550 
Judicial    Committee,    iii. 
485,  486 
ultimate  courts  of,  iii.  482- 
486 
Appeal,  Court  of, 

appeal  from,  iii.  483,  546 

to,  iii.  544-546,  549 
in  matters  of  procedure, 
iii.  525 
costs,      iii. 
525 


Appeal,  Court  of — cont. 

constitution  of,  iii.  478,  479 
in  Chancery,  iii.  472 
jurisdiction  of,  iii.  479 

Appeal,  Court  of  Criminal.     See 
Criminal  Appeal,  Court  of 

Appearance, 

default  of,  iii.  499  et  seq. 
entering  of,  iii.  499  et  seq. 
of  defendant,  iii.  499 
Appellate  jurisdiction 

of  House  of  Lords,  iii.  482; 
iv.  225 
Judicial    Committee,    iii. 

482 
King's    Bench    Division, 
iv.  231 
Appellate  Jurisdiction  Acts,  1876 

and  1887,  iii.  483,  484 
Appendant,  ii.  203 
Appointment, 

ancillary  nature  of,  ii.   377 
deed  of,  ii.  376,  377 
general  power  of,  ii.  377 
of  executor,  ii.  628 
powers  of,  ii.  376-378,  655, 

656 
special  power  of,  ii.  377 
Apportionment,  ii.  69 
Act  (1870),  ii.  228 
rent,  ii.  228,  229 
Appraisement  of  salvage,  iii.  626 
Apprentices, 

bankruptcy,    effect    of,    on, 

iii.  232 
disputes,  iii.  231 
generally,  iii.  230-232 
infant,  iii.  231 
parish,  iii.  232 
Apprenticeship, 

Act  (1562),  iv.  498 
contract  of,  iii.  35,  230 
settlement  by,  i.  532 
Appropriation  in  aid,  i.  299 
Appropriations    of    benefices,    i. 

331-333 
Approvement,  ii.  37 

of  waste,  ii.  209 
Appurtenances,  ii.  328 
Arbitration,    iii.    428-436.     See 
also  Award 
costs  of,  iii.  434 
effect  of  submission  to,  iii. 
431,  432 
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Arbitration — cont. 

remedy  by,  iii.  428 
stay  of  proceedings  on  ac- 
count of,  iii.  431 
submission  to,  iii.  428 
under       Arbitration       Act 

(1889),  iii.  428  et  seq. 
with  workmen,  iii.  305 
witnesses  in,  iii.  432 

Arbitrator, 

action  referred  to,  iii.   435, 

518 
appointment  of,  iii.  429,  430 
award  by,  iii.  429,  433,  434 
error  in,  iii.  433,  434 
lien  on,  iii.  434 
case  stated  by,  iii.  432,  433 
powers  of,  iii.  432,  433 
remvmeration  of,  iii.  434 
umpire    appointed     by,    iii. 
430 

Archbishopric, 

voidance  of,  i.  330 

Archbishops, 

appeal  to,  i.  329 
court  of,  i.  329  ;    iii.  696 
election  of,  i.  328 
enthronement  of,  i.  328 
nomination  of,  i.  328 
prerogatives  and  privileges 

of,  i.  329 
provinces  of,  i.  328,  329 
resignation  of,  i.  330 
status  of,  i.  329 

Archdeacon,  i.  331 
court  of,  i.  331 

Arches, 

court  of,  i.  342  ;    iii.  696 

Arms, 

carrying,  iv.  190 
Army,  i.  251-259 

Acts,  i.  196,  197,  253 

annual  provision  for,  i.  253 

billeting  of,  i.  255 

conscription  for,  i.  255 

Council,  i.  237 

desertion  from,  iv.  160 

enlistment  in,  i.  255 

Indian,  i.  126,  258 

officers,  i.  256,  257 

Reserve,  i.  257 

stnnding,  i.  195,  252  ;    ii.  19 

Territorial,  i.  257,  258 
Arraignment, 

confession  on,  iv.  324 

definition  of,  iv.  321 

I 


Arraignment — cotit. 

incidents  of,  iv.  321-325 
plea  on,  iv.  326  et  seq. 
procedure    upon,    iv.    321— 

322 
standing  mute  on,  iv.  322- 
324 
Arrangement, 

deeds    of,    by    debtors,    iii. 
662-664 
registration  of,  ii.   460 
scheme  of,  iii.  660-664 
Arrears  of  rent 

in  a  distress,  iii.   412,   413 
limitation     of     action     for, 
iii.  449 
Arrest,  iv.  9,  264,  265 

by    constable,    iv.    9,    268 
et  seq. 
officials,  iv.  269 
private  person,  iv.  269, 
270,  272-274 
conventions     as     to,     with 
foreign  countries,  iv.  268 
definition  of,   iv.    264  • 
duties  in   connection  with, 

iv.  273,  274 
homicide  in  effecting,  iv.  40 
obstruction  of,  iv.   174 
of  fugitive  offenders,  iv.  317, 
318 
judgment,  iv.  398  et  seq. 
protection     for     error      in 

making,  iv.   266 
reward     for    assisting,     iv. 

274,  275 
statutes  authorising,  iv.  270 

et  seq. 
upon   information    or   com- 
plaint, iv.  265  et  seq. 
suspicion,  iv.  270,  272 
warrant  for,  iv.  265,  316 
without   warrant,   iii.    331  ; 
iv.  9,  265,  268  et  seq. 
Arson,  iv.  138,  139 

attempt  at,  iv.  139 
definition  of,  iv.  138 
punishment  for,  iv.   139 
Articled  clerks,  i.  620-622 
Articles  of  religion,  i.  355 
Artistic  copyright.      See    Copy- 
right 

Assault, 

action   for,  defences  to,   iii. 

328,  329 
aggravated,  iv.  70 


INDEX. 


Assault — cont. 

common,  iv.  69 
consent  to,  iv.  69 
definition  of,  iii.  327  ;  iv.  69 
misadventure,  by,  iv.  70 
on  children,  iv.  70 
constables,  iv.  70 
King,  iv.  152 
lunatic,  iv.  70 
police,  iv.  70 
wife,  i.  435 
women,  iv.  78 
workhouse  officials,  iv.  70 
summary     jurisdiction     in, 

iv.  257 
when    justifiable,    iii.     328, 
329  ;  iv.  70 
Assembly, 

riotous,  iv.  188 
unlawful,  iv.  186,  187 
Assessment, 

appeal  against,  i.  503 
poor  law,  i.  502 
Assessors, 

ecclesiastical,  i.  342 
in  admiralty,  iii.  476,  624 
Judicial  Committee,  i.  344 
trial  with,  iii.  517 
under     Church     Discipline 
Act,  i.  344 
Assets, 

administration    of,    ii.  254- 

256,  634  et  seq. 
equitable,  ii.  635,  636 
good  will  regarded  as,  ii.  568 
legal,  ii.  635,  636 
marshalling  of,  ii.  116,  117 
nature  of,  ii.  634,  635 
realisation  of,   by   personal 
representative,  ii.  633,634 
Assignment,  ii.  498,  587  et  seq. 
absolute,  ii.  592,  593 
breach  of  condition  against, 

ii.  104 
conveyance  by,  ii.  357 
deed  necessary  for,  ii.  360 
distinguished    from    under- 
lease, ii.  357 
equitable,  ii.  590,  591,  595 
legal,  ii.  592 

of  a  debt,  ii.  589  et  seq  ;  iii. 
652 
action,  iii.  476 
chattels,  ii.  538 
chose  in  action,  ii.   550, 

587  et  seq. 
claims     arising     out     of 


contract,  ii.  592 
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Assignment — cont. 

of  copyright,  ii.  589 

dower,  ii.  75,  76 

future  property,    ii.    594, 
595 

lease,  ii.  299 

patent,  ii.  588 

policy,  iii.  199,  207,  208 

right  of  action,  ii.  592 

trade  marks,  ii.  588,  589 
operative  words  of,  ii.  360 
oral,  ii.  590 
title  by,  ii.  538-544 
writing,  when  required,  ii. 

592 
Assises  of  Jerusalem,  ii.  21 

Assistance, 

writ  of,  ii.  310  ;  iii.  543 

Assize 

commission  of,  iii.  474  ;  iv. 

232 
coinmissioners  of,  iv.  232 
courts  of,  iii.  474  ;  iv.  232- 

234 
judges  of,  iii.  474 
of  Clarendon,  iv.  337 

Association.     See  also  Combina- 
tion ;  Societies 
articles  of,  i.  389 
memorandiim    of,     i.     388, 

389  ;  ii.  555 
of  more  than  twenty  persons 

for  business,  i.  388 
unincorporated,  i.  366,  399 
et  seq. 
actions   by   and   against, 

i.  403,  404 
contracts  of,  i.  401,  402 
dissolution  of,  i.  404 
property  of,  i.  401,  404 
rules  of,  i.  402 
torts  of,  i.  402,  403 
varieties  of,  i.  400,  401 
voluntary,  i.  400 
Assumpsit, 

action  of,  i.  54  ;  iii.  439  ;  iv. 
516 
Assurance  of  land, 

conditions  of,  ii.  283 
registration  of,  ii.  455  et  seq. 
Asylum.     See  also  Lunacy 
county,  i.  605 
maintenance   of  pauper,   i. 

605 
private,  i.  604 
'At  sea,' definition  of,  ii.  618,  623 
]  2  N 


INDEX, 


Attachment,  iii.  226 

after  judgment,  iii.  580 
for  contempt,  iii.  580-582 
in    Chancery    Division,    iii. 

580-582 
motion  for,  iii.  581 
of  the  person,  iii.  580 
wages,  iii.  226 
writ  of,  iii.  544,  581 
Attainder, 

abohtion  of,  ii.  314  ;  iv.  485 
alienation,  on,  ii.  313 
effect  of,  ii.  73,  74,  264,  265 
for  felony,  ii.  264  ;  iv.  485 
forfeitvire    on,    ii.    264-267, 
313  ;  iv.  332 
Attempt 

to  burn,  iv.  64,  216 
choke,  iv.  65 
commit  a  crime  against 
nature,  iv.  216 
suicide,  iv.  45 
conceal  birth,  iv.  216 
drug, iv.  65 

endanger    railway    pas- 
sengers, iv.  65 
mm-der,  iv.  61,  216 
ravish,  iv.  216 
strangle,  iv.  65 
Attestation 

of  a  deed,  ii.  337 

bills  of  sale,  ii.  541,  543 
Attorney,  powers  of,  iii.  104 
Attorney-General, 

information  by,  iv.  307 
position  of,  i.  244 
Attornment,  ii.  365 
doctrine  of,  ii.  289 
fraudulent,  ii.  290 
necessity  for,  ii.  290 
Auction, 

agreement   not    to    bid    at, 

iii.  46 
failure   of,    under    order   of 

court,  iii.  572 
sale  by,  ii.  294,  296  ;  iii.  109 
under  order  of  court, 
iii.  5(58  et  seq. 
Auctioneer,  iii.  97,  98 

affidavit  of  fitness  of,  iii.  569 
affidavits  by,  iii.  568,  569 
agent,  as,  ii.  294 
directions   of  court   to,   iii. 

568  573 
recognisances  by,  iii.  570 
remuneration  of,  iii.  569,  572 

I 


Audit 

of  boro\igh  accovints,  i.  506 
local  accounts,  i.  506,  507 
trustee  accoiuits,  ii.  177 
Auditors, 

district,  i.  506,  507 
Austin, 

definition  of  law  by,  i.  8 
Australian  Commonwealth, 
government  of,  i.  120 
legal  system  of,  i.  120 
states  of,  i.  119 
Authorities.   See  Public  Authori- 
ties 
Autrefois  acquit,  iv.  329-331 
form  of,  iv.  331 
attaint,  iv.  332 
convict,  iv.  331 

Autre  droit,  i.  43 1 

Average,  iii.  205,  206 
adjusters,  iii.  206 
general,  iii.  205,  206 
particular,  iii.  206 

Aviation.     See  Air 
Avoirdupois  weight,  i.  206 
Award, 

action  on,  iii.  435 

costs  decided  by,  iii.  434 

enforcement  of,  iii.  435 

error  in,  iii.  433,  434 

of  arbitrator,  iii.  429,  433, 

434 
remitting  of,  iii.  434,  435 
setting  aside,  iii.  434,  435 

time  for,  iii.  435  , 

time  for  making,  iii.  433 

B. 

Bail,  iv.  9,  279-282 

by  justices,  iv.  279-281 

King's  Bench,  iv.  280 
excessive,  iv.  280 
for  a  felony,  iv.  280 

inisd(>inoan()r,  iv.  280 
treason,  iv.  279 
in  Adrnirnlty  actions,  iii.  623 
personation  of,  iv.  129 
refusing,  iv.  280 
Bailee, 

duties  of,  iii.  161,  162,  172, 

376 
his  projierty    in    goods,    ii. 
507  ;"iii.   16:! 
10] 
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Bailee — cont.] 

his  right  of  lion,  iii.  163-166 
larceny  by,  iv.  98,  99 
negligence  by,  iii.  161,  162 
when  liable  for  negligence, 
iii.  162 
Bailiffs, 

of  county  courts,  i.  300 
franchises,  i.  304 
hundreds,  i.  306 
special,  i.  306 
to  distrain,  i.  306  ;  iii.  421 
varieties  of,  i.  306 

Bailiwicks,  i.  304,  305 

Bailment,  ii.  532 

contract  of,  iii.  159-175 
definition  of,  iii.  159 
deposit  of  goods,  iii.  166, 167 
different  classes  of,  iii.  160 
generally,  ii.   507,   508  ;  iii. 

159,  160 
hire  of  goods,  iii.  167-169 
innkeepers,  iii.  172-175 
loan  of  goods,  iii.  167 
pawn,  iii.  169-171 

Bailor,  ii.  507 

duties  of,  iii.  102,  163 

Ballot  Act  (1872),  i.  153 

Bank.  See  also  Bank  of  Eng- 
land ;  Bankers  ;  Savings 
Banks 

accounts  at,  i.  380,  381 

Act,  1833,  i.  207 

business  transacted  by,  i. 
380  et  seq. 

cheques  collected  by,  i.  381 

joint  stock,  i,  380 

notes,  i.  207,  379 

savings,  i.  382-386 

unclaimed  money  in,  i.  381 

Bank  of  England, 

business    transacted   by,    i. 

380  et  seq. 
exchequer    bills    circulated 

by,  i.  379 
foundation  of,  i.  378 
government  business  trans- 
acted by,  i.  379 
notes  issued  by,  i.  207,  379  ; 
iii.  146 
distinguished        from 
Treasury  notes,  i. 
380 
negotiability    of,    iii. 
128 


Bankers, 

definition  of,  i.  378 
liabilities,  iii.  149,  150,  154, 

155 
lien  of,  iii.  165 
relations     with     customer, 

i.  380;  iii.  148,  149,  586 
revocation  of  authority  of, 
iii.  151,  152 

Bankers'    Books   Evidence   Act 
(1879),  iv.  373 

Bankrupt, 

after  acquired  property  of, 

iii.  645 
aliens  can  be  made,  iii.  630 
contract  by,  iii.  644 
criminal  offences  of,  iii.  659, 

660 
discharge    of,    iii.  655-658, 

666 
disqualifications  of,  iii.  658, 

659 
distress  upon  goods  of,  iii. 

413,  414 
duties  of,  iii.  639 
examination  of,  iii.  638,  639 
executions  against,  iii.  649, 

650 
fraud  by,  ii.  296 
fraudulent  conveyance    by, 
iii.  633-635,649 
preference       by, 
iii.  649 
infant  cannot  be  made,  iii. 

629,  630  ;  iv.  21 
liable      to      imprisonment, 

when,  iii.  660 
lunatic  can  be  made,  iii.  630 
married    woman    may    be 

made,  when,  i.  434,  437  • 

iii.  629,  030 
misdemeanors  by,   iii.    659, 

660 
offences   by,   iii.    659,    660  ; 

iv.  134,  135 
public   examination   of,   iii. 

638,  639 
rights  of,  iii.  644,  645 
statement  of  affairs  of,  iii. 

637 
volvmtary    settlements     by, 

iii.  651,  652 
what  property  vests  in  the 

trustee  of,  iii.  643  et  seq. 
who  is  capable  of  being,  iii. 

629 
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Bankruptcy, 

acts  of,  iii.  631-633,  635 
adjudication    order    in,    iii, 

640 
administration  of  estates  in, 

iii.  641,  642,  686,  687' 
agency  terminated   by,   iii. 

103 
apprenticeship     terminated 

by,  iii.  232 
committee  of  inspection  in, 

iii.  640 
compositions    and    schemes 
of    arrangement    in,     iii. 
660-664 
contracts    aSected    by,    iii. 

644 
county     court    jurisdiction 

in,  iii.  685 
Court  of,  iii.  473 
creditor's  petition  in,  iii.  635 
debtor's  petition  in,  iii.  636 
debts  provable  in,  iii.  654, 

655 
dividends  in,  iii.  652 
domicile  in,  iii.  631 
efiect  of,  iii.   73,   232,   658, 

659 
first   meeting   of   creditors, 

iii.  639 
fraudulent   conveyance    in, 

iii.  633-635,  649 
fraudulent     preference     in, 

iii.  649 
history   of   the  law  of,   iii. 

628,  629 
in  case  of  clergyman,  i.  327 
councillor,  i.  477 
employer,     imder 
W  o  r  k  m  e  n's 
Compensat  ion 
Act,  iii.  307 
justices,  i.  313 
lessee,  ii.  103 
married     woman, 
i.  434,  437  ;  iii. 
629,  630,  646 
member    of    Par- 
liament, i.  135 
peer,  i.   135 
registered         pro- 
prietor, ii.  488 
tenant  in  tail,  ii. 
61 
jurisdiction  in,  iii.  629-631 
legislation,  iii.  628,  629 
offences,   iii.    659,   660 ;   iv. 
134,  135 
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petition  in,  iii.  635,  636 
proof  of  debts  in,  iii.   654, 

655 
ranking  of  creditors  in,  iii. 

653,  654 
receiving  order,  iii.  637 
reputed    ownership    clause 

in,  iii.  643-645 
title  by,  ii.  608-610 
trustee  in,  iii.  640  et  seq. 
appointment  of,  iii.  640 
disclaimer  by,  iii.  646, 

647 
duty  of,  iii.  641,  652 
powers  of,  iii.  641,  642 
property  vesting  in,  iii. 

643-645 
relation    back    of    ap- 
pointment,  iii.    647- 
649 
removal  of,  iii.  641 
security  by,  iii.  640 
transactions     void     as 
against,  iii.  649-652 
Bankruptcy  Act  (1914),  ii.  642  ; 

iv.  134,  135 
Bankruptcy,  Court  of, 

for  London,  iii.  473 
Bankruptcy  Division, 

transfer     of     action      from 
Chancery  Division  to,    ii. 
642 
Banks.      See    Bank ;    Bank     of 

England  ;  Bankers. 
Banns, 

marriage  by,  i.  419,  420 
publication  of,  i.  419,  420 
Baptism, 

registration  of,  i.  612 
Bar, 

pleas  in,  iv.  329 
trial  at,  iv.  230,  345 
Bar   Council,   i.    643,    644.     See 

also  Barristers 
Bargain  and  sale,  ii.  364-366 
deed  necessary  for,  ii.    366 
enrolment  of,  ii.  366 
entry  not  necessary   for,  ii. 

366 
nominal   consideration    for, 

ii.  365 
pecuniary  consideration  in, 
ii.  364,  365 
Baron, 

courts,  iii.  675 
Baronet,  title  of,  i.  201 

] 


INDEX. 


Barratry,  iii.  200 

common,  iv.  181 
punishment  for,  iv.  181 

Barristers,  i.  642-647.     See  also 

Counsel, 
admission  as  solicitors,!.  621 
clerks  of,  i.  647 
contempt  of  court  by,  i.  647 
disbarring  of,  i.  64.3 
fees  of,  i.  645,  646 
special,  i.  646 
junior,  i.  645 
King's  Counsel,  i.  645 
legal  education  of,  i.  647 
negligence,  cannot  be  sued 

for,  i.   645 
relations    with    solicitor,    1. 

645 
retainer  of,  i.  646 
right  of  audience  of,  i.  645 

Barter  distinguished  from  sale, 
iii.   105 

Base  fee,  ii.  53,  54,  135,    388 

Bastard, 

administration  of  estate  of, 

ii.  603 
cannot  be  heir,  ii.  262,  263 
consanguinity  of,  i.  457 
custody  of,  i.  453,  454 
disabilities  of,  i.  455,  456 
eigne,  may  be  heir,  ii.  262, 

263 
exception     to     doctrine     of 

nullius  films,  i.  457 
generally,  i.  445,  453-457 
guardianship  of,  i.  457,  463 
has  no  collateral  kin,  i.  456 
incest  laws  apply  to,  i.  457 
legitimation  of,  i.  457 
maintenance  of,  i.  453,  454 
marriage  of,  i.  456 
property  of,  i.  456 
settlement  of,  i.  456 

Bastardy 

Laws  Amendment  Acts,   i. 

454 
order,  i.  455 

appeal  from,  i.  455 

Bath,  Knight  of  the,  i.  201 

Battery, 

action  for,  iii.  328,  329 
definition  of,  iii.  327,  328 
generally,  iv.  69 
when    justifiable,    iii.    328, 
329 

[13 


Battle, 

trial  by,  iv.  323,  339 

last  occasion  of,  iv.  339 
Bawdy-houses,  iv.  199 
Beacons,  i.  204 

Beasts,  when  distrainable,  iii.  419 
Bedding,     distress     cannot     be 
levied  on,  iii.  417 

Bedfordshire, 

registration    of    assurances 
in,  ii.  459 
Beerhouse  licence,  i.  572 


property  in,  ii.  505 

Benchers,  of  Inns  of  Court.    See 

Irms  of  Court 
Bench-warrant,  iv.  316 
Benefice, 

donative,  i.  334 
presentation  to,  i.  333,  349- 

351 
voidance  of,  i.  334,  335 

Beneficial  owner,  ii.  332 
Benefit 

building  societies,  i.  409,  410 

Benefit  of  clergy,  iv.  55,  398 

abolition  of,  iv.  58 

definition  of,  iv.  58 
Benevolent  societies,  i.  406 
Bentham, 

definition  of  law  by,  i.  9 

Berne  Copyright  Convention,  ii. 

581 
Bets,  iii.  51-53    See  also  Gaining 
Betting  houses,  iv.  200 
Bigamy,  iv.  82,  83 

defence  to  indictment  for, 

iv.  83 
domicile  in  relation  to,  iv. 

82 
wife  as  witness  in,  i.  428  ; 
iv.  83 

Bill, 

of  lading,  iii.  129,  184-186 
functions   of,    iii.    185- 

186 
Hague  Rules  in,  iii.  184 
transfer  of,  iii.  186 
Rights,  i.   107,   108,   179, 
181,  187,  195,  252  ;  iv. 
507 
solicitor's,  i.  630-638 
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Bill  in  Parliament,  i.  128  et  seq., 

167  ei  seq. 
drafting  of,  i.  176 
money,  i.    129  et  seq.,   149, 

173-175 
originating     in     House     of 

Lords,  i.  171 
private,  i.  175,  176 
procedure  on,  i.  168-171 
pro\dsional  order  bill,  i.  176 
public,  i.  168-174 
royal  assent  to,  i.  171,  172 
refusal  of,  i.  172 
Billeting  of  soldiers,  i.  255 
Bills  of  Exchange,  iii.  124  et  seq. 
acceptance  of,  iii.  133,  134 
Act,  i.  36 

alteration  in,  iii.  144 
assignment  of,  iii.  126 
capacity   of  parties  to,   iii, 

131,  132 
consideration  for  presumed 

primd  facie,  iii.  132,  133 
date  of  payment  of,  iii.  136 
definition  of,  iii.  130 
dishonoiu"    by    non-accept- 
ance of,  iii.  137 
dishonour  by  non-payment 

of,  iii.  139 
foreign,  iii.  130 
form  of,  iii.  131 
holder  in  due  course  of,  iii. 

135,  136 
indorsement  of,  iii.  127,  135 
infants,  liabilitj'-  on,  iii.  132 
inland,  iii.  130 
maturity  of,  iii.  136 
negotiability  of,  iii.  126 
negotiation  of,  iii.  134-136 
noting  of,  iii.  139 
origin  of,  iii.  126 
presentation  of — 

for  acceptance,  iii.   137 
payment,  iii.  138 
protest  of,  iii.  140,  141 
to  bearer,  iii.  131 

order,  iii.  131 
varieties  of,  iii.  131 
writing  required  for,  ii.  25 

Bills  of  sale,  ii.  538-544 

ab.solute,  ii.  539,  541,  542 
as  .security,  ii.  539,  542-544 
attestation  of,  ii.  541,  543 
avoidance  of,  ii.  542,  543 
coiisidoratioii    for,    ii.     541, 

543,  544 
covenants  in,  ii.  543 


Bills  of  sale — cont. 
defined,  ii.  539 
registration  of,  ii.  539-544 
exemptions     from,     ii, 

540 
renewal  of,  ii.  544 
rights  of  grantee  under,  ii. 

543,  544 
what     documents     require 
registration  as,  ii.  540 

Binding  over 

for  good  behaviovu",  iv.  415 

et  seq. 
to  keep  the  peace,  iv.  415 
under   Probation  of  Offen- 
ders Act  (1907),  iv.  417 

Birth, 

concealment  of,  iv.  72,  73 
notification  of,  i.  614 
registration  of,  i.  612  et  seq. 
settlemeiit  by,  i.  531 

Bishoprics, 

voidance  of,  i.  330 

Bishops, 

consecration  of,  i.  328 
courts  of,  i.  330 
installation  of,  i.  328 
nomination  of,  i.  328 
powers  of,  i.  329 
resignation  of,  i.  330 
right  to  sit  on  trial  of  peers, 

iv.  224,  225 
status  of,  i.  329 
suffragan,  i.  330 

"  Black  mail  "  rents,  ii.  227 
Blackstone, 

Commentaries,  i.  48,  77,  78 
jurisdiction  of   Parliament, 

on,  i.  142 
law  defined  by,  i.  7 
Blanch  ferms,  i.  237 
Blasphemous  libels,  iv.  194 
Blasphemy,  iv.   169 

witnesses       necessary        in 
charge  of,  iv.   387 
Blood-foud,  i.  12  ;    iv.  340 
Board  of  Agriculture.     See  also 
Ministry  of  Agriculture. 
Inclosuro  Department  of,  ii. 
211 
Board  of  Education,  i.  240,  520 

et  seq.     See  also  Education 
Board  of  Guardians.     See  Poor 
Law 
14] 
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Board  of  Trade,  i.  239,  240 

bankruptcy         proceedings 

controlled  by,  i.  239 
function  of,  i.  239 
patent    law  administration 

by,  i.  239 
President  of,  i.  239 

Bodily 

harm,  intentional,  iii.    331, 

332  ;   iv.  62  et  seq. 
injuries,   dangerous  to   life, 
iv.  62,  63 
Bona  vacantia,  i.  267-270 
Bond  debts,  ii.  549 
Bonds, 

administration,  ii.  632 
bottomry,  iii.  259 
common  money,  iii.  260 
double,  iii.  260 
Exchequer,  i.  265 
forfeitiu-e  of,  iii.  262,  263 
general  nature  of,  iii.  260 
impossibility    of   condition, 

iii.  261 
on  condition,  iii.  260 
respotidentia,  iii.  259 
single,  iii.  260 
unlawful    condition    in,    iii. 
261 
Bono  et  malo, 

writ  de,  iv.  233 
Book,  copyright  in.     See  Copy- 
right 
Borough,  i.  472  et  seq. 
accounts  of,  i.  479 
aldermen  of,  i.  478,  479 
and  Local  Courts  Act  (1872), 

iii.  691 
auditors,  i.  479,  506 
bridges  in,  i.  485,  486 
byelaws  of,  i.  480 
clerk  of,  i.  479 
council,  i.  475  et  seq. 
meetings  of,  i.  479 
officers  of,  i.  479 
powers  of,  i.  480,  481 
qualifications  of,  i.  477 
cotmty,  i.  474,  485,  486 
courts  of  record  of,  iii.  690— 

691 
definition  of,  i.  472 
elections   of   officers   for,    i. 

475 
franchise,  i.  156,  157 
generally,  i.  472  et  seq. 
justices  of,  i.  311,  312 


Borough — cotit. 

mayor  of,  i.  478,  479 
metropolitan,  i.  495 
municipal,  i.  475 
parliamentary,  i.  150,  157 
police,  i.  320,  481 
property  of,  i.  480,  481 
quarter  sessions  for,  iv.  239 
rate  of,  i.  504 
recorder  of,  iii.  690 
stipendiary  of,  i.  312 
treasurer,  i.  479 
voters,   qualifications  of,   i. 

475,  476 
wards  in,  i.  475 

Borough  English 

tenure  by,  ii.  30 

Borstal  Institution,  iv.  422-424 
association  connected  with, 

iv.  484 
detention  in,  iv.  423 
nature  of,  iv.  483,  484 
transfer  to,  iv.  423 
treatment,  iv.  472 

Botes.     See  Estovers. 

Bottomry,  iii.  259 
bond,  iii.  259 

Bracton,  ii.  271 

alienation  by  vassal,  ii.  52 
De   Legibus    et    Consuetudi- 
nihus  Angliae,  i.  21,  ii.  15 
socage,  ii.  25 
villein  socage,  ii.  41 

Breach 

of  contract,  iii.  73-75 

damages  for,   iii.  81 

et  seq. 
penalty  for,  iii.  85 
procuring,    iii.    401— 

403 
remedies  for,  iii.  121— 
123 
covenant,     ii.    102,    103, 

331,  333 
peace,  arrest  for,  iii.  331 
prison,  iv.  172 
promise    of    marriage,    i. 
418;  iii.  78 
death     of    party    to 
action  for,  iii.  442 
trust,  ii.  183-190 

Breaking 

into  a  house,  iv.  111-113 
out  of  a  house,  iv.  113 

•  Brewster  '  sessions,  i.  316 
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Bribery 

at  elections,  i.  160-162  ;  iv. 

182,  183 
of  agents,  iii.  102 
judges,  iv.  182 
officials,  iv.  183 
voters,  iv.  183 
Bridges, 

county  liable  for  repair  of, 

i.  549,  550 
in  boroughs,  i.  485,  486 
non-countj',  i.  550 
nuisances  in,  iv.  198 
railway,  i.  550 
repair  of,  i.   485,   486,   549, 
550 
British  Empire, 

British  islands,  the,  i.  114— 

117 
colonies  of,  i.  117,  118 
constitution  of,  i.  Ill  et  seq. 
Crown  colonies,  i.  121-123 
India,  i.  123-126 
knights  of,  i.  201 
legal  status  of  Crown  in,  i. 

112 
protectorates,  i.  126,  127 
self-governing  dominions,  i. 

118-121 
status  of  British  Parliament 
in,  i.  112,  113 
British  Nationality  and  Status 
of  Aliens  Act,  i.  212  et  seq. ;  ii. 
318 
British     ships.     See     Merchant 
Shijjping  ;  Ships 

Britton, 

antient  demesne,  ii.  42 

Brokers , 

generally,  iii.  97,  114 
insurance,  iii.  196,  197 
personal    responsibility    of, 
iii.  114  et  seq. 

Brothels.    See  Disorderly  houses 

Building  leases,  ii.  441 

Building  Societies 

Aet.s,  i.  409,  410 
borrowing  powers  of,  i.  410 
dis.solution  of,  i.  410 
mortgages,  i.  410 

Burgage, 

tenure  in,  ii.  14,  29 

Burgesses 

definition  of,  i.  473 


Burglar, 

definition  of,  iv.  108 

Burglarious  instrmnents,  iv.  114 

Burglary,  iv.  108-114 

acts  constituting,    iv.    Ill— 

113 
attempted,  iv.  113 
intention  in,  iv.  113 
places  subject  to,  iv.   109- 

111 
punishment  for,  iv.  113 
time  of,  iv.  109 

Burial, 

of  suicide,  iv.  45 
registration  of,  i.  612 

Burial  grounds, 

availability   for   nonconfor- 
mists, i.  363 

Burning.     See  Arson 

Byelaws, 

of  boroughs,  i.  480 

c. 

'  C.I.F.'  contract,  iii.  120,  121 

Cabinet,  i.  220-250 

constitution  of,  i.  226 
control    of    legislation    by, 

i.  228,  229 
development  of,  i.  226 
Ministers,  i.  226,  227 
salaries  of,  i.  227 
origin  of,  i.  225 
secretariat,  i.  227 

Cabs.     See  Hackney  carriage 

Cambridge  University 

courts  of,  iii.  693-695 ;   iv. 
250 

Canada, 

constitution  of,  i.  118 
legal  system  of,  i.  119 
parliament  of,  i.  119 
provinces  of,  i.  118 

Canals,  i.  558,  559 
charges,  i.  559 

Cancellation 

of  bill  of  exchange,  iii.  144 

Canon  law, 

'  Cointa  Christian,'  i.  32 
generally,  i.  31  et  seq. 
Royal  commission  of  1533, 
i.  33 


I  If-  J 
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Canon  law — cont. 
study  of,  i.  31 
when  still  in  force,  i.  32  ef 
seq. 

Canonical  disabilities,  i.  416 

Canons, 

cathedral,  i.  330 

of  Convocation,  i.  33 

Canons  of  inheritance,  ii.  235  et 
seq. 

Canterbury, 

Archbishop  of,  i.  328,  329 

province  of,  i.  328 
Convocation  of,  i.  338 

Capacity 

to  aliene,  ii.  311-320 

commit  crime,  iv.  17-30 
make  a  contract,  iii.  32 

et  seq. 
make  a  will,  ii.  615 

Capias, 

writ  of,  iv.  316 

Capital  moneys,  ii.  431,  444—448 
control  of  court  over,  ii.  445, 

447,  449-452 
improvements  effected  with, 

ii.  438,  448-450 
investment  of,  ii.  444—448 
moneys  included  in,  ii.  445, 

446 

Capital  of  company.     See  Com- 
panies 

Capital  pmiishment,  iv.  7,  13,  15, 

16,  58-60,  407,  463-467. 

See    also    Execution    for 

murder 
infants  exempt  from,  iv.  58, 

407 
justification  for,  iv.  13 
time  for  appeal  against,  iv. 

59 
Capite, 

tenants  in,  ii.  22,  27 

Capture  at  sea,  ii.  520,  521 

Carnal  knowledge  of  females,  iv. 
13  et  seq.     See  also  Rape 

Carriage.     See  also  Carriers 

of  dangerous  goods,  iii.  380 
goods,  iii.  176-188 
gunpowder,  iv.  201 
petroletun  and  explosives, 
iii.  181 

[ 


Carriages,  public.     See  Hackney 
carriages 

Carriers 

by  land,  iii.  177-179 

sea  ;  i.  559  et  seq. ;  iii.  181 
et  seq. 
common,  iii.  176,  177 

refusal  to  carry  by,  iii. 
177 
damages   against,    iii.    376, 

377 
liabilities  and  duties  of,  iii. 

176  et  seq.,  377 
private,  iii.  177 
railway  companies,   as,   iii. 

179-180,  376,  377 
special  contract  with,  iii.  179 

Carriers  Acts,  iii.  178,  179  et  seq. 

Carta  de  Foresta,  ii.  505 

Case, 

stated,  iv.  226 

by  justices,  iv.  231 

Castration, 

mayhem  by,  iv.  62 
rape  punished  by,  iv.  75 

Casual 

poor,  relief  of,  i.  530  et  seq. 
removal  of,  i.  534-536 

Cattle, 

estrays,  i.  269 
insurance,  i.  406 
stealing,  iv.  101 
trespass  by,  iii.  350,  351 

Causa, 

proxima  non  remota  specta- 
tur,  iii.  193 

Causes.     See  Actions 

Cautions, 

distinguished  from  restric- 
tion, ii.  490 

entry  of,  in  Land  Register, 
ii.  490,  491 

Caveat 

emptor,  iii.  118 

in  Probate  Division,  iii.  599 

warning  of,  iii.  600 

Cemeteries.    See  Burial  Grounds 

Census,  i.  616,  617 

Central  Criminal  Covu't,  iv.  234— 
1  236 

I  Admiralty  offences  tried  in, 

iv.  235,  237 
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Central  Criminal  Court — co7it. 
constitution  of,  iv.  235 
jurisdiction  of,  iv.  234,  235 
removal  of  indictment  into, 
iv.  235 

Certificate, 

false,  iv.  131,  132 
marriage  by,  i.  420  et  seq. 
with  licence,  i.  423,  424 
without  licence,  i.  421— 
423 
of  charge,  ii.  482,  494,  495 
lodgment,  iii.  571 
Master,  iii.  568,  573 
naturalization,  i.  215 
particulars  and  conditions 

of  sale,  iii.  570 
registration    of    land,    ii. 

494,  495 
solicitor,  i.  624 

Certiorari, 

application  for.  iii.  673  ;  iv. 

318 
grounds  for,  iv.  231 
removal  of  indictment    by, 
iv.     229,   230, 
318-320 
■proceedings  by, 

iv.  231 
replevin,  by,  iii. 
673 
to  comity  court,  iii.  073 
when  available,  iii.  672,  673 
writof,  iii.  672,  673;  iv.  221, 
511 

Certum    est    quod    certum    reddi 
potest,  ii.  224 

Cessante  ratione  legis, 

cessat  et  ipsa  lex,  i.  42  ;  ii.  526 
Cestui  que 

trust,  ii.  163-107,  182,  185- 
189 
extraordinary     rights 

of,  ii.  187-188 
position  of,  in  estates 

at  will,  ii.  93 
ri<j;hts  of,  ii.  174  et  seq. 
use,  ii.  152,  el  seq. 

default  of.  ii.  155 
ownoiship    vested    in, 

ii.  156,  157 
persons  qualified  for,  ii. 

154,  155 
protection  of,  ii.  155 
vie,  absence  of,  ii.  79 
(loath  of,  ii.  79 


Challenge, 

de  medietate  Ungues,  iv.  346 
for  cause,  iv.  347 
of  jury,  iii.  528,  529  ;  iv.  346 
peremptory,  iv.  347,  348 
to  the  array,  iv.  346 
polls,  iv.  346 
fight,  iv.  189 

Champerty,  iii.  400  ;  iv.  181 
Chancellor, 

of  the  Exchequer,  i.  232 
the  luiiversities,  iv.  693- 
695 
his  coixrt,  iv.  693 

Chancellor,     Lord.      See     Lord 
Chancellor 

Chancery,  Coiu-t  of,  i.  56,  62  ;  iii. 

468-472 
appeal  from,  iii.  472 
business  of,  iii.  470,  471 
damages  awarded  by,  i.  67, 

68 
delays  of,  i.  63 
distinguished  from  connuon 

law,  iii.  469-472 
equity  rules  of,  iii.  469 
origin  of,  iii.  408 
original  writ  out  of,  iii.  468 
procedme  of,  iii.  471,  472 
relief  granted  by,  iii.  470 

Chancery  Court  of  York,  iii.  696 

Chancery  Division,  iii.  551  etseq. 
accounts  and  inquiries,  iii. 

561-567 
action  in,  iii.  551  etseq. 

transfer  to  Bankruptcy 
division  of,  ii.  642 
execution  in,  iii.  579  et  seq. 
judgment,  iii.  559-561 
no  jury  in,  iii.  559 
originating    motion    in,    iii. 

594 
originating  smnmons  in,  iii. 

586  ct  seq. 
parties,  iii.  552,  553 
petition  in,  iii.  595,  596 
procedure,  iii.  551-586 

other  than  by  writ,  iii. 
586-596 
relief  granted  by,  iii.   553- 
556 

Cluuicpi'v, 

linis  of.  i.  31 

Channel  Islands,  i.  117 
])oj)ulati()n  of,  i.  1 17 
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Chapter,  i.  330 

Character, 

evidence  as  to,  iv.  359,  362 
of  servant,  iii.  219,  220,  223 

Charge    on    registered    land,    ii. 
482-484 
certificate  of,  ii.  482,  494 
cessation  of,  ii.  483 
instrument  of,  ii.  482,  483, 

484 
proprietor  of,  ii.  482-484 

Charges  Register,  ii.  493,  494 

Charging  order, 

application  for,  iii.  583 
enforcement  of,  iii.  584 
jurisdiction  to  make,  iii.  583 
on  stock,  by  way  of,  in  exe- 
cution, iii.  542,  582-584 

Charitable  uses, 

ancient  law  of,  ii.  278-282 
deed  necessary   for  gift  of 

land  for,  ii.  282,  283 
land  for,  ii.  282 
modern  law  of,  ii.  282-285 
money  for,  ii.  283 
voidance  of  gift  for,  ii.  282 

Charities, 

acquisition  of  land  for,   ii. 

319 
alienation    of    land    for,    ii. 

319,  320 
exemption  from  income  tax, 

i.  291 
mixed,  ii.  319 
Charity  Commissioners, 

powers  as  to  lands  devised, 
ii.  285 

of,  ii.  319 
Charles  I.,  iv.  503 
Charles  II., 

legislation  during  reign  of, 
iv.  505 
Charter, 

corporations  created  by,  i. 
208,  209 
Charterer,  iii.  185 

liabihty  of,  iii.  187,  188 
Charter-party,  iii.  184-188 

defiriition  of,  iii.  185 
Chase,  ii.  222,  524 
Chattels, 

assignment  of,  ii.  529  et  seq. 
delivery    of,     ii.     530-534  ; 
iii.  508 

[ 


Chattels — cont. 

excepted  from  Bills  of  Sale 

Acts,  ii.  541 
gift  of,  ii.  536,  537 
incorporeal,  ii.  545 
mortgage  of,  ii.  539 
personal,  ii.  502,  506  et  seq., 
515,  541 
of  wife,  i.  430 
property  in,  ii.  502  et  seq. 
real,  ii.  20,  81-95 

definition  of,  ii.  4 
seisin  of,  ii.  530 
subject  to  law  of  perpetuity, 

ii.  512 
wills  of,  ii.  613 
Cheating,  iv.  117,  135,  136 

conspiracy  to  cheat,  iv.  214 
Cheque, 

"  account  payee,"  iii.  157 
crossed,  iii.  154-156 
definition  of,  iii.  152 
forged  signature  to,  i.  382  ; 

iii.  156,  157 
form  of,  iii.  153 
on  a  banker,  iii.  149  et  seq. 
payee  of,  iii.  151 
payment  by,  iii.  54 
stopping  of,  iii.  151,  152 
Chester,  Earl  of,  i.  182 
Chief  constable,  i.  319,  320 
Child.    See  also  Infants  ;  Youth- 
ful Offenders 
abandoning,  iv.  80 
abdiiction  of,  i.  451  ;  iv.  74 
abusing,  iv.  74,  78 
adoption  of,  i.  466 
and  parent,  law  of,  i.   445 

et  seq. 
attendance    of,    at    school, 

i.  450 
care  of,  i.  464,  465 
competency       to       commit 

crime,  iv.  lS-21 
correction  of,  i.  450 
crvxelty  to,  i.  448 
custodv  of,  i.  450-452  ;    iii. 

619"^ 
defilement  of,  iv.  74,  78 
duty  of,  to  parents,  i.  453 
education  of,  i.  448,  449 
emplovment  of,  in  factories, 

iv.  529 
evidence  of,  i.  460  ;  iv.  77,  78 
exposure  of,  i.  448  ;   iv.  80 
illegitimate,  i.  453-457 
maintenance  of,  i.  447 
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Child — cont. 

insurance  of  life  of,  iii.  209 
legitimate,  i.  445 
maintenance  of,  i.  447-449 
in  reformatory,  i.  449 
marriage  of,  i.  451 
neglect  of,  iv.  50 
negligence  by,  ui.  385 
offences  by,  iv'.  254 
performing  in  public  of,  i. 

448 
power  over,  i.  451  et  seq. 
procuration  of,  iv.  74 
property  of,  i.  451 
protection  of,  i.  449 
reception  of  stolen,  iv.  80 
rights  of,  to  inherit,  ii.  606 
stealing,  iv.  71,  80 
step-,  maintenance  of,  i.  447 
summary  jurisdiction  affect- 
ing, iv.  254 

Children, 

Act  (1908),  i.  464;  iii.  289; 

iv.    19,   20,   50,   58,   254, 

271,  531 
Chiltern  Hvmdreds,  i.  140 
Chirographa,  ii.  323 
Chivalry.     See  Knight  Ser\'ice. 
Choking,  attempted,  iv.  65 

Chose  in  action,  ii.  4,  502,  509, 
545  et  seq. 
assignable,  ii.  550 
assignment  of,  ii.  587  et  seq. 
creation  of,  ii.  582-585 
definition  of,  ii.  545 
equitable,  ii.  591 
future,  ii.  590,  591 
legal,  ii.  591 
licence,  ii.  596 
mortgage  of,  ii.  593 
of  wife,  i.  431 
title  to,  \\.  582-596 

Chose  in  possession,  ii.  4,  507 

Church  of  England,  i.  324  et  seq. 
See  also  Clergy 
burglary  in,  iv.  109 
constitution  of,  i.  328  et  seq. 
tlefiriition  of,  i.  324 
doctrines  of  the,  i.  355-357 
established,  i.  324,  325 
fabric  of,  i.  348 
foes,  i.  354 
free  tenure,  ii.  16 
Head  of,  i.  208,  345  ' 
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Church  of  England — cont. 
lands  of,  i.  354,  355 

alienation  of,  i.  354,  355 
leases  of,  i.  354 
lay  officers  of,  i.  336,  337 
marriage  in,  i.  419  et  seq. 
National  Assembly,  i.  336, 

339 
officers  of,  i.  328  et  seq. 
organisation  of,  i.  345,  346 
parochial   councils,   i.    339, 

340 
paths,  ii.  194 
presentation,  i.  349  et  seq. 
property  of,  i.  347  et  seq. 
representative  assembUes  of, 

i.  337  et  seq. 
worship  of,  i.  355-357 
Churchwardens, 

appointment  of,  i.  336 
duties  of,  i.  336,  337 
qualifications  of,  i.  336 
Cinematograph, 

copyright  in,  ii.  571,  573 
ejectment     from     perform- 
ance, ii.  196 
licence  for,  i.  581,  582 
Circuits,  iv.  234 

of  county  court  judges,  iii. 
676 
the  judges  of  assize,  iv. 
233,  234 
Citation 

in  divorce,  iii.  610 
probate,  iii.  600 
writ  and,  iii.  600 
City, 

counties  of,  i.  473,  474 
definition  of,  i.  473 
of     London     Court,     amal- 
gamated    with     Mayor's 
Court,  iii.  692 
Civil 

corporations,  i.  367,  368 
disabilities  for  marriage,  i. 

416  e^  seq. 
law,  i.  34 
list,  i.  266,  267 

poasions,  i.  267 
procedure,  i.  91 

reform  of,  iv.  624  et  seq. 
registration    of    births    and 

deaths,  i.  613,  614 
Service,  i.  230 
subjection,  iv.  27 
Civil  government.     See  Govern- 
ment 
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Civil  Service  Commission,  i.  235 
Claim, 

of  conusance,  iii.  694 

particulars  of,  iii.  511,  512 

statement  of,  iii.  503 
Clarendon, 

Assize  of,  iv.  337 

Constitutions  of,  i.  340  ;    ii. 
17  ;  iv.  224 
Classification  order,  iii.  553,  562 
Clergy,  i.  326  et  seq. 

bankruptcy  of,  i.  327 

benefit  of,  iv.  55,  58,  398 

cannot    be    borough    alder- 
men, i.  327,  478 

emblements,  right  to,  ii.  68 

farming  by,  i.  327 

magistrates,  as,  i.  313 

marriage  of,  i.  328 

not    eligible    to    House    of 
Commons,  i.  136,  327 

ordination  of,  i.  326 

privileges  of,  i.  327 

trading  by,  i.  327 
Clerk, 

cession  of,  i.  334 

'  collation  '  to  benefice  of,  i. 
333 

deprivation  of,  i.  335 

induction  of,  i.  334 

institution  of,  i.  333 

of  justices,  i.  318 

the  market,  court  of,  iv. 
24 
Peace  for  county,  iv. 
244 

parish,  i.  337 

presentation  of,  i.  333 

resignation  of,  i.  335 

solicitor's,  i.  620,  622 
Clients, 

agreements  with,  i.   630  et 
seq. 

insanity  of,  iii.  103 
Clipping  the  coin.     See  Coin 
'  Clogging   the   equity,'   ii.    113, 

114,  557 
Clubs.     See  also  Association 

sale  of  intoxicants  in,  i.  579 

slate,  i.  406 

working  men's,  i.  406 
Coal    Mines    (Minimvun    Wage) 

Act  (1912),  iii.  225 
Codicil,  ii.  621,  622 

forgery  of,  iv.  124 
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Codicil — cont. 

revocation  by,  ii.  627 
witness  to,  may  take  under 

will,  ii.  623 
Coercion,  iii.  402,  403 

criminal     responsibility     in 

relation  to,  iv.  27,  28 
Coin     and     Coinage.     See     also 

Currency  ;  Money 
copper,  iv.  165 
counterfeiting    of,    iv.    150, 

164-166 
defacing,  iv.  165 
designs  for,  i.  208 
exportation  of,  iv.  165 
foreign,  iv.  166 
gilding  of,  iv.  165 
gold,  iv.  165 
imitation,  iv.  165,  166 
importation  of,  iv.  165,  166 
lightening,  iv.  165 
negotiability  of,  iii.  126 
offences  relating  to  the,  iv. 
164-166 
arrest  for,  iv.  273 
punislunent  of,  iv.  166 
prerogative    as    to,    i.    207, 

208 
silver,  iv.  165 
testing  of,  i.  208 
treasons  relating  to  the,  iv. 

164 
Coke,  Sir  E., 

admittance  to  copyhold  on, 

ii.  410 
Compleat  Copyholder,  ii.  38 
confirmation  defined  by,  ii. 

354 
hereditament,  definition  of, 

ii.  6 
infants  contracts,  on,  iii.  33 
Institutes  of,  i.  26 
jointure  defined,  ii.  76,  77 
jurisdiction   of  Parliament, 

on,  i.  142,  144 
land,  definition  of,  ii.  5 
Reports  of,  i.  27  ;  ii.  132 
tenements  defined,  ii.  56 
Collateral  consanguinity, 
definition  of,  ii.  234 
Collaterals, 

inheritance  by,  ii.  234,  249 
Collisions  at  sea, 

damages  for,  iii.   183,  622- 

625 
prevention  of,  i.  563,  664 
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Collusion, 

bar  to  divorce,  iii.  612 
Colonial, 

copyriglit,  ii.  580,  581 

marriages,  i.  426 

Colonies,  i.  117,  118 
Crown,  i.  121-123 
definition  of,  i.  117 
Governors  of,  i.  117 
Secretary  of  State  for  the, 

i.  117,  118 
self-governing,  i.  118-121 
sovereignty  of  Crown  in,  i. 
117 

Combat, 

trial  by,  iv.  323,  339 

Combination.  See  also  Associa- 
tion ;  Societies 

in  restraint  of  trade,  iii.  49- 
51 

unlawful,  158 

Commercial  Court, 

actions  in,  iii.  526 
judge  of,  iii.  527 
jury  in,  iii.  528 
origin  of,  iii.  526 
pleadings  dispensed  with  in, 

iii.  527 
transfer  of  cases  to,  iii.  526, 
527 

Commission 

agents,  iii.  97 

evidence  on,  iv.  356 

of  assize,  iv.  232 
e.scheat,  iii.  707 
gaol  delivery,  iv.  232 
oyer    and    terminer,    iv. 

232 
the  peace,  iv.  232 

remuneration  by,  iii.  216 

Commissioners, 

Charity,  ii.  285,  319 
of  Assize,  iii.  474  ;  iv.  232 
Customs,  i.  234 
Inland  Revenue,  i.  224  ; 

ii.  676 
Railways,  i.  556 
Woods,     Forests,     and 

Land  Revenues,  i.  235 
Works  and  Public  Build- 
ings, i.  242 
Poor  Law,  i.  528 

Commissions 

of    judges    on    circuit,     iii. 
474 


Commitment 

and  bail,  iv.  277-282 
Committal 

for  contempt,  iii.  580-582 
Committee, 

judicial,  i.  246-249 
of  lunatic,  i.   599,   608  ;  ii. 
315 
Supply,  i.  297 
visitors  of  lunatics,  i.  602, 
604 

Commodatum,  iii,  160,  167 

Common 

assault,  iv.  69 

barratry,  iv.  181 

carrier,  iii.  176,  177 

form    b\isiness   in    Probate 

Division,  iii.  598 
gaming-houses,  iv.  200 
innkeeper,  iii.  172 
jury,  iii.  518 
lodging-houses,  i.  586 
money  bond,  iii.  256 
nuisance,  iv.  198-202 
Pleas,  Court  of,  iii.  466,  467 
of  Durham,  iii.  473 
Lancaster,  iii.  473 
possibility,  ii.  127 
Prayer,  Book  of,  i.  356 
scold,  iv.  202 

Common  (land),  ii.  202 
action  as  to,  ii.  203 
Acts,  ii.  213 
appendant,  ii.  201 
approving  of,  ii.  209 
appurtenant,  ii.  202 
because  of  vicinage,  ii.  205 
estovers,  of,  ii.  146,  207,  208 
extinguishment  of,  ii.  212 
gross,  in,  ii.  206 
inclosm-e  of,  ii.  210-212 
inherited  right  of,  ii.  206 
limitation    of   claim    of,    ii. 

206 
local    authority    under,    ii. 

213 
metropolitan,  ii.  213 
neighbours,  right  of,  ii.  205 
pa.sture  of,  ii.  203-207 
piscary,  of,  ii.  146,  207 
prescription  of,  ii.  206,  207 
Preservation  Society,  ii.  212 
public  use  of,  ii.  213 
regulation  of,  ii.  213 
right    of,    definition    of,    ii. 
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Common  (land) — cont. 
shack,  of,  ii.  205 
stint,  without,  ii.  146,  207 
turbary,  of,  ii.  207 

Common  Bench, 

Court  of,  iii.  466,  467 

Common  law,  i.  15  e^  seq. 
action,  i.  52 
Blackstone's  Commentaries 

on,  i.  48 
Bracton's  work  on,  i.  21  ;  ii. 

15 
codification  of,  i.  36 
complexity    of    sources    of, 

iv.  488-491 
conflict  with  equity,  i.   00, 

61 
corporation,  i.  368 
courts,  i.  56  et  seq. 
forination  of,  ii.  15 
fused  with  equity,  i.  65 
history  of,  iv.  488  et  seq. 
obtains  throughout  the  Em- 
pire, i.  114 
origin  and  nature  of,  i.  15  et 

seq. 
Procedure    Act    (1852),    ii. 

515  ;  iii.  353 
right,  enforcement  of,  i.  69 

Common  Pleas, 

Com-t  of,  iii.  466,  467 
of  Durham,  iii.  473 
Lancaster,  iii.  473 

Common  recovery, 
nature  of,  ii.  59 
origin  of,  i.  280 

Commons,  House  of.     See  House 
of  Commons 

Commvitation 

of  copyholds,  ii.  416 
tithes,  i.  353 

Companies,  i.  386-398 

Act  (1908),  i.  387  et  seq. 
annual  meeting,  i.  390 
articles  of  association,  i.  389 
capital  of,  i.  394 
contributories,  i.   392,   395, 

396 
corporate,  i.  386 
debentures,  i.  393  ;  ii.  556 
debenture  holders,  i.  393 
directors  of,  i.  391,  392 
dissolution  of,  i.  396 
formation  of,  i.  387 
objects  of,  i.  393 
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Companies — cont. 

fraudulent    prcspectus,    iii. 

393 
insolvency  of,  i.  394,  395 
liability   of  members  of,   i. 

392 
limited  by  guarantee,  i.  388, 
392 
shares,    i.      388, 
392  ;  ii.    554, 
555 
liquidator,  i.  395 
meetings,  i.  390 
members  of,  i.  390 
memorandimi     of     associa- 
tion, i.  388,  389;  ii.  555 
power  to  hold  land,  ii.  313 
private,  i.  388,  389 
rectification  of  register,  iii. 

594 
registration  of,  i.  388-390  ; 

ii.  557 
seal  of,  i.  371 
shares  in,  ii.  554,  555 
statutory,  i.  397,  398 
stock,  ii.  555 

ult7-a  vires  acts  of,  i.  375,  391 
imincorporate,  i.  386 
vmlimited,  i.  388,  392 
winding  up  of,  i.  378,  391, 
392,  394-397  ;  ii.  555 
compulsory,  i.  395 
Coimty  Court  jurisdic- 
tion, iii.  687 
petition  for,  i.  396 
imder supervision,!.  397 
voluntary,  i.  39G 

Companies     Consolidation    Act, 
(1908),  i.  369;  ii.  557  ;  iii.  279 

Compassing    the    death    of    the 
sovereign,  iv.  143  et  seq. 

Compensation 

for  assisting  in  apprehend- 
ing offenders,  iv.  274, 
275 
criminal  injurj%  iv.  431, 
432 
to   innocent   purchaser,    iv. 
429 

Compensation,  Workmen's.    See 
Workmen's  Compensation. 

Competency  of  witness,  iii.  532 

Composition 

at  common  law,  iii.  662 
deeds,  ii.  662 
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Composition — cont. 

in  bankruptcy,  iii.  660-664 

real,  i.  352 

registration  of,  iii.  663 
Compounding 

felonies,  iv.  8,  180 

misdemeanors,  iv.  180 
Comptroller    and    Auditor-Gen- 
eral, i.  234,  298 
Compvilsion, 

excuse  of,  iv.  27,  28 
Concealment. 

of  birth,  iv.  72,  73 
felony,  iv.  180 
treasure    trove,    i.    269  ; 
iv.  167 
Concurrent 

punishments,  iv.  406 

remainders,  ii.  127 
Condition, 

bond,  of,  iii.  260 

breach  of,  ii.  97,  112,  287; 
iii.  63 

common  form,  ii.  296 

contrasted   with   warranty, 
iii.  116 

definition  of,  iii.  116 

estate  upon,  ii.  61,  96,  287 

expressed,  ii.  97,  287 

illegal,  ii.  101 

implied,  ii.  96;  iii.  116-118 

impossible,  ii.  101 

precedent,  ii.  97,  101 

repugnant,  ii.  101 

right  of  entry  on  breach  of, 
ii.  99,  100,  101 

special,  ii.  296 

subsequent,  ii.  98,  101  ;  iii. 
75,  76 

voidance  of,  ii.  101,  102 

waiver  of  breach  of,  ii.  101 
Condition  in  deed,  ii.  92 
Condition  in  law,  ii.  92,  287 

Conditional 

acceptance,  iii.  14 

estate,  ii.  01 

fee,  ii.  54,  55 

limitation,  definition  of,  ii.98 

pardon,  iv.  400 
Condonation, 

bar  to  divorce,  iii.  611 
Confession,  iv.  324,  383 

and  avoidance,  pleas  in,  iii. 
509 

conviction  on,  iv.  324 


Confirmation, 

deed  of,  ii.  354 

implied,  ii.  354 

licences,  of,  i.  672,  573 

technical  words  of,  ii.  354 
Conflict  of  equity  and  common 

law,  i.  60,  61 
Confusion  of  goods, 

title  by,  ii.  526-528 
Conge  d'elire,  i.  328 
Conjugal  rights, 

restitution  of,  iii.  606 
Conjuration,  iv.  170 
Connivance, 

bar  to  divorce,  iii.  611 
Consanguinity,  ii.  234 

collateral,  ii.  234 

degrees  of,  ii.  234,  235,  250 

lineal,  ii.  234 

of  bastards,  i.  457 
Conscription,  i.  255 
Consensus,  iii.  13,  55  et  seq. 
Consideration, 

contrary   to   public   policy, 
iii.  21 

executed,  iii.  18 

executorj^  iii.  18 

failure  of,  iii.  269 

good,  iii.  18 

illegal,  iii.  21,  44 

immoral,  iii.  21 

inadequate,  iii.  19 

motive  distinguished  from, 
iii.  18 

moves   from   promisee,   iii. 
22,  23 

of  a  bill,  iii.  132,  133 

presvuned  primd  facie, 
iii.  133 
contract,  iii.   17  et  seq. 

past,  iii.  21,  22 

pecuniary,  iii.  22 

valuable,  iii.  17-23  ;  iv.  516 
definition  of,  iii.  17 
Consideration,  further, 

adjournment    for,    iii.    578, 
597 
Consistory    Court,    i.     32 ;     iii. 
695,  690 

appeal    from,   i.     329,    342, 
344  ;  iii.  096 

assessors  in,  i.  341 

functions  of,  i.  341 

proceedings  in,  i.  341 

sentence  of,  i.  342 
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Consolato  del  Mare,  i.  35 
Consolidated  Fund,  i.  263 

payments  out  of,  i.  295-299 
services,  i.  296 
Consolidation 

of  mortgages,  ii.    112,    114, 
115 
Consols,  i.  264 
Conspiracy,  iv.  211-217 
criminal,  iii.  404,  405 

affecting   trade,   iv.    214, 

215 
to  cheat  and  defraud,  iv. 
214 
commit  an  offence,  iv. 

212 
murder,  iv.  62 
pervert  justice,  iv.  213 
definition  of,  iv.  211 
husband    and    wife    in,    iv. 

212 
punishment  of,  iv.  212 
Trade  Disputes  Act,  effect 
of,  iii.  404 

Constable.     See  also  PoHce 
action  against,  i.  323 
arrest  by,  i.  322  :  iv.  268 
assaults  on,  iv.  174 
borough,  i.  320 
chief,  i.  319,  320 
coimty,  i.  319,  320 
duties  of,  i.  322,  323 

when  making  arrest,  iv. 
385,  386 
high,  i.  318 
Lord  High,  i.  318 
obstructing,  iv.  174 
petty,  i.  318 
powers  of,  i.  322,  323 

as  to  arrest,iv.267  ct  seq. 
questions  by,  iv.  385,  386 
special,  i.  321,  322 
Constitution, 

basis  of,  i.  105 
conventions,  of,  i.  104 

instances  of,  i.  104,  130, 
131,  187 
'  flexible,'  i.  107 
unwritten,  i.  105 

Constitutional  Law, 

definition  of,  i.  100,  101,  103 

Constitutions    of    Clarendon,    i. 
340;   ii.  17  ;   iv.  224 

Construction 

of  contracts,  iii.  78-81 
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Constructive 

contracts,  iii.  265 
murder,  iv.  8 
notice,  ii.  402,  403 
pardon,  iv.  462 
total  loss,  iii.  202 

Contagious  disease,  exposure  of, 
iv.  199 

Contempt  of  court,  iii.  462  ;    iv. 
178 
attachment  for,  iv.  178 
punishment  for,  iv.  178 

Contemptuous  damages,  iii.  507 
Contentious  business 

in  Probate  Division,  iii.  599, 
600 

Contingency 

with  a  double  aspect,  ii.  1 26, 
127 

Contingent   remainder,    ii.    125- 

132 
creation  of,  since  1877,  ii.  376 
destruction  of,  ii.  129-131 
distinguished    from    vested 

remainder,  ii.  126,  128 
equitable,  ii.  131,  164,  375 
freehold,  ii.  129,  371 
limitation  of,  ii.  125-129 
preservation  of,  ii.  129,  130 
rules  regulating,  ii.  126-132 
trustees  to  preserve,  ii.  130, 

131 
validity  of,  ii.  131 

Contingent       Remainders      Act 
(1877),  ii.  131,  375 

Contract,  ii.  293,  294.     See  also 
Covenant 
in  general,  i.  84,  85  ;   iii.  1  et 

seq. 
actions  on,  iii.  81  et  seq.,  121- 
123,  279,  280 
place  of  trial  of,  iii.  519 
agreement        distinguished 

from,  iii.  4 
alteration  of,  iii.  72 
ambiguity  in,  iii.  80 
bankruptcy  of  party  to,  iii. 

73 
betting,  iii.  51-53 
breach  of,  iii.  73-75 

procuring,  iii.  401-403 
remedies  for,  iii.  81-90, 

121-123 
torts  which  are,  iii.  279, 
280 
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Contract — cont. 

by  agent,  iii.  69,  91-104 
alien  enemies,  iii.  32 
apothecaries,  iii.  54 
brokers  and  factors,  iii. 

97 
chemists,  iii.  54 
convicts,  iii.  33 
corporations    aggregate, 

iii.  24,  25,  39,  40 
dentists,  iii.  54 
drunken  persons,  iii.  39 
estate  agents,  ii.  294 
foreign  ambassadors,  iii. 
33 
sovereigns,  iii.  32 
infant,  ii.  316;  iii.  33-37 
ratification  by  adults, 
iii.  37 
lunatic,  iii.  38 
married  woman,  i.   432, 
436,  437,  439;    iii.  37, 
38 
post,  iii.  11 
servants,  iii.  213 
trade  union,  iii.  40 
veterinary  surgeons,    iii. 
54 
"C.I.F.,"  iii.  120,  121 
coercion  in,  iii.  403 
consensus,  iii.  13,  55  et  seq. 
consideration  for,  iii.  17-23 
or  seal,  iii.  15- 
17 
construction  of,  iii.  79-81 
constructive,  iii.  265 
continuing,  iii.  35 
contrary  to  public  policy,  iii. 

21,  45,  48-51 
custom  affecting,  iii.  80,  81 
customs  of  trade,  in,  iii.  80, 

81 
damages  for  non-fulfilment, 

ii.  309 
death  of  party  to,  iii.  442,443 
definition  of,  iii.  3 
delay  in,  iii.  75 
discharge  of,  iii.  68  et  seq. 
duress  in,  iii.  65 
essential  conditions  of,  iii.  5 

et  seq. 
evidence  of,  parol,  iii.  80,  81 
"  F.O.B.,"  iii.   121 
for  work  and  labour,  iii.  2.'55 
fraudulent,  iii.  62 
itlontity  of  terms,  iii.  13,  14 
illegal,  iii.  21,  45-47 
immoral,  iii.  21,  47,  48 


Contract — cont. 
implied,  iii.  7 
impossibility  of  performance 

of,  iii.  70,  71 
infant's  power  to  make,  ii. 

315,  316  ;   iii.  33-37 
injvinction        to        prevent 

breach,  iii.  89,  90 
in  market  overt,  iii.  112,  113 
intention  to  create  legal  re- 
lations, iii.  14,  15 
legal  capacity  of  parties,  iii. 

32  et  seq. 
legality   of   subject-matter, 
iii.  43  et  seq. 
composition  of  felony, 

iii.  46 
encouragement  of  crime, 

iii.  46 
for  procuring  marriage, 

iii.  48 
furthering  offences 

against    religion,    iii. 
47 
future    separation,    iii. 

48 
immoral  consideration, 

iii.  47,  48 
impeding     administra- 
tion of  justice,  iii.  45 
in  restraint  of  marriage, 
iii.  48 
trade,  iii. 
49-51 
interfering  with  Govern  - 

ment,  iii.  45 
maintenance  and  cham- 
perty, iii.  46 
to   deprive   parents   of 
their  children,  iii.  49 
with     hostile     govern- 
ment, iii.  47 
length    of    title    under,    ii. 

297,  298 
memorandum  of  agreement 
in,    ii.    293;     iii.    27 
et  seq. 
signature  of,  iii.  28,  29 
mercantile,  iii.  120,  121 
misrepresentation     in,     iii. 

59-65 
mistake  in,  iii.  55  et  seq. 

voiilnnce  by,  iii.  56-59 
of  agency,  iii.  91-104 
bailment,  iii.  169-175 
bills  of  lading  and  charter 

parties,  iii^  184-188 
bonds,  iii.  260-263 
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Contract — cont . 

of  bottomry,  iii.  259 
carriage,  iii.  25 
corporation,   i.    371  ;    iii. 

24,  25,  39,  40 
guarantee,  iii.   249-255 
insurance,  iii.  189-212 
loan,  iii.  256-263 
marine  insurance,  iii.  25 
marriage,  i.  415  et  f>eq. 

breach  of,  iii.  78 
partnership,  iii.  237-248 
sale,  ii.   292  et  seq.  ;   iii. 
105-123 
completion     of,      ii. 
306-311 
service,  iii.  213-236 
offer    and    acceptance,    iii. 

6-14 
open,  for  sale  of  land,  ii.  296 
part  performance  of,  iii.  29, 

30 
parties  to,  iii.  40-42 
performance  of,  iii.  68,  119, 

120 
privity  of,  ii.  395 
quasi,  iii.  264-270 
ratification     by     principal, 

iii.  95 
rescission    for    misrepresen- 
tation, iii.  60-61 
remedies  for  breach  of,  iii. 

81-90 
required    to    be   in   writing 
under     the     Statute     of 
Frauds,  iii.  26-29 
requisites  of,  iii.  5 
sale  of  land,  for,  ii.  292,  293. 

299,  308  et  seq. 
secured  by  penalty,  iii:  263 
simple,  iii.  16,  25,  132,  133, 

460 
special  requirements  as  to 

form,  iii.  25  et  seq. 
specialty',  iii.  16 
specific  performance  of,    ii. 

308  ;  iii.  89,  508 
stamp  on,  iii.  24 
statutory    requirements    as 

to,  iii.  26  et  seq. 
tenant   for   life's   power   to 

make,  ii.  439,  440 
title  by,  ii.  534-537 
uherrimce  fidei,  iii.  64,   101, 

190,  251,  252 
under  seal,  iii.  16, 17,  24,  25 
under    Statute    of    Frauds, 
s.  4,  iii.  26-29 


Contract — cont. 

undue  influence  in,  iii.  65-67 
unenforceable,  definition  of, 

iii.  6 
unlawful,  iii.  43  et  seq. 
verbal,  iii.  6 
vicarious    performance    of, 

iii.  69 
void,  definition  of,  iii.  5,  6 
void  by  statute,  iii.  51  e<  seq. 
under  Betting  and  Loans 
(Infants)      Act 
(1892),  iii.  36 
County  CourtsAct 

(1888),  iii.  54 
Gaming  Acts,  iii. 

51-54 
Infants  Relief  Act 
(1874),  ii.  316; 
iii.  34 
Life  AssuranceAct 

(1774),  iii.  207 
Medical  Acts,  iii. 

54 
Solicitors       Acts, 

iii.  54 
24  Geo.  II,  c.   40 
(Tippling  Act), 
iii.  54 
voidable,  definition  of,  iii.  6 

by  infants,  iii.  36 
warranty  on,  iii.  116-118 
with  alien  enemy,  iii.  32 
written,  ii.  550  ;  iii.  25-31 
alteration  of,  iii.  72 
construction  of,  iii.  78- 
81 

Contractors, 

independent,  iii.  313-316 
with  government,  i.  137 

Contribution,  right  to, 

of  joint  tort-feasors,  iii.  278- 
279 

Conusance, 

claim  of,  iii.  694 

1  Conventional  estates,  ii.  65 

Conversion, 

common  law,  iii.  362-371 
damages  for,  iii.  367 

measure  of,  iii.  368 
demand  and  refusal  in,  iii. 
366,  367 
who   may  sue  for,  iii. 
368-371 
fraudulent,  iv.  106-108 
in  equity,  ii.  649,  650 
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Conveyance, 

alien's  ability   to   make,  ii. 

318 
appointment    ancillary    to, 

ii.  377 
attainted  person  could  not 

make,  ii.  313,  314 
ceremonies  in,  ii.  342-344 
collateral,  ii.  359 
common  law,  ii.  341-362 
completion  of,  ii.  306,  334 
consideration  for,  ii.  386 
convict  cannot  make,  ii  314 
corporation's  power  to  make, 

ii.  369,  370 
cost  of,  ii.  305,  306,  335 
covenants  in,  ii.  330,  331 
date  of,  ii.  325 
deed  necessary  for,  ii.  342, 

343,   346,   347,   354,   355, 

360,  367,  368 
engrossing  of,  ii.  335 
exceptions  in,  ii.  328 
exchange,  by,  ii.  349-351 
execution  of,   ii.   306,   310, 

334-337 
feoffment  distinguished  from 

ordinary,  ii.  345 
form  of,  ii.  324  et  seq. 
fraudulent,    by    bankrupt, 

iii.  633-635 
general  words  in,  ii.  328 
grant,  by,  ii.  346,  347 
grantor's  inability  to  alter, 

ii.  376,  377 
infant's  capacity  to  make, 

ii.  315,  316 
innocent,  ii.  379 
in  pais,  ii.  341,  391 
lawful,  ii.  379 
lease  by,  ii.  347-349 
lunatic's  power  to  make,  ii. 

314,  315 
married  women's  ability  to 

make,ii.  317,318,  384-393 
mutual,  ii.  351 
on  sale,  ii.  498 
operative  words  in,  ii.  327 
parties  to,  ii.  325 
partition,  by,  ii.  351 
record,  by,  ii.  341,  454 
release,  by,  ii.  351-354 
reservations  in,  ii.  328 
revocable,  ii.  361 
stamps  on,  ii.  307 
statute,  by,  ii.  454 
statutory,  ii.  364  ct  seq. 
tenant  for  life,  by,  ii.  443,444 
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Conveyance — cont. 

tenant  in  tail,  of,  procedure 

in  making,  ii.  384 
tortious,  ii.  287,  379 
void  and  voidable,  ii.  315 
vohmtary,  ii.  326,  327,  331  ; 

iii.  635 
writing  necessary  for,  ii.  343 


Conveyances 
Carriers 


by     water.     ^See 


Conveyancing  Acts, 

convej'ance   of  land  under 

Act  of  1881,  ii.  198 
probate  under  Act  of  1911, 

ii.  256 
rents  affected  by,  ii.  229 

Conveyancing  Counsel  of  Court, 
iii.  569 

Conviction,  iv.  437 

appeal  against,  iv.  437  etseq. 
becoming  insane  after,  iv. 

459 
civil  effects  of,  iv.  485-487 
confession  sufficient  for,  iv. 

324 
disqualification  upon,  i.  135 
forfeittu'e  on,  iv.  485,  486 
proof  of  previous,  iv.  401 
summary,  iv.  252  et  seq. 

appeal  against,  iv.  261- 
263 

Convict  prisons.     See  Prison 

Convicts.     See  also  Prisoners 
at  large,  licence   to   be,   iv. 
469,   470 
without  lawful  e.\- 
cuse,  iv.  172 
contract  by,  iii.  33 
property  of,  iv.  486 
sentenced    to    penal    servi- 
tude, iv.  172,  467-471 
tickets  of  leave  to,  iv.  469, 

470 
treatment  of,  iv.  467-469 
women,  iv.  469 

Convocation, 

generally,  i.  338 
legislative  power  of,   i.   33, 

338 
lower  house,  i.  338 
upi^er  house,  i.  338 

Co -parcenary, 

dissolution  of,  ii.  146-147 
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Co -parcenary — cont. 

distinguished     from     joint- 

tenanoy,  ii.  145,  146 
estate  in,  ii.  144,  145 
Copper     coin.     See     Coin     and 

coinage 
Copyhold, 

Acts  relating  to,  ii.  415-418 
admittance  to,  ii.  407-414 
alienation  of,  ii.  407 
in  parts,  ii.  413 
Coke's  treatise  on,  ii.  38 
commutation  of,  ii.  416 
compulsory         enfranchise- 
ment of,  ii.  417 
conveyance  of,  ii.  407 
customs  of,  ii.  62,  79 
descent  of,  ii.  236,  411 
devise  of,  ii.  413 
enfranchisement  of,  ii.  406, 

416,  417,  440 
equitable    interests    in,    ii. 

414,  415 

estate  tail  in,  ii.  414,  415 

estates  in,  ii.  39 

fine,  ii.  415 

fines,  heriots,  etc.,  in,  ii.  40 

forfeiture     for     breach     of 
implied  condition,  ii.  97 

freehold     fee     simple     dis- 
tinguished from,  ii.  62 

homage  in,  ii.  409,  416 

licence  to  demise,  ii.  406 

married  woman,  of,  ii.  414 

mortgage  of,  ii.  411 

passing  of,  ii.  414 

surrender  of,  ii.  407-414 

title  to,  ii.  406-418 

voluntary    enfranchisement 
of,  ii.  417 

waste,  lord's,  ii.  413 
Copyhold  teniire, 

creation  of  new,  ii.  39,  40 

disputes  in,  ii.  39 

extinction  of,  ii.  413,  415- 
418 

fines  in,  ii.  40,  41,  415 

heriots  in,  ii.  40 

incidents  of,  ii.   33   et  seg., 

415,  416 
inheritance  in,  ii.  33,  40 
origin  of,  ii.  31,  32 
prmciples  of,  ii.  35,  39 
wardship  in,  ii.  40 

Copyholder, 

demise  by,  ii.  407 
status  of,  ii.  34,  38,  210 
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Copyright 

Act  (1911),  ii.  570  et  seq. 
applicable   to  colonies, 

ii.  580,  581 
free  copies  of  books  dis- 
tributed under,  ii.  576 
assignment  of,  ii.  589 
Berne  Convention,  ii.  581 
colonial,  ii.  580-581 
Crown  rights  regarding,  ii. 

575 
definition  of,  tmder  Act  of, 

1911,  ii.  570,  572 
distinguished  from  patent, 

ii.  570 
duration  of,  ii.  574,  575 
in  artistic  work,  ii.  570,  571, 
577 
blasphemous         publica- 
tions, ii.  571 
charts,  ii.  571 
cinematograph    films,    ii. 

571,  573 
designs,  ii.  562,  572,  685 
directories,  ii.  572 
dramatic    work,    ii.    570, 

571,  573,  574 
encyclopaedia,  ii.  587 
engravings,  ii.  571,  574, 

587 
immoral  publications,  ii. 

571 
information,  ii.  572 
lectures,  ii.  570,  573,  577 
literary  work,  ii.  570,  571, 

573,  574 
magazines,  ii.  587 
maps,  ii.  571 

musical  compositions,  ii. 

570,     671,     574,     578; 

iv.  214 
newspaper,  ii.  578,  587 
perforated  rolls,   ii.    573, 

574,  578 
periodical  works,  ii.  587 
photographs,  ii.  571,  574, 

587 
plans,  ii.  571 
public  speeches,  ii.  587 
records,  ii.  573,  574,  678 
sculpture,  ii.  570,  571 
statements  of  opinion,  ii. 

572 
time-table,  ii.  572 
title  of  book,  ii.  572 
what  subject-matters,  ii. 

571  e^  seg'. 
works  of  art,  ii.  571 


INDEX. 


Copyright — cont. 

infringement  of,  ii.  576  et  seq. 
action  on,  ii.  579 
exceptions  from,  ii.  577, 

578 
injunction  on,   ii.   578, 

579 
penalties  for,  ii.  579 
injunction  in,  ii.  578,  579 
international,  ii.  581 
joint  authorship,  of,  ii.  574 
owner's  right  in,  hmitation 
of,  ii.  575 
restriction 
of,  ii.  575 
publication  of,  ii.  573  et  seq. 
publisher's   duties    relating 

to,  ii.  576 
reporter's  right  to,  ii.  578 
right,  the,  of,  acquisition  of, 
ii.  573,  574 
in     author,     ii. 

574,  575 
nature  of,  ii.  570 
subject  -  matter 
of,  ii.  569  et 
seq. 
royalties  in,  ii.  575,  578 
scope  of,  ii.  569,  570 
term  of,  ii.  574,  575 
title  to,  ii.  586,  587 
Co-respondents,  iii,  616,  617 

costs  against,  iii.  616 
Corn  laws,  ii.  211 
Cornwall, 

Duke  of,  i.  182 
Coronation, 

oath  on,  i.  210,  211 
of  King  by   archbishop,   i. 
210,  211 
Coronator, 

origin  of  the  term,  i.  306 
Coroner, 

an  ex  officio  magistrate,   i. 

310 
appointment  of,  i.  307 
arrest  by,  i.  308  ;  iv.  268 
court  of  the,  i.  308  ;  iv.  245 
deputy,  i.  307 
duties  of,  i.  307-310 
inquest  by,  i.  307-310 

on  body  of  criminal, i.  310 
jurisdiction  of,  i.  308 
jury,  i.  307-310 
office  of,  i.  .307 

incompatibility  of,  with 
that  of  sheriff,  i.  308 


Coroner — cont. 

powers  of,  i.  307-310 
removal  of,  i.  307 
substituted  for  sheriff,  i.  310 

Corporal  punishment,   iv.   410- 
412,  473-475 
children,  iv.  473,  474 
crimes  punishable  by,  iv.  4 1 1 
limitation  of,  iv.  412 
prisoners  subject  to,  iii.  411 
women  not  subject  to,  iv. 
441 

Corporation,  i.  365  et  seq. 

actions  by  and  against,   i. 

370,  372,  373  ;  iii.  292 
acts  ultra  vires,  i.  375 
aggregate,  i.  367,  372.  373 
probate  granted  to,  ii. 
628 

alienation  by,  ii.  311-313 

as  trustee,  i.  373 

bill  of  exchange  by,  iii.  131 

by  prescription,  i.  368 

civil,  i.  367,  368 

common  law,  i.  368 

contracts   by,    i.    371  ;     iii. 
24,  25,  39,  40 

conveyances  to,  and  by,  ii. 
369,  370 

creation  of,  i.  208,  209,  368, 
369 

crime  cannot  be  imputed  to, 
i.  372 

criminalprosecutionagainst, 
i.  370 

Crown's  creation  of,  i.  208, 
209,  366 

definition  of,  i.  366 

dissolution  of,  i.  377,  378 

domicile  of,  i.  369,  370 

duty,  i.  274 

ecclesiastical,    i.    367,    368 
376  ;  ii.  311,  312 

election  of  members,  i.  376 

eleemosynary,   i.   367,   368, 
376 

foreign,  i.  370 

forfeiture  of  charter  of,    i. 
377 

grant  of  lands  to,  ii.  49,  60 

how  sued,  i.  373 

land,  held  by,   i.   374;  dis- 
posal at  dissolution,  i.  377 

lay,  i.  307,  368 

legal  view  of,  i.  372 

majority  of  members  deter- 
mine acts  of,  i.  376 
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Corporation — cont. 
municipal, 

alienation  by,  ii.  312 
land  of,  i.  481 
powers  of,  i.  479-481 
name  of,  i.  369 
nature  of,  i.  366 
powers  of,  i.  375,  376 
profits  tax,  i.  278 
property  of,  i.  373,  374 

disposal  at  dissolu- 
tion, i.  377 
purchases  by,  ii.  311 
responsible  for  acts  of  ser- 
vants, i.  373 
seal  of,  i.  370,371 
sole,  i.  367,  373 
statutory,  i.  375,  376 

contracts  by,  iii.  39 
surrender  of  charter  by,  i. 

377 
torts  by,  iii.  291,  292 
trading,  i.  369 
visitation  of,  i.  376 

Corporeal  hereditaments,   ii.    7, 
193 
conveyance  by  grant,  ii.  346 
transfer,  ii.  420 

Corpse.     See  Dead 

Corpus  cum  causa,  writ  of,  iv.  509 

Corpus     juris     canonici.       See 

Canon  Law 
Corpus  juris   civilis.     See   Civil 

Law 
Correction 

of  children,  i.  450 
Corroborative  evidence,  iv.  387, 

388,  449 
Corrosive  fluid,  iv.  64 
Corrupt 

practices, 

by  agent,  iv.  184 
generally,  i.   161,  162  ; 

iv.  183,  184 
punishment  of,  iv.  183 
Practices     (Public     Bodies) 
Act  (1889),  iv.  183 
Corrupt    and    Illegal    Practices 

Act  (1883),  i.  161,  162 
Corsned, 

ordeal  bj%  iv.  338 

Costs,  iii.  279 

agreements  as  to,  i.  630  et 
seq. 
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Costs — cont. 

award  of,  iii.  537 
bills  of,  i.  630  et  seq. 
discretion    of    court    as    to, 

iii.  537,  538 
divorce,  iii.  615,  616 
generally,  iii.  537-539 
in  arbitrations,  iii.  434 

county  court,  iii.  677 

criminal  information,  iv. 
434 
proceedings,   iv. 
261,  433,  434 

Crown     proceedings,     iii. 
710 

salvage   action,   iii.    626, 
627 

summary  proceedings,  iv. 
261 

the  cause,  iii.  524 
interest  on,  i.  637 
interlocutory,  iii.  524,  525, 

539,  555 
justices  may  award,  iv.  261, 

433 
master's    discretion    as    to, 

iii.  524 
no  appeal  as  to,  iii.  537,  538 
of  appraisement,  iii.  626 

counterclaim,  iii.  515 

indictments,  iv.  433,  434 

probate  action,  iii.  604 

prosecution,  iv.  433,  434 
poor  persons,  iv.  433 
purchaser's,  ii.  305,  306 
security  for,  iii.  524 
solicitor  and  client,  i.  630— 

638  ;  iii.  539 
taxation  of,  i.  638  ;  iii.  539 
to  and  by  defendant,  iii.  538 
the  Crown,  iii.  710 
vendor's,  ii.  305,  306 
when    disallowed,    iii.    537, 

538 

Co-surety,  iii.  254 

Co-tenants.     See  Joint  tenancy 

Co -trustee, 

responsibility  for,  ii.  184 

Council, 

borough,  i.  475  et  seq. 
county,  i.  482  et  seq. 
borough,  i.  486 
district,  i.  487 
Free  Church,  i.  361 
parish,  i.  489-495 
Privy,  i.  246-249 
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Councillors, 

county,  i.  483 

district,  i.  487,  488 

election  of,  i.  475,  487 

persons     disqualified    from 
being,  i.  477,  478 

qualification  of,  i.  477,  483 

term  of  office  of,  i.  475 

town,  i.  475 

women  may  be,  i.  477 
Covmcil  of  Legal  Education,   i. 

647 
Counsel.     See  also  Barristers 

duty  of  prosecuting,  iv.  352 

fees  of,  i.  645,  646 
special,  i.  646 

misconduct  of,  i.  647 

opening  by,  iv.  352 

prisoners'  right  to,  iv.  349 
et  seq. 

privilege  of,  iv.  364 

speeches  of,  iv.  365,  366 
Counterclaim,  iii.  514,  515,  557, 
681 

amendment  of,  iii.  517 

results  of  verdict  on,  iii.  515 

Counterfeiting 

the  coin,  iv.  150,  164-166 
County.        See      also      County 
Council ;  County  Court 
administrative,  i.  482-487 
aldermen,  i.  483 
asylums,  i.  605 
boroughs,  i.   474,  475,  485, 
486 
constitution  of,  i.  474 
council  of,  i.  486 
nimiber  of,  i.  474 
origin  of,  i.  474 
powers  of,  i.  474,  475 
bridges,  i.  485,  486 
corporate,  i.  474 
councillors,  '.  483 
electoral  divisions,  i.  483 
justices,  i.  311 
lunatic  asylums,  i.  605 
police,  i.  319,  320 
quarter  sessions,  iv.  239 
rate,  i.  484,  504 
County  Council,  i.  482  et  scq. 
alienation  by,  i.  484 
borrowing    powers,    i.    498, 

499 
bridges    maintained    bj',    i. 

549,  550 
business  of,  i.  484,  485 

[ 


County  Council — cont. 

constitution  of,  i.  483,  484 
duties  of,  i.  484,  485 
education  authority,  i.  510 
elections  to,  i.  483 
lunatic  asylums  maintained 

by,  i.  605 
officials  of,  i.  484 
powers  of,  i.  484,  485 

County  Court, 

action  in,  iii.  676  et  seq. 

Acts,  iii.  676  et  seq. 

appeal  from,  iii.    683,   684, 

689 
certiorari  to,  iii.  673 
costs  in,  iii.  677 
districts  of,  iii.  681 
ejectment  in,  iii.  353 
High  Court  actions  remitted 

to,  iii.  679 
interpleader  actions  trans- 
ferred to,  iii.  680 
judges  of,  iii.  676 

circuits  of,  iii.  676 
judgments  of,  iii.  684,  685 
jurisdiction  of, 

by  consent,  iii.  676 
effect     of     Judicature 
Acts     on,     iii.     680, 
681 
in  Admiralty,  iii.   688, 
689 
bankruptcy,  iii.  685- 

687 
common  law,  iii.  676 

et  seq. 
employers'  liability, 

iii.  685 
equity,  iii.  678,  679 
probate,  iii.  687 
winding  up,  iii.  687 
workmen's  compen- 
sation, iii.  685 
jury  in,  iii.  683 
origin  of,  iii.  675 
procedure  in,  iii.  682 
registrar,  iii.  67(5 
replevin  in,  iii.  677 
transfer  to  or  from,  iii.  677, 
678 
Court, 

archbishop's,  i.  329  ;   iii.  696 
archdeacon's,  i.  331 
baron,  iii.  675 
bishop's,  i.  330 
borough,  iii.  690-691 
central  criminal,  iv.  234-230 
.•J2  ] 
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Court — cont. 

consistory,  i.  329,  341 
contempt  of,  iv.  178 
coroner's,  iv.  245 
county,  iii.  675-G89 
definition  of,  iii.  461 
divisional,  iii.  477,  478 
Divorce,  ii.  473,  597 
ecclesiastical,    i.    340 ;     iii. 

695-697  et  seq. 
frankpledge,  iv.  248 
High,  of    Justice,  iii.   474— 
478 
jurisdiction  of,  iii.  440, 
441 
hundred,  iii.  675 
inferior,  iii.  464,  675  et  seq. 
leet,  ii.  201  ;   iv.  248,  249 
martial,    i.    198,    254  ;     iii. 
697  ;     iv.    160,    246, 
247 
jurisdiction  of,  i.  254 
naval   courts,   iv.   246, 
247 
matrimonial  causes,  for,  iii. 

473 
mayor's  and  City  of  London, 

iii.  691-693 
not  of  record,  iii.  463 
of  Admiralty,  iii.   472  ;    iv. 
236-239 
Appeal,  iii.  478-480 
appeal  to,  iii.  549 
(ecclesiastical),  i.  342 
Arches,  i.  342 
assize,  iii.  474  ;    iv.  234 
Bankruptcy,  iii.  473 
Chancery,  iii.  468-472 

of  York,  i.  342 
Common  Bench,  iii.  466, 
467 
Pleas,  iii.  466 
county  palatine,  iii.  473 
of  I3urham,  iii.  473 
of  Lancaster,  iii.  473 
Criminal  Appeal,  iv.  226, 
227,    436     et 
seq. 
jurisdiction,  iv. 
219  et  seq. 
Crown    Cases    Reserved, 

iv.  436 
Exchequer,  iii.  467 

Chamber,  iii.  468 
Facilities,  i.  343 
High  Commission,  iv.  504 
King's    Bench,    iii.    465, 
466  ;  iv.  228 

[ 


Court — cont. 

of  Lord  High   Steward,  iv. 
221  etseq. 
oyer  and  terminer,  iv.  232 

et  seq. 
Parhament,  iv.  21det  seq. 
pie  poudre,  iv.  249 
Probate,  iii.  473,  597 
quarter  sessions,  i.  316  ; 

iv.  239-245 
record,  iii.  461-463 

definition  of,  iii.  461 
requests,  iii.  675 
Star    Chamber,    iv.    228, 
^         310,311,504 

summary  jurisdiction,  iv. 

252  et  seq. 
the  clerk  of  the  market, 
iv.  249 
coroner,  iv.  245 
counties  palatine,  iii. 

473 
Lord  Steward  of  the 
Household,  iv.  250 
sheriff,  iii.  675 
sheriff's     tourn,     iv. 

248 

universities,  iv.  250 

officials    of,    immunity    for 

judicial  acts,  iii.  705,  706 

payment  into,  iii.  512,  613 

petty  sessional,  i.  316  ;    iv. 

258 
powers,  of,  iii.  461 
prize,  ii.  521 
provincial,  i.  342 
sittings  in  camerd,  iii.  463, 

464 
spiritual,  iii.  695  et  seq. 
superior,  iii.  464  et  seq. 
supreme,  iii.  464  et  seq. 
imder  Benefices  Act  (1898), 

i.  333 
university,  iii.  693-695  ;  iv. 
250 

Courts  (Emergency  Powers)  Act, 
renewal  of  tenancies  under, 
ii.  90 

Covenant, 

absolute,  ii.  331 

action  on,  iii.  439 

breach  of,  ii.  102,  103,  331, 

333 
expressions  of,  in  lease,  ii. 

332 
imphed,  ii.  332,  333,  482 
qualified,  ii.  331 
33  ] 


INDEX. 


Covenant— cont. 

running  with  land,  ii.  331 
assignee's   title   to  sue 

upon,  ii.  395 
binding  power  of,  ii.  397 
breach  of,  ii.  404 
biailding  scheme,  ii.  398 
bm-den  of,  ii.  397 
definition  of,  ii.  394 
enforcement  of,  ii.  399, 

400,  404,  405 
history  of,  ii.  394-396 
language  of,  ii.  397 
liability  under,  ii.  396 
notice  in,  ii.  401-405 
positive,  ii.  399 
priority  of  contract  in, 

ii.  400 
restrictive,  ii.  399 
specific,  ii.  330 

performance  of,  ii.  333 
use  raised  upon,  ii.  154,  364 
usual,  in  conveyance,  ii.  330 
Coverture,  i.  429  et  seq. 

no  excuse  in  treason,  iv.  29 
Cran  measures,  i.  206 
Credit, 

obtaining  by  false  pretences, 
iv.  117 
Creditors, 

administration  by,  ii.  602 
claims  of,  ii.  254—256 
deferred,  iii.  654 
meeting  of,  iii.  639 
pa5nnent    of,    ii.    254-256  ; 

iii.  652-654 
petition  of,  iii.  635 
preference  of,  ii.  640,  654 
priorities   of,   ii.    637,    638, 

653,  654 
proof  of  debt  by,  ii.  641 
protection  of,  from  fraudu- 
lent sales,  iii.  634 
secured,  ii.  641  ;   iii.  653 
simple  contract,  ii.  255, 549 
speciality,  ii.  255,  549 
Cremation,  iv.  202 
Crew, 

discharge  of,  iii.  227 
engagement  of,  iii.  227 
Crime,  i.  93  ;  iv.  1 

accessory  to,  iv.  32-36 
attempt  to  commit,  iv.  216, 

217 
committal    of,    under   com- 
pulsion, iv.  27,  28 

[34 


Crime — coni. 

definition  of,  i.  93,  100  ;  iv. 

1,  3,  5 
distinguished  from  civil  in- 
jury, i.  94,  95  ;  iv.  3,  4 
drunkenness  in  relation  to, 

iv.  23-26 
exemptions    from    liability 

for,  iv.  30 
extenuating  incidents  of,  iv. 

14 
homicide  to  prevent,  iv.  40 
incapacity    to    commit,    iv. 

18  et  seq. 
incitement   to    commit,    iv. 

215,  216 
infants  in  relation  to,  i.  460  ; 

iv.  18-21 
King     incapable     of     com- 
mitting, iv.  30 
Ivinatics  and,  iv.  21—23 
misadventure,  by,  iv.  26,  27 
torts  which  are,  iii.  280,  281 
unnatural,  iv.  83,  84 
who  can  commit,  iv.  17-30 
will  to  commit,  iv.  17,  18 

Criminal, 

appeal,  iv.   226,   227,   436- 

455 
arrest,  iv.  263  et  seq. 
couj'ts,  iv.  219  et  seq. 
evidence,  iv.  352  et  seq. 
habitual,  iv.  401,  402,  413 
incapacity,  iv.  18  et  seq. 
information,  iv.  307-313 
injury,  action  for,  iv.  4 
jurisdiction,    courts    of,    iv. 
219  et  seq. 
exemptions  from,  iv.  30 
liability  of  trustees,  ii.  187 
lunatics,  i.  606,  607  ;  iv.  21- 

23 
proceedings,  i.  95,  96 

conduct  of,  iv.   362  el 

seq. 
costs  in,  iv.  433,  434 
institution  of,  iv.  312 

Criminal  appeal.  Court  of, 

appeal  to,  iv.  226,  227,  436 
et  seq. 

against  conviction,  iv. 
437,441,443, 
462,  453 
sentence,     iv. 
437,  443 
application  for  leave 
to,  iv.   438,  439 
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Criminal  appeal,  Court  of — cont. 
appeal  to — cont. 

none   by   insane   de- 
fendant, iv.  438 
fr6m  order  for  resti- 
tution    of     stolen 
property,   iv.    438, 
444 
time  for,  iv.  444,  445 
to  House  of  Lords,  iv. 
225,  454 
bail  pending  appeal  to,  iv. 

440,  445 

cannot  order  new  trial,  iv. 

443 
determination  of  appeals  by, 
iv.  442-446 
principles  of,  446-453 
dismissal  of  appeal  by,  iv. 

442 
experts  as  assessors  to,  iv. 

440 
fresh  evidence  in,   iv.   440, 

441,  452 

frivolous  appeal  to,  iv.  441 
grounds  of  appeal  to,  iv.  437 
infliction    of    heavier    sen- 
tence by,  iv.  444,  453 
judges  of,  iv.  227,  441 
judgnaents  of,  iv.  227,  442 
jurisdiction  of,  iv.  227 
legal  aid  in,  iv.  439,  441 
notes     of     proceedings     at 

trial  in,  iv.  439 
notice  of  appeal  to,  iv.  438 
powers  of,  442-444 
procedure  of,  iv.  438-442 
questions  of  fact  and  law 

submitted  to,   iv.   446  et 

seq. 
reference  to,   by   Secretary 

of  State,  iv.  445,  446 
sentences       modified        or 

quashed  by,  iv.  227,  442, 

443 
standardisation  of  sentences 

by,  iv.  453 
Criminal  conspiracy,  iv.  211-217 
Criminal     evidence.     See     Evi- 
dence in  Criniinal  Cases 
Criminal   information,   iv.    301- 

313 
Crown,  prosecution  by,  iv. 

307 
filing,  iv.  309,  311 
Criminal  law,  i.  100 

reforms  in,  iv.  522-524 


Croke, 

reports  of,  i.  28 

Crops, 

distress  may  be  levied  upon, 
iii.  419 

Cross-examination,  iii.  534,  535  ; 
iv.  355,  360-362 

Crossed  cheques,  iii.  154-156 

Crown.     See    also    King  ;  Peti- 
tion of  right 
Accession  Declaration  Act, 

1910,  i.  ISO 
colonies,  i.  121-123 
contract  of  service  by,   iii. 

233 
debts,  ii.  548,  638  ;   iii.  708 
demise  of,  i.  132,  179-181 
ecclesiastical  supremacy  of, 

i.  328,  356 
forfeiture  to,  ii.  265-267 
foimtain  of  justice,  i.  196 
grant  of  administration  to, 

ii.  602 
immortality  of,  i.  181 
information  on  behalf  of,  iii. 

709,  710 
injuries  by  the,  iii.  700-702 
to  the,  iii.  707-710 
in  Parliament,  i.  101 
international  affau's  and,  i. 

191  et  seq. 
interpleader  in  relation  to, 

iii.  703 
intestate  estates  and,  ii.  607 
islands  belong  to,  ii.  271 
lands,  i.  235,  267  ;  iii.  448 
law  officers  of,  i.  244,  245 
legal  status  of,   in  Empire, 

i.  112 
legislative  power  of,  i.  134 
licence,  ii.  279,  281-283 
limitation  of  actions  against, 

i.  190 
Ministers  of,  i.  187 
never  a  minor,  i.  181 
not  bound  by  sale  in  market 

overt,  iii.  112 
offices    of   profit    under,    i. 

137-140 
officials  of,  i.  189 

responsibility      of,      in 
law,  i.  189  ;  iii.  703- 
707 
patents  now  good   against, 

i.  190 
pension,  ii.  553 
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Crown — cont. 

prerogative  of,  i.  178,  184- 
209,  245  ;  iv.  502 
limitations    on,    i.    185 
et  seq. 
prescription  affecting,  ii.  426 
proceedings  by  and  against, 
iii.  699-711 
costs  in,  iii.  710 
property     privileged     from 

execution,  i.  188 
relation  to  Parliament,  iv. 

500,  501 
remedies  against,  iii.  699 
none  for  tort,  iii.  702 
revenue  of,  i.  261-279 
servants,  iii.  232,  233,  304, 
701 
actions  against,  iii.  703 
sovereignty  of,  i.  101,  188 
statutes     generally,     when 

binding  on,  i.  190 
succession  to,   i.   103,   179- 

182  ;  iv.  150 
suits,  i.  190 
title  to  the,  i.  179-182 
torts  by,  701,  702 
wreck    belongs    to,    i.    268, 
269 
Crown  cases  reserved, 

court  for,  iv.  226,  436 
Crown  colonies,  i.  121-123 
classes  of,  i.  121-123 
distinguished  from  self-gov- 
erning dominions,  i.  121 
judges  in,  i.  122 
laws  of,  i.  122 
Crown   Office   Rules  (1906),  iv. 

309,  317 
Cruelty, 

defined,  iii.  614 
to  children,  i.  448 
Cuicunque     aliquid     conceditur, 

etc.,  ii.  339 
Gujus  est  solum, 

ejus  est  usque  ad  coelum,  ii. 
6  ;   iii.  346 
Gul  de  sac,  i.  640 
Curate, 

generally,  i.  33.") 
licence  to,  i.  335 
perpetual,  i.  333 
stipend  of,  i.  335 
Currency,  i.  207,  208 

Bank  of   Kiiglmul  notes,   i. 
207,  379 

[ 


Currency — cont. 
notes,  i.  380 

Royal  prerogative,  i.  207 
Treasury  notes,  i.  207 
Custodid  legis, 

goods  in,  ii.  508 
Custody, 

of  bastards,  i.  453,  454 
child,  i.  450-452;  iii.  619 
Custom, 

borough-English,  ii.  30 
common  law  founded  on,  i. 

18 
contracts    affected    by,    iii. 

80,  81 
copyhold  founded  on,  ii.  79. 

412 
gavelkmd,  ii.  15,  30,  31 
guardianship  by,  i.  465 
incorporeal     hereditaments 

claimed  by,  ii.  421 
London,  i.  465 
manorial,  i.  17,  21 
prescription     distinguished 

from,  ii.  421 
tenures  governed  by,  ii.  11 
Customs 

Acts,  i.  271 
commissioners,  i.  234 
duties,  i.  270,  271 
offences     against     the,     iv. 

162,  163 
source   of  revenue,   i.    270, 
271 
Customs  of  trade, 

in  contract,  iii.  81 
Gy-pres, 

doctrine,  ii.  127 


D. 

Damage, 

by  collision  between  vessels, 
iii.  183,  622-625 
game,  ii.  525 
damnum    sine    injurid,    iii. 

273 
distinguished     from     dam 

ages,  iii.  504 
feasant,  iii.  427-428 
general,  iii.  505 
malicious,  iv.  140,  141 
remote,  iii.  273,  276,  277 
special,  iii.  504,  505 
$6] 
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Damages,  i.   58,   59  ;   iii.   504  et 
seq. 
action    for,    ii.  308  ;   iii.  81 

et  scq.,  295  et  seq.,  426 
claim  for,  iii.  507 
contemptuous,  iii.  507 
definition  of,  iii.  504 
exemplary,  iii.  507 
for  adultery,  iii.  61G 

breach   of    contract,  iii. 

81  etseq.,  121-123 
breach    of    promise    to 

marry,  iii.  507 
collision,   iii.    183,  622- 

625 
death,  iii.  297 
deceit,  iii.  390,  391 
misrepresentation,      iii. 

61,  62 
negligence,  iii.  376,  377, 

386,  387 
non-fulfilment    of    con- 
tract,  ii.  309  ;  iii.    74 
seduction,  iii.  507 
general,  iii.  82,  506 
in  divorce,  ii.  291  ;  iii.  616 
settlement  of,  iii.  617 
nature  of  interest,  iii.  87, 
88 
liquidated,   iii.    81,   85,   86, 

506 
measure  of,  iii.  82-84 

in  trespass,  conversion 
and  detinue,  iii.  368 
nominal,  iii.  84,  507 
ordinary,  iii.  506 
or  penalty,  iii.  85,  86 
special,  iii.  82,  506 
substantial,  iii.  506 
unliquidated,  iii.  506 
Damnum  sine  injurid,   iii.   273, 

274 
Danby,  Earl  of,  iv.  225 
Dancing  and  music  licences,   i. 

581 
Danger  to  life, 

acts  causing,  iv.  62  et  seq. 
Dangerous 

arms,  iv.  190 

goods,  carriage  of,  iii.  380 

sale  of,  iii.  119 
substances,  accumulation  of, 

iii.  380,  381 
trade,  iv.  199 
Day, 

computation  of,  ii.  82 

of  redemption,  ii.  107,  108 

[ 


Dead.     See  also  Burial  ;  Crema- 
tion 
bodies,  desecration  of,  iv.  96 
exposing  of,  iv.  202 
refusing  to  bury,  iv. 

202 
taking  up,  iv.  202 

Deaf  and  dumb, 
trial  of,  iv.  324 

Dean 

and  chapter,  i.  330 
of  the  Arches,  i.  343 
rural,  i.  331 

Death, 

of   parties   pending   action, 

iii.  294-298,  442,  443 
registration  of,  i.  612  et  seq. 
sentence  of,  iv.  164 

appeal  against,  iv.  444 
execution  of,  iv.  59,  60, 

463-467 
infants    exempt    from , 
iv.  68 

Death  Duties.    See  Estate  Duty  ; 
Legacj'  Duty;  Succession  Duty 

Debenture,  ii.  556 
holder,  ii.  556 
negotiable   by   custom,    iii. 

128 
registration  of,  ii.  557 

De  bono  et  malo, 
writ,  iv.  233 

Debt, 

action  for,  ii.  546  ;  iii.  439 
assignment    of,    ii.    589    et 

seq. ;  iii.  652 
attachment  of,  ii.  281 
bond,  ii.  549 

Crown,  ii.  548,  638  ;  iii.  70S 
definition  of,  ii.  546 
generally,  ii.  546,  547 
judgment,  ii.  548 
National,  i.  263-266 
of  record,  ii.  547-549,  638 
payment   of,   by   executor, 

ii.  632  et  seq. 
personal  representative 

liable  for,  ii.  636  et  seq. 
preference,  ii.  638,  640 
priority  of,  ii.  632,  637,  638 
retainer  of,  by  executor,  ii. 

638,  639,  642 
simple,  ii.  548,  649 
specialty,  ii.  549 
written,  ii.  550 
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Debtor.     See    also     Bankrupt  ; 

Bankruptcy 
and  creditor,  arrangements 

between,  iii.  660-664 
deed    of    arrangement    of, 

iii.  662-664 
domicile  of,  iii.  631 
petition  of,  iii.  636 
statement  of  aSairs  by,  iii. 

637 

Debtors  Act  (1869),  iii.  632 
Debts.     See  Debt 
Deceased.     See  Dead 
Deceased  brother's  widow,  i.  418 
Deceased  wife's  sister,  i.  418 

Deceit,  iii.  388-394 

action  of,  i.  54  ;    iii.  61,  273 
proof   of    fraud   in,  iii. 
389-392 
definition  of,  iii.  388 
false  representation  in,  iii. 

388,  389 
intention  in,  iii.  392,  393 

Declaration 

dying,  iv.  379 

of     assent     to     Thirty-nine 
Articles,  i.  355 
legitimacy,  iii.  608 
Paris,  i.  195  ;  ii.  520 
statutory,  iv.  176 

Declaratory  judgment,  iii.  508 

Decree 

for  divorce,  iii.  615 

absolute,  iii.  615 
nisi'  iii.  615 
revocation  of ,  iii.  615 
nullity,  iii.  607 

De  Donis  Conditionalibris.     See 
Westminster  II.,  Statute  of 

Deed,  ii.  321-340 

acknowledgment  of,  ii.  333, 

392 
alienation  by,  ii.  291 
ambiguity  in,  ii.  338,  339 
appointment  by,  ii.  377 
attestation  of,  ii.  337 
consideration  in,  ii.  326 
construction  of,  ii.  337-340 
contract  embodied  in,  ii.  322 
conveyance  by,  ii.  342,  343  ; 
iii.  25 
copyholds,  ii.  407 
freeholds,  ii.  330 


Deed — cont. 

convict  can  execute,  ii.  314 
counterpart  of,  ii.  323 
covenants  in,  ii.  330-333 
date  of,  ii.  325 
defeasance  of,  ii.  360,  376 
definition  of,  ii.  322 
delivery  of,  ii.  324 
estoppel  by,  ii.  321  ;  iii.  16 
exchange  effected  by,  ii.  350 
execution  of,  ii.  334-337 
form  of,  iii.  324  et  seq. 
habendum  in,  ii.  329 
land  transferred  by,  ii.  495 
lease  by,  ii.  348 
limitation    of    actions    bj% 

iii.  16 
merger  by,  ii.  322  ;  iii.  \Q 
of  arrangement,  iii.  662 
in  Bankruptcy,  iii.  662- 

664 
separation,  i.  443,  444 
partition  by,  ii.  351 
preparation  of,  ii.  325 
promise  by,  iii.  16 
receipt  in,"ii.  326,  334 
recitals  in,  ii.  325 
registration  of,  454  et  seq., 

460 
release  by,  ii.  352,  427 
repugnant  clauses  in,  ii.  339 
requisites  of,  ii.  323  et  seq. 
safe  custody  of,  ii.  333 
sealing  of,  ii.  323 
signing  of,  ii.  324 
technical  words,  ii.  327,  338 
testatum  clause,  ii.  325 
testimonium  clause  in,  ii.  333 
title  by,  ii.  538-544 
validity  of,  ii.  455 
variation  of,  ii.  322 
witnesses  to,  ii.  334,  337 
writing  of,  ii.  323 
Deed  poll,  ii.  323 
De  ejectione  Jirmce,  iii.  362 
Deer,  property  in,  ii.  504 
Defacing   coin.      See    Coin    and 

Coinage. 
Defamation. 

Slander 
definition  of,  iii.  332 

Defamatory 

libels,  iii.  332  ct  seq. 
I  trvith   of   defamatory 

I  iii.  333 

words,  iii.  333,  334 


See   also   Libel  ; 


libel, 
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Defavilt, 

judgment  by,  iii.  499,  500 
of  appearance,  iii.  499,  500 
in  Chancery,  iii.  658 
Defeasance, 

deed  of,  ii.  360,  376 
mortgage  by,  ii.  360 
Defectives.     See     Mentally    de- 
fective 
Defence, 

Act,  i.  186 

delivery  of,  iii.  547 

in  probate  action,  iii.   601 

et  seq. 
of  land,  iii.  284 

personal  chattels,  iii.  284 
self,  iii.  283 
poor  persons,  iv.  349-351 
speech  for,  iv.  365,  366 
statement  of,  iii.  509  et  seq. 
amending,  iii.  517 

Defence  of  the  Realm  Regula- 
tions, i.  110,  248 
Defend, 

leave  to,  iii.  492 
Defendant, 

joinder  of,  iii.  494-496  ;  iv. 
302,  303 
Defilement 

of  children,  iv.  74,  78-80 
women,  iv.  73,  74 
Degradation 

of  peer,  i.  200 
Degrees 

of  consanguinity,     ii.     234, 
235,  250 
nobility,  i.  199 
De  hceredco  comburendo, 

writ,  iv.  169 
Delay, 

in  contract,  iii.  75 
unreasonable,     in     divorce, 
iii.  614 
Del  credere  agents,  iii.  97 
Delegatus  non  potest  delegare,  i. 

45;ii.  184;  iii.  101 
Delirium  trejnens, 

trial     of     person     suffering 
from,  iv.  26 
Delivery,  iii.  119,  120 

and  receipt,  iv.  91,  92 
by  gift,  ii.  534 
definition  of,  ii.  530 
effect  of,  ii.  533,  534 
of  deed,  ii.  324 

pleadings,  iii.  502,  503 

[ 


Delivery — cont. 

process  of,  ii.  531 
symbolical,  ii.  343,  532 
title  by,  ii.  530-534 
verbal,  ii.  532 
writ  of,  iii.  543 

Demand, 

bill  payable  after,  iii.  136 

on,  iii.  136 
of  money  with  menaces,  iv. 
103,  104 
Demesne  lands,  ii.  41 
Demise,    ii.    43,    44.     See    also 
Lease 
of  the  Crown,  i.   132,  179- 

181 
definition  of,  ii.  345 
Demurrage,  iii.  187 
Demurrer, 

abolished,  iii.  510 
allowance  of,  iv.  328 
finality  of  decision  on,  iv. 

328 
form  of,  iv.  328 
occasion  for,  iv.  327 
to  indictment,  iv.  327 
Denization, 

allegiance    acquired    by,    i. 
214  etseq. 
Denizen,  i.  214 
Dependencies,  i.  126,  127 

English  acts  applicable  to, 
i.  114 
Deportation    of   aliens,    i.    218  ; 

iv.  425 
Deposit, 

bailment  by,  iii.  166,  167 
by  purchaser  of  land,  ii.  308, 
309 

Deposition 

of  child,  iv.  77,  78 
witnesses,  iv.  278 

right  to  copy  of,  iv.  281 
Depositum,  iii.  160 

Deputy 

coroner,  i.  307 

registrar     of     births      and 

deaths,  i.  613 
sheriff,  i.  305 

Dereliction, 

lands  acquired  by,  ii.  271 

property  lost  by,  ii.  271 
De  Religiosis,  statute,  ii.  280 
Descent,  ii.  235  et  seq. 

canons  of,  ii.  235  et  seq. 

consanguinity  rules,  ii.  237 
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Descent — cont. 

doctrine  of,  ii.  234 
feudal,  ii.  238,  239 
half-blood  admitted  in,   ii. 

249,  250,  251 
Inheritance  Act,  1833,  rules, 

ii.  234  et  seq. 
Land  Transfer  Act's  efiect 

upon,  ii.  236 
lineal  ancestors  in,  ii.  244, 

247 
paternal  ancestors  preferred 

to   maternal   in,    ii.    248, 

249 
primogeniture   in,    ii.    245- 

247 
representation    in,    ii.    24(5, 

247 
Tables  of,  ii.  234,  237,  250, 

251 
title  by,  ii.  233-259 
traced    from   purchaser,  ii. 

237,  242,  252 

Deserted  Tenements  Act,  ii.  89 

Desertion 

from  the  army,  i.    254  ;   iv. 
160 
navy,  iv.  160 
of  wife,  i.  435  ;  iii.  606,  614 
Designs, 

copyright  in,   ii.    562,    572, 

585 
definition  of,  ii.  561,  562 
monopoly  rights,  ii.  562 
mutual    protection    of,    by 

Crown,  ii.  562 
registration  of,  ii.  562,  585 
'  threats  action  '  in,  ii.  562 
title  to,  ii.  585,  586 
Destitute  poor.     Sec  Poor  ;  Poor 
Law 

Detainer, 

forcible,  iv.  190 

Detention, 

inebriates,  iv.  414 

place  of,  under  Children  Act 
(1908),  iv.  421,  422 

preventive,  iv.413,  476-478 

Determinable  estates,  ii.  130-132 

Detinue, 

action  of,  ii.  515;    iii.  364, 

365-371,  439 
definition  of,  iii.  364 
deniund  uiid  refusal  in,  iii. 

300,  367 


Detinue — cont. 

measure  of  damages  in,  iii. 
368 

remedj'  in,  iii.  367,  368 

right  to  sue  in,  iii.  368-371 
Devastavit,  i.  431  ;    ii.  651 
Devise,  ii.  645,  646 

ademption  of,  ii.  657-659 

assent  to,  ii.  193 

copyholds  of,  ii.  62,  413 

definition  of,  ii.  193 

general,  ii.  655,  656 

history  of,  i.  3  ;  ii.  611  etseq. 

in  fee  simple,  ii.  50 

incorporeal    hereditaments, 
of,  ii.  420,  421 

lapse  of,  ii.  656,  657 

real  estate,  of,  ii.  653 

revocation  of,  ii.  658 

trustees,  to,  ii.  653 
Dicey, 

constitutional    law    defined 
by,  i.  100,  101,  103 

"  Die  without  issue,"   meaning 
of,  ii.  655 

Diem  clausit  extrcmum,  iii.  709 

Dignities,  i.  199  et  seq. 

Diplomatic  Privileges  Act(1708), 
i.  192  ;  iu.  419 

Directions, 

smnmons  for,   iii.   500-502, 
556,  557 

Director, 

liability  of,  i.  392 
of  companies,  i.  391,  392 
frauds  by,  iv.  108 
public    prosecutions,    iv. 
312,  313 
criminal  proceedings 
by,  iv.  312,  313 

Disabilities, 

canonical,  i.  410 
civil,  i.  416,  417 
of  aliens,  i.  216-219 

bankrupts,  iii.  658,  659 

infants,  i.  459 

married   women,    i.    431, 

432 
solicitors,  i.  625,  626 
Disablement  of  workman.     See 
Workmen's  Compensation 

Discharge 

of  bankrupt,  iii.  655-058 

application  for,  iii.  655 
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Discharge —  cont. 

of  bankrupt — cont. 

conditional,  iii.  657 
from  what  debts   re- 
leased by,  iii.  656 
refusal  of,  iii.  657 
contract,  iii.  08  et  seq. 
by  accord   and   satis- 
faction, iii.  77 
agreement,  iii.  72 
alteration,  iii.  72 
bankruptcy,  iii.  73 
breach  of  contract, 

iii.  73-75 
conditions     subse- 
quent, iii.  75,  76 
impossibility        of 
performance,  iii. 
69,  70 
merger,  iii.  72 
performance,  iii. 68 
Statutes   of   Limi- 
tation, iii.  77,  78 
tender,  iii.  69 
vicarious      perfor- 
mance, iii.  69 
jury,  iii.  530;  iv.  366,  391 
rights  of  action,  iii.  76-78 
servant,  iii.  217-219 
surety,  iii.  252,  253 
Disclaimer 

by  married  woman,  ii.  392 
tenant,  ii.  286 
trustee,  ii.  167 

in  bankruptcy,  iii. 
646 
forfeiture  by,  ii.  286 
of  tenure,  ii.  286 
parol,  ii.  287 

Discontinuance 

of  estate  tail,  ii.  285,  345 
Discovery,  iii.  519-522.    See  also 
Interrogatories 
application  for,  iii.  519,  520, 

556 
by  interrogatories,  iii.  522 
objection  to,  iii.  520 
order  for,  iii.  521 
right  of,  iii.  519 

in   probate   action,    iii. 
604 
Diseases, 

contagious,  iv.  199 
industrial,  iii.  307 
infectious,  i.  588-590 
venereal,  i.  589 
Disorderly  houses,  iv.  199 
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Disposition, 

form  of  registered,  ii.   495, 
496 
Dispossession,  iii.  352-355 

definition  of,  iii.  352 
Disputes.      See   also  Industrial 
disputes 
between  members  of  Friend- 
ly Societies,  i.  408 
settled    by   arbitration,    iii. 
428-436 
Disqual  ification 

of  bankrupt,  iii.  658,  659 
councillor,  i.  477,  478 
Disseisin,  ii.  345 
Dissenters, 

burials,  i.  363 
charities  of,  i.  363 
endowments  for,  i.  360 
marriage  of,  i.  362,  363 
National    Free    Church 

Council  and,  i.  361 
relief  of,  i.  359,  360 
Dissolution 

of  benefit  building  society, 
i.  410 
corporation,  i.  377,  378 
marriage,  iii.  608  et  seq, 
grounds  for,  iii.  608 
Parliament,  i.  177 
partnership,  iii.  245  247 
Distrained  goods, 

rescue  of,  iii.  422 
Distress 

bankrupt's  goods,   iii.    413, 

414,  416 
by  certified  bailiff,  iii.  421 
costs  of,  iii.  424 
damage  feasant,  iii.  427-428 
entry  for,  iii.  421 
excessive,  iii.  422 
exemptions,  from,  iii.  414  e< 

seq. 
for  rates,  iii.  428 
fraudulent  removal  to  avoid, 

iii.  420 

goods  appraised  for,  iii.  423 

in        hire  -  purchase 

agreement,  iii.  169 

inventory    of    seized, 

iii.  423 
privileged  from  seiz- 
ure, iii.  414  et  seq. 
subject  to,  iii.  414 
taken  in,  ii.  608 
illegal,  iii.  418,  424,  425 

remedies    for,    iii.   425, 
426 
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Distress— con^. 

impounding  of,  iii.  422,  423 
irregular,  iii.  426-427 
limitation  of  time  for,  iii.  413 
no  sufficient,  iii.  353 
of  cattle  of  stranger,  iii.  420, 
421 
cattle  trespassing,  iii.  427 
fixtures,  iii.  416,  417 
goods  taken  in  execution, 

iii.  416 
lodger's   goods,    iii.    417, 
418 
removal  of  goods  after  levy 

of,  iii.  422 
rent  recoverable  by,  ii.  225 

et  seq.  ;   iii.  412,  413 
right  of,  iii.  412,  413 
sale  of,  iii.  423,  424 
seizure  necessary  to,  iii.  421 
vmder  Agricultural  Holdings 

Act,  iii.  419,  420 
warrant,  iii.  421 
where  it  lies,  iii.  413 
Distress  for  rents,  ii.  89  ;  iii.  354, 
412-428 
in  bankruptcy,  iii.  653 
origin  of,  ii.  44,  45 
rent-charge,  for,  iii.  41.'} 
Distribution,     statutes     of,     ii. 
604-606 
origin  of,  iv.  505 
District 

auditors,  i.  506,  507 
councillors,  i.  487 
councils,  i.  487 

constitution  of,  i.  487 
rates,  i.  504 
District  councils, 

chairman  of,  i.  488 
constitution  of,  i.  487,  488 
electors  of,  i.  487 
general  district  rate,  i.  504 
powers  of,  i.  488,  489 
term  of  office,  i.  488 
Distringas, 

notice,  iii.  586 
writ  of,  ii.  594  ;  iv.  316 
Diversion 

of  highway,  i.  548,  549 
Dividends, 

in  bankruptcy,  iii.  652 
Divisional  courts, 

appeal  from,  iii.  478 
constitution  of,  iii.  477 
.    jurisdiction  of,  iii.  477-478; 
iv.  231 


Divorce 

appeal  in,  iii.  615 

bars  to,  absolute,  iii.  611,612 
discretionary,iii.  61 2, 
614 

children,  custody  of,  iii.  619 

citation  in,  iii.  610 

collusion  in,  iii.  612 

condonation  in,  iii.  611 

connivance  in,  iii.  611 

costs  in,  iii.  615,  616 

damages  in,  iii.  616,  617 

decree,  iii.  615 

domicile   of   parties  to,   iii. 
609,  610 

effect  of,  on  dower,  ii.  73 

emblements  affected  by,  ii. 
67 

for  adultery,  iii.  610 

jury  in,  iii.  614 

King's    Proctor's    interven- 
tion in,  iii.  612,  615 

liability  of  co-respondent  in, 
iii.  616,  617 

marriage  settlements  affect- 
ed by,  iii.  618,  619 

petition   for,    iii.    606,    608, 
613 

proceedings,  i.   92;    iii.  608 
et  seq. 
Divorce  and  Matrimonial  Causes, 

Court  of,  iii.  473,  609 

Divorce  Division, 

appeal  from,  iii.  615 
jurisdiction  of,  iii.  605-619 

Dock  warrants,  iii.  129 

Doctors.    See  Medical  profession 

Documentary  evidence,  iii.  536, 
637  ;  iv.  355,  371-373 

Document  of  title,  ii.  305-307 

Documents, 

affidavit  of,  iii.  621 
attestation  of,  iii.  536,  637 
discovery  of,  iii.  519-522 
fraudulent  destruction   of, 

iv.  129 
inspection  of,  iii.  619-522 
lists  of,  iii.  520,  527 
notice  to  uflinit,  iii.  522 
notice  to  produce,  iii.  522 
ofTicial,   false   prints  of,   iv. 

177 
privileged,  iii.  520 
production  of,  iii.  619-522 
proof  of,  iv.  372 
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Dog 

legal  position  of,  ii.  503 

stealing,  iv.  179 
Doli  capax, 

infant,  iv.  20 
Domesday  Book,  ii.  13 
Domestic  servant,  iii.  222,  304 
Domicile 

definition  of,  ii.  607 

effect  of,  on  intestacy,  ii.  (i07 

for  divorce,  iii.  609,  610 

in  marriage,  i.  417,  418 

legacy  duty  affected   by,  ii. 
689 

of  bankrupt,  iii.  631 

corporation,  i.  369,  370 
testator,  ii.  618,  619,  624, 
62.5 

succession  duty  affected  by, 
ii.  679 
Dominions.     See  Colonies 
Domitce  nafurce, 

animals,  ii.  503,  504  ;  iii.  351 
Donatio  mortis  causa,  ii.  536,  537 

liabilities  on,  ii.  537 

nature  of,  ii.  536 

property  passed  by,  ii.  537 

revocation  of,  ii.  537 
Double 

insurance,  iii.  198 

possibility,  ii.  126,  127,  128 
Doves, 

tame,  ii.  505 
Dower,  ii.  73  et  seq. 

assignment  of,  ii.  75,  76 

attainted  person's  wife  for- 
merly deprived  of,  ii.  73, 
74 

barring  of,  ii.  76-78 

common  law,  ii.  75 

derivation  of  word,  ii.  73 

divorce  destroys,  ii.  73,  76 

equitable  interest,  of,  ii.  78 

fine  payable  on,  ii.  75 

jointure  bar  of,  ii.  76,  77 

judicial  separation  no  ob- 
stacle to,  ii.  73 

loss  of,  ii.  73 

natiu-e  of,  ii.  73,  74 

property  included  in,  ii.  74, 
75,  76 

tenant  in,  ii.  73 

time  allowed  for  payment 
of,  ii.  76 

uses  to  bar,  ii.  78 


Drainsdistinguished  from  sewers 
i.  584,  585 

Dramatic  Copyright.     See  Copy- 
right 

'  Drawbacks  '  on  excise  duties, 
i.  274 

Drilling,  unlawful,  iv.  158 

Drugs, 

adulteration  of,  iv.  197 

Drunkards, 

arrest  of,  iv.  273 

capacity     of,     to     commit 

crime,  iv.  23-26 
contract  by,  iii.  39 
detention  of,  iv.  414 
habitual,  iv.  402 
reformatories  for,  i.  607;  iv. 

414,  478,  479 
retreats  for,  iv.  479 
sale  of  intoxicants  to,  i.  576 

Duel,  trial  by,  iv.  323,  339 

Durante  bene  placito,  i.  196 

Duress,  i.  59 

contract  under,  iii.  65 
marriage  under,  i.  415 
per  minas,  iv.  27 

Durham, 

Court  of  Pleas  of,  iii.  473 
courts  palatine  of,  iii.  473 

Duty, 

corporation,  i.  274,  275 
customs,  i.  270,  271 
death,  i.  274 
entertainment,  i.  273 
estate,  ii.  662-678 
excise,  i.  272-274 
inhabited  house,  i.  277 
legacy,  ii.  687-690 
mineral  rights,  i.  277,  278 
repayment  of,  i.  274 
stamp,  i.  275,  276 
succession,  ii.  679-686 

Dwelling-house,  iv.  110,  111 
breaking  into,  iv.  109-111 
larceny  in  a,  iv.  101 
sanitary  authorities  and,  i. 

586 
setting  fire  to,  iv.  138,  139 
unfit  for  habitation,  i.  593 

Djring 

declarations,  iv.  379 
'  without  issue,'  ii.  655 
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E.  j 

Easement,  | 

definition  of,  ii.  199  ' 

of  light,  ii.  426,  427 

right  of  way,  ii.  213-215 
watercourse,  ii.  220,  425 

prescriptive  right  to,  ii.  424- 
426  __  j 

reservation  of,  ii.  329 

Eavesdroppers,  iv.  202 

Ecclesiastical 

assessors,  i.  324 
authorities,  i.  328  ct  scq. 
Convocations,  i.  338 
registration  of  baptisms,    i. 
612,  613 
burials,       i. 
612,  613 
tenure,  ii.  16 

Ecclesiastical     corporations,     i. 
367 
alienation  by,  ii.  311,  312 

Ecclesiastical  courts,  i.  31  et  seq., 
340  et  seq.,  iii.  395-397. 
See  akoArchbishops,Court 
of ;  Archdeacon,  Court  of  ; 
Arches,  Court  of ;  Bishops, 
Court  of  ;  Consistory 
Court ;  Faculties,  Court 
of ;  Provincial  Court ; 
York,  Chancery  Court  of. 

jurisdiction  of,  i.  345 

procedure  in,  i.  341 

sentences  in,  i.  342 

testamentary  jurisdiction 
of,  ii.  614 

Education,  i.  509-526.     See  ahu 

pjlementary      education  ; 

Schools 
Act  of  1921,  i.  509 
administrative      bodies,      i. 

510-512 
Board  of,  i.  240,  520  et  seq. 
elementary,  i.  512-518 
growth  of,  iv.  533,  534 
higher,  i.  518,  519 
indu.strial    schools,    i.    525, 

526 
legal,  i.  619  e<  seq. 
legislation  affecting,  iv.  533, 

534 
London,  i.  512 
non-Stato,  i.  519 
of  children,  i.  448,  449 


Education — cont. 

poor  law,  i.  524,  525 

provision  of  meals,  i.  449 

purchase  of  land  for  pur- 
poses of,  ii.  284 

rate  aid,  i.  518 

reformatory  schools,  i.  525, 
526 

religious  instruction,  i.  513— 
516,  520,  521 

sites  for  schools  and  insti- 
tutions, i.  522-523 

State,  i.  510-519 

vmiversity,  i.  519 

Edward  I., 

laws  of,  i.  18 

reforms  vmder,  iv.  492-494 

Egypt,  i.  126 

Ejectment,  action  of,  ii.  18,  89; 
iii.  352 
between  landlord  and  ten- 
ant, iii.  352-355 
in  coimty  courts,  iii.  353 
modern,  iii.  353 
summary  procedure,  iii.  353 

Election, 

guardianship  by,  i.  463 
in  equity,  ii.  659,  660 

I  Elections.     See   also   Returning 
I  Officer 

absent  voters,  i.  159 
bribery  in,  i.  160-162 
by  ballot,  i.  153 
by-elections,  i.  152 
controverted,  i.  163 
corrupt  practices  at,  i.  135, 

136,  161,  162,  477 
county  councils,  i.  483 
district  councils,  i.  487 
expenses  of,  i.  162 
freedom  of,  i.  160 
general,  i.  152 
liours  of  poll,  i.  153 
how  conducted,  i.  153  et  seq. 
illegal  practices  at,  i.  162 
intimidation  at,  i.  160 
local   government,    i.    475, 

476 
members  of  Parliament,  i. 

152-166 
nomination    of    candidates, 

i.  152,  153 
petitions  regarding,  i.  163- 


165 


j)Iiiral  voting,  i.  158 
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Elections — cont. 

polling  stations,  i.   153 
registration  officer,  i.  154 
university  constituencies,  i. 

160 
writ  for,  i.  152 

Electoral  divisions 
of  county,  i.  483 

Electors, 

parliamentary, 

business  premises  quali- 
fication, i.  155,  156 

paupers,  i.  156 

qualification  of,  i.   154 
et  seq. 

registration    of,   i.    154 
et  seq. 

residence  qualification, 
i.  155,  156 

right  to  vote,  i.  154 

women  as,  i.  157 

Eleemosynary    corporations,    i. 
367,  368,  376 

Elegit, 

attornment  upon,  ii.  290 
not  now  available  for  goods, 

iii.  541 
sale   of  judgment    debtor's 

land  under,  iii.  540 
writ  of,  iii.  540 

Elementary  education.     See  also 
Schools 
compulsory,  i.  516 
free,  i.  516,  517 
local   authorities   duties,    i. 

517,  518 
medical        inspection        of 

scholars,  i.  517 
schools  for,  i.  513-516 

religious  instruction  in, 
i.  513-516 

Embezzlement,    iv.    104-106 
by  clerk,  iv.  104,  105 

servant,  iv.    104,   105 
crime  of,  iv.  104-106 
distinguished  from  larceny, 
iv,  105 

Emblements, 

clergy's  right  to,  ii.  68 
divorce,  effect  of,  on,  ii.  67 
hops  as,  ii.  68 
lessee  entitled  to,  ii,  68 
provisions  in  lieu  of,  ii.  68, 
69 
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Emblements — cont. 

tenant  for  life,  ii.  67 

years,  ii.  85,  86 
pur  autre  vie,  ii.  67 
widows    re-married    cannot 
claim,  ii.  67 
Embracery,  iv.  179 
Emergency  Powers  Act,  i.  245, 

246 
Employers   and   Workmen   Act 
(1875),  iii.  225,  302 

Employers'  liability,  iii.  301-303 
acts,  iv.  531 
county     court    jurisdiction 

relating  to,  iii.  685 
time  limit  on  actions,  iii.  452 
vicarious,  iii.  314-316 

Employment 

common,  iii.  299 
of  children,  iv.  529 

prisoners   awaiting   trial, 
iv.  281 
scope  of,  iii.  316-321 
Enabling  statutes,  ii.  432 
Enchantment,  iv.  170 
Enclosxu-e   Commissioners.      See 

Inclosxu'e  Commissioners 
Enctunbrances, 

notice  of,  ii.  473,  477  ;    iii. 
567 
Endorsement.     See  Indorsement 
Endowed  schools.     See  Schools 
Enemy  alien, 

agency     affected      by      be- 
coming, iii.  104 
capture  at  sea  from,  ii.  520, 

521 
contract  by,  iii.  32 
forfeiture    of    property    of, 

iii.  708 
seizure  of  goods  of,  ii.  519, 

520 
status  of,  i.  217 
title  by  occupancy  to  goods 
of,  ii.  520 

Enfranchisement  of  copyhold, 
ii.  416,  417 

Board  of  Agriciilture's  con- 
sent to,  ii.  416,  417 

compensation  for,  ii.  417 

compulsory,  ii.  417 

tenant  for  life  may  effect, 
ii.  440 

voluntary,  ii.  417 


INDEX. 


England, 

Chiirch  of.     See  Church  of 

England 
geographical  division,  i.  115 
islands  adjacent  to,  i.  114— 

117 
population  of,  i.  114 

English  law, 

effect  of  Norman  Conquest 

on,  i.  18  et  seq. 
history  of,  iv.   488-535 
reform   of,    bv   Edward   I., 

iv.  492-494 

Enlarger  V estate, 

release  by  way  of,  ii.  352 

Enlistment,  foreign,  iv.  159 

Entail, 

barring  of,  ii.  60,  164 
common    recovery   bar   to, 

ii.  59 
debts  charged  on,  ii.  61 
dignities  may  be  subject  to, 

ii.  56 
distinction  of  sex  in,  ii.  57 
evasion  of,  ii.  59 
female,  ii.  57 
fine  bar  to,  ii.  61 
forfeiture  of,  ii.  59,  60 
form  of,  ii.  58 
general,  ii.  57 
incorporeal     hereditaments 

not    strictly    subject    to, 

ii.  56 
latent,  ii.  59 
male,  ii.  57 
offices  may   be   subject  to, 

ii.  56 
origin  of,  ii.  55 
personal    chattels,   not   in, 

ii.  56 
quasi,  ii.  80,  258 
special,  ii.  56 

Entertainments  duty,  i.  273 

Entireties, 

tenants  by,  ii.  140 

Entry 

by  landlord,  iii.  354,  355 
distress  effected  by,  iii.  421 
exchange  completed  by,  ii. 

350 
false,  in  register,  iv.  130,  131 
forcible,  iii.  410  ;  iv.  190 
on   broHcli  of  condition,  ii. 
99,  100 
lands,  iii.  354 
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Entry — cont. 

recovery    of    land    by,    iii. 

410,  411 
right  of,  ii.  99,  100,  291,  345, 

348  ;  iii.  354,  355 

Entry  and  feoffment, 

release  by  way  of,  ii.  353 

Epidemic  disease.     See  Disease 

Equitable, 

assignments,    ii.    590,    591, 

595 
chose  in  action,  ii.  591 
execution,  iii.   543,   585 
interests,  ii.  151,  164,  317 
jurisdiction  of  county  court, 

iii.  678,  679 
mortgages,  ii.  108 
remedy,  i.  69 
rights,  enforcement  of,  i.  67- 

74 
waste,  ii.  51,  66 

Equity,  i.  51-76 

acts  in  personam,  i.  58 

on    the    conscience,    i. 
70-73 
administration  of,  i.   63 
conflict   with    the    common 

law,  i.  60,  61 
contingent    remainders    in, 

ii.  131,  164,  375 
conversion  in,  ii.  649,  650 
courts  of,  i.  58 
election  in,  ii.   659,  660 
fusion    of   law   and,    i.    65  ; 

iii.  480-482 
general  principles  of,   i.   67 

et  seq. 
growth  of,  i.  62 
jurisdiction  of,  i.  62,  67-74 
concurrent,  i.  59 
exclusive,  i.  59 
legal  reforms  of,  i.  63,  64 
maxims  of,  i.  70,  75 
notice  in,  ii.  401-405 
actual,  ii.  401,  402 
constructive,     ii.     402, 

403 
imputed,  ii.  403,  404 
of  redemption,  ii.  108  et  seq, 
origin  of,  i.  56 
relation    of,    to    law,    i.    67 

et  seq. 
relief  given  by,  i.  67  et  seq. 
rules  of,  i.  61  ct  seq.,  70 
statutes    of    limitation    in, 
iii.  446 
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Equity — cont. 

supremacy     over     common 
law,  i.  62 

to  a  settlomont,  wife's,  i.  433 

trust  in,  i.  72 

use  in,  ii.  155,  161 
Error, 

proceedings    in,    abolished, 
iv.  220 

writ  of,  iv.  226 
Escape 

from  arrest,  iv.  171 

from  prison,  iv.  172 

of  lunatic,  i.  605  ;    iv.   173 

Escheat, 

Crown's   claim    of,    ii.  265- 

267 
definition  of,  ii.  260 
inquisition  by,  iii.  707 
nature  of,  ii.  260 
propter  defectum  sanguinis, 

ii.  261 
propter  delictum  tenentis,  ii. 

261,  264 
title  by,  ii.  231, 254,  260-268 
trust  estate  not  subject  to, 
ii.  163 
Escrow,  ii.  324 
Esquire, 

condition  of,  i.   201,   202 
Estate, 

by  entireties,  ii.  140 
conditional,  ii.  61 
conventional,  ii.  65 
determinable,  ii.   130-132 
freehold,  ii.  47 
insolvent,  administration  of, 

ii.  641,  642 
intestate,  administration  of, 

iii.  597-607 
leasehold,  ii.  81-95 
legal,  ii.  151 
lunatic's,  committee    of,    i. 

599;    ii.  315 
personal,  ii.  604  et  seq. 
real,  ii.  629,  635,  636 
settlement  by,  i.  532 

Estate  agents,  ii.  294 

Estate  at  sufferance,  ii.  94,  95, 

291  ■ 

Estate  at  will,  ii.  92-94,  123,  291 
assignment   of,   ii.    93 
■  cestui  que  trust,  position  of,    j 
ii.  93 
definition  of,  ii.  92  ' 
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Estate  at  will — cont. 

determination  of,  ii.  93,  94 
emblements  on,  ii.  93,  94 
rent  in,  ii.  94 
waste  on,  ii.  93 

Estate  by  the  curtesy,  ii.  71-73 
incidents  of,  ii.  71,  72 
origin  of,  ii.  71 

Estate  duty,  ii.  662-678 

aggregated,  ii.  663,  670 
certificate    of    payment    of, 

ii.  675,  676 
commutation  of,  ii.  677 
deductions  allowed,  ii.  671, 

672 
definition  of,  ii.  663 
errors  in  amount  of,  ii.  676 
exemptions  from,  ii.  667-670 
exoneration  from,  ii.  678 
foreign     and     colonial     se- 
curities, on,  ii.  667 
interest  on,  ii.  674 
interests    in    land    for    pur- 
poses of,  ii.  664—666 
lands  subject  to,  ii.  664-666 
mode  of  payment  of,  ii.  674— 

676 
personal  estate  on,  ii.  675 
postponement    of    payment 

of,  ii.  674 
'  principal  value  '  in,  ii.  670 
property  subject  to,  ii.  662 

et  seq. 
rates  of,  ii.  672,  673 
repayment  of  excess,  ii.  676 
revenue  from,  i.  274 
settlement,  ii.  662,  677,  678 
succession       duty       distin- 
guished from,  ii.  662,  663 
temporary,  ii.  662 
valuation  for,   ii.    670,    671 
war  securities   in   payment 

of,  ii.  677 
when  payable,  ii.  674 

Estate  for  life,  ii.  64-69 
copyhold,  ii.  78,  79 
definition  of,  ii.  64 
duration  of,  ii.  65 
emblements  on,  ii.  67-69 
feudal  nature  of,  ii.  64 
grant  of,  ii.  64 
incidents  of,  ii.  65-69 
waste  on,  ii.  66 

Estate  for  years,  ii.  81-92,  233 
commencement  of,  ii,  83,  84 
creation  of,  ii.  86 
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Estate  for  years — cont. 

definition  of,  ii.  81 

dui-ation  of,  ii.  83,  84,  87 

emblements  upon,  ii.  85,  86 

hereditaments,  ii.  7. 

limitation  to,  ii.  83 

origin   of,  ii.  82 

termination  of,  ii.  86,  87 

waste  on,  ii.  84 
Estate  in  common, 

definition  of,  ii.  147 

equitable,  ii.  149 

partition  of,  ii.  149 
Estate  in  coparcenary, 

definition  of,  ii.  144,  145 

dissolution  of,  ii.  146-147 

distinguished  from  estate 
in  joint  tenancy,  ii.  145, 
146 

interests  in,  ii.  144,  145 

partition  of,  ii.   146,   147 

possession  of,  ii.  145 

severance  of,  ii.  147 

title  to,  ii.  144,  145 
Estate  in  expectancy, 

definition  of,  ii.  118 
Estate  in  fee  simple, 

debts  attached  to,  ii.  254, 
255 

definition  of,  ii.  50 

devise  of,  ii.  58,  613 

estate  in  fee  tail  distin- 
guished from,  ii.  61,  257 

reversion  of,  ii.  119 
Estate  in  fee  tail, 

barring,  ii.  385,  414,  415 

conveyance  of,  ii.  344 

creation  of,  ii.  58 

definition  of,  ii.  56,  57 

devise  of,  ii.  58,  656 

disadvantages  of,  ii.  59 

equitable,  ii.  415 

estate  in  fee  simple  distin- 
guished from,  ii.  61,  257 

female,  ii.  57 

forfeiture  of,  ii.  59,  60 

general,  ii.  57 

inheritance  of,  ii.  257 

male,  ii.  57 

merger  in,  ii.  133,  135 

origin  of,  ii.  53-56 

reversion  of,  ii.  119 

special,  ii.  57 

unfettering  of,  ii.  55,  56,  61 

Estate  in  joint  tonan(;y, 

definition  of,  ii.  137,  138 


Estate  in  joint  tenancy — cont. 
dissolution  of,  ii.  142,  143 
partition  of,  ii.  142 
properties  of,  ii.  138,  139 
severance  of,  ii.  142,  143 
survivorship  in,  ii.  140,  141 
unity  of  interests  in,  ii.  139 
possession  in,  ii.  140 
title  in,  ii.  138 

Estate  in  possession,  ii.  7,  129 
definition  of,  ii.  118 

Estate  in  remainder,  ii.  192 
creation  of,  ii.  123-132 
definition  of,  ii.  118,  121 

Estate  in  reversion,  ii.  192 
definition  of,  ii.  119 
incidents  of,  ii.  119-121 

Estate  in  severalty,  ii.  137,  143 

Estate,  pur  autre  vie,  ii.  79,  613 

Cestui  Que  Vie  Act,  and,  ii. 
79 

devise  of,  ii.  258,  270,  613 

emblements  upon,  ii.  67 

grant  of,  ii.  79 

legal  assets,  ii.  255 
Estates    of    inheritance,    ii.    13, 
46-63,  233 

nature  of,  ii.  46 
Estate   upon   condition,   ii.    96- 
104,  287 

conditional     estate     distin- 
guished from,  ii.  61 

definition  of,  ii.  96 

expressed,  ii.  97 

implied,  ii.  96 
Estates 

of  the  realm,  i.  133 
Estoppel, 

deed  by,  iii.  16 
Estovers, 

common  of,  ii.  146,  207,  208 

rights  of  tenants  to,  ii.  65,  84 

Estrays,  i.  269,  270 

Estreat 

or  recognizance,  iv.  479,  480 

Evidence.     See  also  Evidence  in 

criminal  cases ;  Witnesses 

admissibility    of,    iii.    532— 

534,  559  ;  iv.  382-387 
at  trinl,  iii.  530-532 
bankers'  books,  iv.  373 
criminal,  iv.  352  et  seq. 
difforcnce  between  civil  and 
criminal,  iv.  368 
IS  I 
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Evidence — cont. 

documentary,  ii.   536,   537  ; 

iv.  355, 371-373 
false,  iv.  213 
hearsay,  iii.   533  ;  iv.   374- 

380 
inadmissible,  iii.  531 
in  Chancery,  iii.  558,  559 
nature  of,  iii.  530-532 
of  child,  i.  460  ;    iv.  77,  78, 
388 

character,  iv.  359,  362 

husband  and  wife,  i.  427, 
428  ;  iii.  535 

rape,  iv.  76-78 
on  commission,  iv.  356 
oral,  iii.  532  et  seq.  ;  iv.  355 
rebutting,  iv.  365 
relaxation  of  rules  of,  iii.  554 
rules  of,  iv.  368  et  seq. 
secondary,  iii.  536  ;  iv.  371 
summing  up,  iv.  357,  366 
verdict  against  weight  of,  iv. 

446,  451 
viva  voce,  iii.  559 
when  by  affidavit,  iii.  554, 
591 

Evidence  in  criminal  cases,  iv. 

368-388 
accomplice,  iv.  388 
accused  may  give,  iv.  358, 

360 
character  supported  by,   iv. 

359,  362,  402 
confession  as,  iv.  383 
corroborative,  iv.  387,  388, 

449 
djdng  declaration  admitted 

as,  iv.  379 
expert,  iv.  381 
hearsay,  iv.  374-380 
husband  and  wife  may  give, 

i.  428  ;  iv.  362-364 
on  commission,  iv.  356,  357 
relevancy  of,  iv.  371 
right  to  '  last  word,'  iv.  358, 

359 
rules  of,  iv.  368  et  seq. 
statements  by  prisoner,  iv. 

382-387 
sufficiency  of,  iv.  387,  388 
summing-up,  iv.  357,  366 
wrongful   admission  or  ex- 
clusion of,  iv.  448 

Examination 

before  magistrates,  iv.  277, 
278 


Examination —  cont. 

cross,  iii.  534,  535  ;   iv.  355, 

300-362 
in  chief,  iii.  532-534 
of  bankrupt,  iii.  638,  639 
witnesses,    iii.    532  ;     iv. 
354 
re-examination,      iii.      535, 
536  ;  iv.  355 
Excessive 

bail,  iv.  280 
distress,  iii.  422 
Exchange, 

bill  of,  iii.  130  et  seq. 
conveyance  by,  ii.  349-351 
dealings  in  settled  land  by, 

ii.  440 
deed  of,  ii.  350 
definition  of,  ii.  349,  350 
entry  necessary  to  complete, 

ii.  350 
implied  warranty  in,  ii.  350 
of  benefices,  ii.  350 
Exchequer 

Bills,  iii.  128 
bonds,  i.  265 
Chamber,  iii.  468 

appeal  from.  iii.  468 
Contribution     Account,     i. 

499 
Court  of,  iii.  467 

origin  of,  iii.  467 
revenue  jurisdiction  of, 
iii.  467 

Excise, 

commissioners,  i.  234 
duty,  i.  272 
generally,  i.  272 
licences,  i.  273 
Exclusion  of  aliens.     See  Aliens 
Excusable  homicide,  iv.  42-44 
Execution.     See  also  Execution 
for  murder 
against  goods,  ii.   508  ;    iii. 
539,  684 
lands,  iii.  543 
by  attachment,  iii.  543,  580 
charging  order,  iii.  542, 

582-584 
distringas  notice,  iii.  585 
elegit,  iii.  540,  541 
fieri  facias,  iii.  539,  540 
garnishee  order,  iii.  541, 

542 
receiver,  iii.  543,  585 
sequestration,  iii.  544 
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Execution — c  ont. 

definition  of,  iii.  539 
equitable,  iii.  543,  585 
in  case  of  bankruptcy,  iii. 
649,  650 
Chancery     Division,     iii. 

579  et  seq. 
civil  cases,  iii.  539  et  seq. 
of  deed,  ii.  334-337 
stay  of,  iii.  530 
to    enforce    judgment,     iii. 

539  et  seq.,  550 
what  may  be  taken  in,  iii. 
540 

Execution  for  murder,  iv.  38,  39, 

58-60 
abolition  of  public,  iv.  59, 

464,  465 
authority  for,  iv.  464 
biu-ial  after,  iv.  59 
inquest  after,  iv.  59 
manner  of,  iv.  465,  466 
place  of,  iv.  464 
proceedings  after,  iv.  466, 

467 
revival  after,  iv.  466 
sheriff    arranges,    iv.     463, 

464 
time  of,  iv.  465 

Execution  of  will.     (See  Will 

Executive  power,  i.  191  et  seq. 

Executor, 

according  to  tlie   tenor,   ii. 

628 
actions  by  and  against,  ii. 

651 
administrator  of,  ii.  633 
appointment  of,  ii.  628 
assent  of,  ii.  644 
corporation  as,  ii.  628 
distinguisliod   from    admin- 
istrator, ii.  630,  633 
duties  of,  ii.  633  et  seq. 
estate  duty  paid  by,  ii.  675 
executor  of,  ii.  633 
oath  of  office  of,  ii.  630 
personal  liability  of,  ii.  635, 

637 
position  of,  in  common  law 

and  equity,  ii.  649 
retainer  by.'ii.  638,  639,  642 
succession      to      intestate's 

estates,  ii.  606 
when  an  infant,  ii.  628 

entitled  to  residue,  ii. 
649 


Executory 

interests  in  goods,  ii.  511 

limitations,  ii.  125 

trusts,  ii.  159 

uses,  ii.  373,  374,  377,  379 
Exemplary  damages,  iii.  507 
Exhuming  dead  bodies,  iv.  202 
Exigent,  iv.  317 
Ex  parte  motion,  iii.  554,  555 

Explosion, 

destroying  houses  by,  iv.  68 
doing  bodily  harm  by,   iv. 
64,  66 

Explosive  substances, 
carriage  of,  iv.  201 

Exposure  of  one  infected  with 
disease,  iv.  199 
of  children,  iv.  80 

Expressio  uniu^ 

exclusio  alteritis,  ii.  328 

Extent,  writ  of,  iii.  708 

Extinguishment 

of  common,  ii.  427 

incorporeal  heredita- 

ments, ii.  426,  427 
release  by  way  of,  ii.  353 

Extortion 

by  officers,  iv.  182 

threats,  iv.  103,  104 

Extradition 

Acts,  iv.  317 
treaties,  iv.  318 

Extraordinary  revenue  of  Crown, 
i.  266,  270-279 


F. 

"F.O.B."  contract,  iii.  121 

Fact, 

presumption  of,  iv.  370 

Factors,  iii.  97 

Act  (1889),  iii.  97,  114  et  seq. 
fraudulent    conversion    by, 

iv.  106,  107 
lien,  iii.  165 
sales  by,  iii.  114  el  seq. 

Factory, 

Acts,  iv.  528  rt  srq. 
employment  of  c^hikhen  in, 
iv.  529 
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Faculties, 

Court  of,  i.  343 
Fair  comment, 

pleaded  in  libel  action,  iii. 
341,  342 

Fairs  and  markets,  ii.  218-220 
local  authorities  and,  ii.  220 
right  to  hold,  ii.  218 
toll  of,  i.  205  ;  ii.  219 

False 

certilScates,  iv.  131,  132 
document,  definition  of,  iv. 

123 
entries,  iv.  130,  131 
evidence,  iv.  176 
imprisonment,  iii.  329-331 
defences  to  action  for,  iii. 

330 
definition  of,  iv.  70,  71 
distinguished  from  malici- 
ous prosecution,  iii.  39G, 
397 
kidnapping,  iv.  71 
personation,  iv.  128 
pretences, 

credit  obtained  under, 

iv.  117,  135 
obtaining  property  by, 
iv.  115-117 

distinguished  from 
larceny,    iv.    88, 
89,  115 
punishment  of,  iv.  115, 
IIG 

Falsification 

of  accounts,    iii.    494,    566  ; 
iv.  130,  131 
pedigree,  iv.  133 

Family, 

royal,  the,  i.  182,  183 

Farmer, 

derivation  of  word,  ii.  18,  44 

"  Farmers  of  the  Customs,"  ii. 
18 

Fatal  Accidents  Acts, 

action   for   tort    under,    iii. 

295,  296 
in  insurance,  iii.  192,  193 
limitation  of  actions  under, 

iii.  453 

Father.     See  also  Parent, 
guardianship  of,  i.  451 
may    appoint    guardian,    i. 
51 
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Fealty,  ii.  120 

oath  of,  ii.  26 
Fee, 

base,  ii.  53,  54,  135,  388 

conditional,  ii.  54,  55,  57 

definition  of,  ii.  48 

determinable,  ii.  54 
Fee  farm  rent, 

creation  of,  ii.  23,  227 

definition  of,  ii.  227 
Fee  simple, 

abeyance  of,  ii.  48,  49 

alienation  of,  ii.  51 

conditional,  ii.  54,  55,  57 

conveyance  of,  ii.  49,   121, 
123,  344 

copyhold, distinguished  from 
freehold,  ii.  62 

creation  of,  ii.  50,  51 

debts  attached  to,  ii.    254, 
255 

definition  of,  ii.  47 

devise  of,  ii.  58,  613 

limitation  of,  ii.  58 

long    terms    enlarged    into, 
ii.  92 

nature  of,  ii.  48 

qualified,  ii.  53 

quasi,  ii.  80 

remainders  in,  iii.  121 

rents,  ii.  53 

restraint  on  alienation,  not 
subject  to,  ii.  52,  63 

reversion  of,  ii.  119 

tenant  in,  ii.  433 

rights  of,  ii.  50 

trust  of,  ii.  165 

use  of  phrase,  ii.  330 
Fee  tail, 

definition  of,  ii.  66 

devise  of,  ii.  58 

female,  ii.  57 

forfeiture  of,  ii.  59,  60 

general,  ii.  57 

male,  ii.  57 

origin  of,  ii.  56 

special,  ii.  57 
Fees, 

barrister's,  i.  645,  646 
special,  i.  646 

solicitor's,  i.  630-638 
Felo  de  se.     See  Suicide. 
Felony, 

accessories  in,  iv.  8 

arrest  for,  iii.  331  ;  iv.  9 

attainder  on,  ii.  264  ;  iv.  486 
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INDEX. 


Felony — cont. 

bail  for,  iv.  9,  280 
compounding,  iv.  8,  180 
concealment  of,  iv.  180 
definition  of,  iv.  5  et  seq. 
distinguished    from    misde- 
meanor, iv.  8  et  seq. 
forfeiture  on,  iv.  6-8,  485 
indictment  for,  iv.  300,  301 
misprision  of,  iv.  180 
origin  of  word,  iv.  6 
outlawry  for,  iv.  317 
power  of  justices  to  bail  for, 

iv.  280 
punishment    of,    iv.    9,    10, 

51,  407  et  seq. 
treason,  iv.  150,  151 
Females.     See  Women. 
Feme     covert.  See     Married 

Woman 
Feme  sole,  i.  428 
Feoffee,  ii.  47,  344 
Feoffment,  ii.  47,  49,  342-346 
by  infant,  i.  460 
deed  of,  ii.  343,  344 
definition  of,  ii.  342 
distinguished  from  ordinary 

conveyance,  ii.  345 
estates  conveyed  by,  ii.  344 
forfeiture  by,  ii.  285 
livery  of  seisin  necessary  for, 

ii.  342,  344 
tortious,  ii.   345,   346,   378, 

379 
to  uses,  ii.  152, 153,  363,  378, 

379 
writing  necessary  to,  ii.  343 
Feoffor,  ii.  47,  344 
Ferce  naturae, 

animals,  ii.  220-222,  503  et 
seq.,  521-525  ;    iii.  351 
Ferries. 

right  of,  ii.  218,  219 
Feudal  S3^8tem,  i.  22  ;    ii.  10,  20 
et  aeq. 
hardships  of,  ii.  17 
introduction   of,    into   Eng- 
land, ii.  10  e/  seq. 
origin  of,  ii.   10 

Feuds, 

books  of,  ii.  21 
Feudum,, 

antiquum,  ii.  238,  239,  247 

aperlum.,  ii.  260 

avitum.,  ii.  239 


Feudum. — cont. 

maternum,  ii.  248 
novum,  ii.  238,  239,  248 
novum  ut  antiquum,  ii.  239, 

248 
paternum,  ii.  239 

Fieri  facias,  what  may  be  seized 
under,  iii.  539 
writ  of,  iii.  539 

Fight, 

challenges  to,  iv.  189 
in  public  place,  iv.  189 
prize,  iv.  47,  69,  186 

Filius  mulieratus,  ii.  262 

Filius  nullius,  i.  455  ;  ii.  262 

Finance  Acts,  1917  and  1921,  i. 
265 

Finding 

larceny  by,  iv.  92,  93 
possession  by,  iii.  369,  370 
property,  ii.  508,  528 

Fine  (conveyance),  i.  430  ;  ii.  384 
barring  by,  ii.  385 
conveyance      by      married 

woman,  ii.  317,  384 
copyhold,  ii.  415 
distinguished  from  recovery, 

ii.  384 
levy  of,  ii.  385 
(penalty),  alienation,  ii.  23, 
29,  41,  60,  384 
amount  of,  iv.  412 
death  of  tenant,  ii.  40 
infants,  iv.  412 
payment    of,     bj"^     in- 
stalments, iv.  475 
punishment     by     way 

of,  iv.  412,  475 
reasonable,  ii.  41 
remission  of,  iv.  475 

Fines  and  Recoveries  Act,  ii.  384 
et  aeq. 

Fire.     See  also  Arson 
attempts  to,  iv.  139 
damage  by,  iii.  383,  384 
ordeal  by,  iv.  337-339 
railway  companies  liability 
for,  "iii.  384 

Firearms, 

carrying  of,  iv.  190 

Fire-bote,  ii.  84 

Fire  insurance,  iii.  209-211 

assigntnont  of  policy,  iii.  21 1 
n\T'rago  cimisi>  in,  iii.  210 
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Fire  insurance — cont. 

expenditure     of     iusuranco 

moneys,  iii.  210,  211 
insurable  interest  in,  iii.  211 
sale  of  premises,  effect  of, 

on,  iii.  209,  210 

Firm,  iii.  239 

authority    of    partners    of, 

iii.  240,  241 
name,  iii.  239 

First  fruits,  ii.  23 

First  offenders, 

probation  of,  iv.  417 

Fish, 

property  in,  ii.  505,  522 
what  are  royal,  i.  268  ;    ii. 
522 

Fisheries,  ii.  207,  208,  223 

Fixtures, 

distress  cannot  be  levied  on, 
iii.  416,  417 

Fleta,  ii.  343 

antient  demesne,  ii.  43 

Flogging.     See  Corporal  pimish- 
ment 

Food, 

adulteration  of,  i.  587  ;    iv. 

196,  197 
inspection  of,  i.  587 
unsound,  i.  586 

Food  and  lodging 

of  servants,  iv.  67 

Forcible 

abduction,  iv.  73,  74 
detainer,  iv.  190 
entry,  iv.  190 

Foreclosure, 

action  of,  ii.  108 

Foreign 

coin,  offences  as  to,  iv.  166 
companies,   power   to   hold 

land,  ii.  313 
decorations,  i.  199 
enlistment,  iv.  159 
judgments,  ii.  548 
Jiu-isdiction   Acts,   i.    127  ; 

iv.  317 
marriages,  i.  417,  425,  426 

Foreigners.     See  also  Aliens 
contracts  by,  iii.  32,  33 
trial  of,  iv.  351 
under  safe  conduct,  iv.  207 

I 


Foreshore, 

rights  in  the,  i.  267 
Forest,  ii.  524 

franchise  of,  ii.  220,  221 
laws  of,  ii.  220-222 
Forfeiture,  ii.  62,  97,  152,  278- 
287 
by  alienation  for  unlawful 
purpose,  ii.  278 
attainder,    ii.    264-267, 
313 

abolished,  ii.  267 
breach  of  express  con- 
dition, ii.  89, 102,  287 
breach  of  implied  con- 
dition, ii.  97 
felony,  iv.  6-8,  485 
non-payment  of  rent,  ii. 

103 
wrongful   alienation    of 
tenant,    ii. 
285, 286 
disclaimer  of 
tenant,    ii. 
286 
definition  of,  ii.  278 
estates   tail   subject   to,    ii. 

59,  60 
of  a  bond,  iii.  262,  263 
franchises,  ii.  220 
goods  and  chattels,  ii.  503 
lands,  ii.  313,  314 
recognizances,  iv.  418,480 
on  conviction,  iv.  485,  486 
outlawry,  iv.  317,  486 
suicide,  abolished,  iv.  45 
treason,  ii.  59,  60 ;  iv.  485 
relief  against,  ii.  89, 102-104 
title  by,  ii.  278-287 
to  Crown,  ii.  265-267 
Forged 

indorsement,  iii.   142-144 
signature  to  cheque,  iii.  156, 
157 
Forgery 

accessory  to,  iv.  125 
Act  (1913),  iv.  123-126 
definition  of,  iv.  123 
'  false  docmnent,'  definition 

of,  iv.  123 
implements  of,  iv.  126 
kindred    offences,    iv.    125, 

126 
of  bank  notes,  iv.  124 
charter  parties,  iv.  124 
deeds,  iv.  124 
ofificial  documents,  iv.  125 
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Forgery — cont. 

of  passports,  iv.  127 

policies  of  insurance,  iv. 

124 
powers    of   attornej',  iv. 

124 
ships'  papers,  iv.  127 
trade  marks,  iv.  126 
wills,  iv.  124 
punishment  of,  iv.  124,  125, 

126 
with  intent  to  defraud,  iv. 
124 
deceive,  iv. 
124,  125 

Forms  of  actions,  iii.  438-439 

Fountain 

of  honour,  i.  199 
justice,  i.  196 

Fox's  Act,  iv.  193 

Franchise,  iv.  520 

borough,  i.  156,  157 
by  occupation,  i.  155  et  seq. 
in  counties,  i.  156 
residential,  i.  155,  156 
women  and,  i.  157,  158 

Franchises,  i.  209  ;   ii.  217-224 
Cro%vm  grant  of,  ii.  200,  217 
definition  of,  ii.  200 
extinction  of,  ii.  427 
forest,  ii.  198 
forfeiture  of,  ii.  220 
free  warren,  ii.  198 
various  kinds  of,  ii.  218 

Frank  pledge, 

view  of,  iv.  248 

Frankalmoign,  ii.  16,  17,  24,  49 
services  in,  ii.  24 

Fraud, 

in  a  contract,  i.  68  ;    iii.  59 
et  seq. 
connection  with  land,  iv. 
133 
intention  in,  iii.  392,  393 
proof  of,  in  action  of  deceit, 

iii.  389-392 
time,  when  a  bar  in  case  of, 
iii.  447,  453 
Frauds,  Statute  of,  ii.  293,  604, 
613,   620  ;    iii.   239,  251  ; 
iv.  505 
administration     of     estates 

and,  ii.  255 
concealment  of  documents, 
iv.  129 


Fraudulent 

contracts      or      agreements 

under  s.  4,  iii.  26-29 
conversion,  iv.  106-108 
conveyance,  by   bankrupt, 

iii.  633-635,  649 
destruction   of   documents, 

iv.  129 
misrepresentation,  iii.  59  et 

seq. 
preference,  iii.  649 
removal,  iii.  420 
suppression   of   documents, 
ii.  301 
Free    churches.     See    also    Dis- 
senters ;  Nonconformist 
doctrine  of,  i.  360  et  seq. 
national  coimcil  of,  i.  361 
Freedom 

from  arrest,  i.  146 
of  speech,  i.  146 
Free  fishery,  ii.  223,  224 
Freehold,  ii.  47 

contingent  remainder,  ii.  129 
conveyance  of,  ii.  345 
creation  of,  in  futuro,  ii.  84, 

122 
fee     simple     distinguished 

from  copyhold,  ii.  62 
in  futuro,  ii.  122,  373 
livery  of,  ii.  122 
registration  of,  ii.  471,  472, 

498 
remainder,  ii.  123 
Freeholders,  ii.  33 
Free  socage,  ii.  24,  25-27 
character  of,  ii.  26 
compared   with  knight-ser- 
vice, ii.  26-29 
incidents  of,  ii.  26  et  seq. 
Free  warren,  ii.  222 
Friendly  Societies,    i.    405-408  ; 
iii.  226 
Acts  regarding,  i.  405 
disputes,  i.  408 
funds  of,  i.  407,  408 
objects  of.  i.  405 
privileges  of,  i.  407 
registration  of,  i.  406,  407 

as  trade  union,  i.  411,  412 
slate  clubs,  i.  406 
trustees  of,  i.  406,  407 

Fugitive  offenders, 

arrest  of,  iv.  317,  318 

Full  age,  i.  458 
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Funded  debt,  i.  264 
Furiosus  furore  solum  punitur, 
iv.  21 

Further  consideration,   iii.   578, 
579 

Fusion  of  law  and  equity,  i.  65  ; 
iii.  480-482 


G. 

Gambling.     .See  Gaming 
Game.     See  also  Poaching 
certificate  to  kill,  ii.  523 
damage  by,  ii.  525 
dealers,  ii.  523 
definition  of,  ii.  523 
destroying  by  night,  iv.  203 
groimd,    ii.  523,  524 
killing,  iv.  203,  204 
licences,  ii.  523 
preservation  of,  ii.  522 
qualification,  ii.  522     *i 
right  to,  ii.  506,  522-525 
trespasses,  ii.  523,  524 

Game  Acts, 

general,  ii.  523-525 
ground  game,  ii.  523,  524 

Gaming 

cheating  in,  iv.  117 

contracts,  iii.  51—54 

houses,  iv.  200 

in  shares,  iii.  52 

loans  for,  iii.  52 

payment  by  cheque,  iii.  54 

seciu"ities  for  losses  in,   iii. 

53,  54 
statutes,  iii.  51-54 
transactions,  iii.  51  et  seq. 

Gaol  delivery, 

commission  of,  iv.  232,  233 
courts  of,  iv.  232  et  seq. 

Gaols.     See  Prison 

Garnishee   order,   iii.    226,    541, 
542,  584 

Gavelkind,  ii.  316 

custom  of,  i.  21  ;    ii.  15,  30, 
31,  316,  417 

General 

average,  iii.  205,  206 
indorsement,  iii.  490 
issue,  iv.  333 
lien,  iii.  164-166 
Lighthouse  Fund,  i.  268 

[ 


General — cont. 

quarter  sessions,  i,  316;  iv. 

239-245 
register  office  for  births  and 
deaths,  i.  614 
General  Council  of  the  Bar,   i. 
643,  644 

Gentleman,  definition  of,  i.  201, 
202 

George  II.,  marriage  of  descend- 
ants of,  i.  183 

George  V.,  style  and  title  of,  i. 
181,  182 

Gift, 

alienation  by,  ii.  291 

by  will,  ii.  654 

delivery  by,  ii.  534 

estate  duty  payable  on,  ii. 
666 

implied,  ii.  654 

inter  vivos,  ii.  536,  537 

mortis  causa,  ii.  536,  537 

of  chattels,  ii.  534 

promise  of,  ii.  536  ;  iii.  16,  17 

title  by,  ii.  534 

to  charities,  ii.  282 
Gilds, 

effect  of  Reformation  Stat- 
utes on,  iv.  497 
Girls, 

abduction  of,  iv.  74 
Glanville,  i.  53 
Glebe, 

incumbent  seised  of,  i.  348 
Gloucester,  Statute  of,  ii.  34 
Gold 

coin,    offences    relating    to, 
iv.  164-166 

false  marks  on,  iv.  133 

mines,  i.  270 

Good 

behaviour,  security  for,  iv. 

415  e<  seq. 
consideration,  iii.  18 

Goods    and    chattels.     See    also 
Sale    of    goods;      Stolen 
goods 
defined,  iii.  106 
deposit  of,  iii.  166,  167 
forfeiture  of,  ii.  503 
generally,  ii.  502 
hire  of,  iii.  167-169 
lien  on,  iii.  110,  111 
loan  of,  iii.  167 
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Goods  and  chattels — cont. 
on  condition,  iii.  107 
'  on  sale  or  return,'  iii.  107 
propei'ty  in,  ii.  507  et  seq. 
when  it  vests,  iii.   106, 
107 
recaption  of,  iii.  371,  410 
sale  of,  ii.  535  ;  iii.  105-123 

Goodwill  of  business,  ii.  568,  569 
assets,  regarded  as,  ii.  568 
name,  right  to,  in,  ii.  569 
partnership  and,  ii.  568;  iii. 

247 
protection  of,  ii.  568,  569 

Government, 

executive    functions    of,    i. 

102,  229,  230 
judicial  functions  of,  i.  102 

Grand  juiy, 

bill  thrown  out  by,  iv.  290 
charge  of  judge  to,  iv.  286 
countv   jurisdiction   of,    iv. 

288^,  289 
inquirj'  by,  iv.  283  et  seq. 
offences  cannot  be  tried  by, 

iv.  286 
origin  of,  iv.  285 
procedure  before,  iv.  290 
qualification  of,  iv.  284,  285 
summoning  of,  iv.  284 
suspension  of,  during  World 
War,  iv.  285 

Grand  larceny.     See  Larceny 

Grant, 

alteration  of,  ii.  376,  377 
assent  to,  ii.  193 
common  law,  ii.  327,  346 
conveyance  by,  ii.  346,  347 
copyhold  of,  ii.  412 
definition  of,  ii.  193 
incorporeal    hereditaments, 

ii.  346,  347,  421 
prescription  based  upon,  ii. 

422,  423 
use  of  word,  ii.  327 
waste,  ii.  413 

Grant,  Royal, 

construction  of,  ii.  340 

Grant  to  uses,  ii.  368,  369 

Great  Britain,  islands  of,  i.  114 

Great  seal, 

counterfoitiiig,  iv.  150 

custodian  of,  i.  231 

documents  requiring,  i.  249 
Greenwich  market,  ii.  220 


Grievous  bodily  harm,  iv.  62  et 

seq. 
Gross  negligence,  iii.  161 
Grouse,  ii.  523 
Growing  crops, 

taken  in  distress,  iii.  419 

Guarantee, 

continuing,  iii.  253 
contract  of,  iii.  249  et  seq. 
definition  of,  iii.  249,  250 
discharge  of,  iii.  252,  253 
fidelitv,  iii.  252 
form  of,  iii.  250,  251 
in  respect  of  company's  de- 
bentures, iii.  252 
to  or  for  a  firm,  iii.  253 

Guardian, 

accounts  of,  i.  468 
ad  litem,  i.  458,  465 
by  custom,  i.  465 
election,  i.  463 
High   Court   of  Justice, 

i.  463-465,  467 
nature,  i.  461 
statute,  i.  462 
duties  of,  i.  466—468 
for  nurture,  i.  461 
in  chivalry,  ii.  23 
copyhold,  ii.  40,  41 
socage,  i.  461,  462,  466  ; 
ii.  27,  28 
of  illegitimate  child,  i.  457, 

463 
Poor  Law,  i.  489,  528 
power  to  appoint,  i.  464  ;  ii. 

28 
rights  of,  i.  466-468 
testamentary,  i.  462 
Guardianship  of  infants,  i.  451 
Guernsey,  i.  117 
Guilds.     See  Gilds. 
Gunpowder, 

illegal  making   or   keeping, 

iv.  201 
offences  as  to,  iv.  201 


H. 

Hahp.n.i  Corpus,  writ    of,  i.    109, 
110;  iii.  665-668;  iv.316, 
604 
between  guardian  and  ward^ 
i.  466 
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Habeas  Corpus,  writ  of — cont. 
between  husband  and  wife, 

iii.  066;  iv.  510 
history  of,  iv.  509-511 
to  colonies,  i.  110  ;   iii.  667 

Habeas  Corpus  Acts,  i.   109  ;  iv. 
505 

provisions  of,  i.  110 

suspension  of,  i.  110 
Habendum,  ii.  329 

Habitual  criminals,  iv.  401,  402 
drunkards,  iv.  402 
preventive  detention  of,  iv. 
413 

Hackney  carriages,  i.  551,  552 
definition  of,  i.  551 
fares,  i.  552 
licensing  of,  i.  551 

Hcereditas  nunquam  ascendii,  ii. 

247 
Hague  Rules  (1921),  iii.  184 
Half-blood, 

administration   by,   ii.    601, 

602 
exclusion  of,  ii.  240,  250,  251 
inheritance  tlirough,  ii.  250, 

251 
rule  of  descent  as  to,  ii.  249, 
250 
Handwriting, 

proving,  iv.  373 
Hanging.      See    Execution     for 

murder 
Hanway's  Act,  iv.  528 
Hard  labour,  iv.  410,  472 
Hardwick,  Lord,  iv.  515,  516 
Hares,  ii.  523 

property  in,  ii.  504 
Hastings,  Warren,  impeachment 

of,  i.  150 
Hastings,  battle  of,  i.  17 
Hawks,  property  in,  ii.  505 
Hay-bote,  ii.  66,  84 
Health.     (SeeMinistry  of  Healtli; 
National    insurance ;     Public 
Health  Acts 
Hearsay  evidence, 

admission  of,  iv.  374—380 
exclusion  of,  iv.  376 

Heir, 

admittance  of,  ii.  410,  411 
apparent,  i.  182  ;   ii.  235 

S.C.— VOL.  IV.  [ 


Heir — cont. 

common  law,  ii.  54 

definition  of,  ii.  54,  58,  132, 
233 

liabilities  for  debts,  ii.  254, 
255 

persons  under  disability  as, 
ii.  261-264 

presumptive,  ii.  235 

right  of,  acquired  by  pur- 
chase, ii.  242,  253 

succession  by,  ii.  13 

use  of  word  in  deeds,  ii.  49, 
50,  51,  58,  371 

Heirlooms,  ii.  6 

sale  of,  by  tenant  for  life, 
ii.  438 

Hereditament, 

corporeal,  ii.  7,  56,  191,  193 
incorporeal,  ii.   7,   56,   191- 

230     ■ 
meaning  of,  ii.  6,  191,  192 

Heresy,  iv.  168,  169 

punishment  for,  iv.  169 

Heriots,  ii.  40 

seizure  of,  ii.  40  ;  iii.  411 

High 

Commission, court  of,  iv.  504 
constable,  i.  318 
Court  of  Admiralty,  iii.  472  ; 
iv.  236 
Chancery,  iii.  468- 

472 
Justice,    iii.    474— 

478 
Parliament,  iv.  219 
et  seq. 
treason,  iv.  143  et  seq. 

Higher    scale,    costs    in    county 
court.     See  Costs 

Highways,  i.  539  et  seq.     See  also 
Bridges 
authorities,  i.  544-547 
creation  of,  i.  540,  541 
cul  de  sac,  i.  540 
definition  of,  i.  539 
diversion  of,  i.  548,  549 
injury  to,  i.  547 
locomotives  on,  i.  547-549 
main  roads,  i.  544,  545 
making  up,  i.  590,  591 
Ministry  of  Transport    and, 

i.  545 
misfeasance  on,  i.  546 
nuisance  on,  iv.  198 
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Highways — cotit. 

obstruction   of,   i.    547  ;   iv. 

199 
public  footpaths,  i.  548 
repair  of,  i.  541—547 
Road  Board,  powers  of,  i. 

545 
Road   Fund,   payments   to, 

i.  296 
street,  definition  of,  i.  548 
surface  of,  i.  547 
trespass  on,  i.  540 ;  iii.  349. 

350 
turnpike  roads,  i.  544 
unnecessary,  i.  548 
urban    councils    powers,    i. 

590,  591 
user  of,  i.  546  ;  iii.  376 
vesting  of,  i.  546,  547 
Hinde  Palmer's  Act,  ii.  256,  549, 

637 
Hire-purchase    agreements,     iii. 

168-169 
Hiring 

of  animals,  iii.  168 
goods,  iii.  167-169 
Hobbes,  Thomas, 

definition  of  law  by,  i.  9 
Holder  of  bill,  iii.  135,  136 
Holding  over 

by  tenant,  iii.  353,  354 
Holmes,  Oliver  Wendell, 

trespass  defined  by,  iii.   345 
Holt,  Lord,  iv.  508 
Holy  Orders, 

admission  to,  i.  326 
Homage,  ii.  409,  410,  416 

presentment  by,  ii.  409 
Home  Secretary,  i.  235-237 
his  jurisdiction  as  to — 
aliens,  i.  236 
ecclesiastical  benefices, 

i.  236 
Metropolitan  police,  i. 

236 
prisons,  i.  236 
Reformatory    and    In- 
dustrial   iSchools,     i. 
236 
Homici(l(% 

definition  of,  iv.  37 
excusable,  iv.  42-44 
felonious,  iv.  44  et  acq. 
in  arresting  folons,  iv.  40 
justifiable,  iv.  38-42 


Homicide — cont. 

per  infortunium,  iv.  42,  43 
se  defendendo,  iv.  43,  47 
to  prevent  crime,  iv.  40 
Honour, 

acceptance  for,  iii.  140-142 
fountain  of,  i.  199 
payment  for,  iii.  142 
Hops, 

as  emblements,  ii.  68  ■ 
Horses, 

sale  of,  iii.  113 
Hospitals,  i.  590 

isolation,  i.  590 
Hotchpot,  ii.  606 
House.     See  also  Mansion-house 
betting,  iv.  200 
dwelling,  i.  586 
scope  of  word,  ii.  328 
Housebote, 

distinguished  from  common 

of  estovers,  ii.  208 
tenant  for  life's  right  to,  ii. 

65 
tenant  for  years'  right  to,  ii. 
84 
Housebreaking, 

by  day,  iv.  114 

night,  iv.  108-114 
implements,  iv.  114 
House  of  Commons, 
committees,  i.  169 
leader  of  the  House,  i.  228 
members  of,  i.  134 

election  of,  i.  152-166 
exclusion  of,  i.  163 
paj'inent  of,  i.  150 
service  of,  i.  165,  166 
party  system,  i.  221,  222 
privileges  of,  i.  145-152 
23rocedure  on  bills  in,  168- 

170 
speaker  of,  i.  166 
women   as   members   of,    i. 
140 
House  of  Lords, 

appeal    to,  from    Court    of 
Criminal  Appeal,  iv.  454 
appi^llato     jurisdiction      of, 
iii.  482-484  ;  iv.  219,  225 
exclusion  from,  i.  200 
loader  of  (lie  House,  i.  228 
lords  spiritual,  i.   133 
lords  temporal,  i.   133 
money  bills  in,  i.   129 
practice  of,  iii.  483 
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House  of  Lords — cont. 

privileges  of,  i.  145-148 
procedui-e  on  bills  in,  i.  170 
speaker  of,  i.  166,  221 
Housing    and    Town    Planning 
Act,  ii.  88 
landlord's   liability    for    re- 
pairs under,  iii.  375 
Housing  of  the  Working  Classes 

Acts,  i.  592,  593 
Hue  and  cry,  iv.  269,  270 
Hundred  Rolls,  ii.  34 
Husband, 

administrator,  as,  ii.  599,  600 
assenting  to   wife's  will,   i. 

431 
bequest  from,  to  wife,  i.  427 
coercion  by,  iv.  29,  30 
consent  of,   to   conveyance 

by  wife,  ii.  392 
conveyance  by,  to  wife,  i. 

427 
death  of  intestate  without 

issue,  ii.  604 
desertion    by,   i.    435 ;    iii. 

606,  614 
evidence  between,  and  wife, 

i.  427,  428  ;  iv.  362-364 
larceny  by,  iv.  99,  100 
liability  of,  iii.  93,  94 

for  wife's  contracts,  i. 

439,  440 
for  wife's  torts,  i.  440  ; 
iii.  323 
of  Queen  Regent,  i.  427 
relation  of,  and  wife,  i.  426 

et  seq. 
rights  of,  over — 

wife's  person,  i.  429 

property,  i.    429 
et  seq. 
in  equity,  i. 
432-434 
unity  of,  and  wife,  i.  426 
when  liable  for  debts  of  his 
wife  contracted — 

before  marriage,  i.  440  ; 

ii.  599  ;   iii.  94 
during  marriage,  i.  440, 
441 


I. 

Id  cerium  est, 

quod  certum  reddi  potest,  ii. 
83,  293 
Idiot.     See  Lunatic 
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Ignorantia  juris  excusat  nemi- 
nem  ;  ignorantia  Jacti  excusat, 
iii.  265 

Illegal 

combination,  iv.  158 
condition,  ii.  101 
consideration,  iii.  21,  44 
contract,  iii.  21,  45-47 
distress,  iii.  424-426 
operation,  iv.  71,  72 

Illegitimate   children.     See  also 
Bastards 
generally,  i.  453-457 
guardianship  of,  i.  457,  463 
marriages  of,  i.  456 
settlement  of,  i.  456 
Illicit  commission,  iii.  102 
Imbecile.     See  Liuiatic 
Imitation  coins.     See  Coin   and 

Coinage 
Immemorial  usage,  ii.  423,  424 
Immigration 

officials,  i.  562 
restriction  of,  i.  562 
Immoral 

consideration,  iii.  21 
contracts,  iii.  47,  48 
Impeachment, 

articles  of,  iv.  220 

in  Parliament,  i.  149,  150  ; 

iv.  219,  220 
of  peers,  iv.  219  et  seq. 

waste,  ii.  66 
pardon  cannot  be  pleaded 

to,  iv.  220 
proceeding  by,  i.  149,  150 
Impediments  to  marriage.     See 

Marriage 
Implied 

condition,  ii.  96;  iii.  117 
contract,  iii.  7 
covenant,  ii.  332,  333 

in    case    of    registered 
land,  ii.  482 
estates,  ii.  654 
malice,  iv.  56 
promise,  iii.  8 
use,  ii.  153,  154,  370 
warranty    and    conditions, 
iii.  116-118 
Impossible  condition,  ii.  101 
Impotentiam  propter, 

property  arising,  ii.  506 
Impounding, 

distress,  iii.  422,  423 
50  ] 
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Imprisonment.     See    also   False 
imprisonment 
divisions   of,    iv.    410,    471, 

472 
infants,  iv.  410 
period  of,  iv.  410 
punishment     by,     iv.     410, 
471-473 
Impropriators,  i.  332 

Improvements,  ii.  448  et  seq. 
certificate  as  to,  ii.  449 
costs  of,  ii.  448,  449 
covirt's     jurisdiction      con- 
cerning, ii.  449 
insurance  of,  ii.  450 
maintenance  of,  ii.  450 
scheme  of,  ii.  449 
trustees  consent  to,  ii.  449 
waste  committed  for,  ii.  450 

In  blank, 

indorsement,  iii.  135 

In  camerd,  sittings,  iii.  463,  464 
Incendiarism,  iv.  138,  139.     See 
also  Arson 

Incest,   i.    457  ;    iv.  78,  80-82  ; 
343 
definition  of,  iv.  80,  81 
evidence  of,  iv.  81 
prosecutions  held   tn   cam- 
erd, iv.  82,  343 
punishment  of,  iv.  81 

Incitement  to  commit 

crime,  iv.  215,  216 

murder,  iv.  62,  216 

mutiny,  iv.   160,  216 

perjury,  iv.  216 
Inclosure.     See  also  Commons 

acts,  ii.  210-212 

approving,  ii.  37,  209 

Commissioners,  ii.  211 
awards  of,  ii.  211 

common,  of,  ii.  210 

park,  ii.  222 

progress  of,  ii.  212 

right  of,  ii.  209 

sixtocuth-ccntury        move- 
ment, ii.  38 

Income, 

accumulation  of,  ii.  381 
definition  of,  ii.  445 

Income  tax.     See  also  Property 
tax 
administration   of,    i.    279- 
281 

I 


Income  tax — cont. 

agricultural  land,  on,  i.  286, 

287 
appeals,  i.  283 
assessment  of,  i.  281,  282 
vmder    Schedule    D,   i. 
288,  289 
Assessors,  i.  280 
Conmaissioners,  i.  279  et  seq. 
exemptions  from,  i.  291-293 
foreign  and  colonial  seciu^i- 

ties,  i.  289 
liability  to,  i.  283-291 
occupation  tax,  i.  286,  287 
returns   for   assessment   of, 

i.  281,  282 
revenue  from,  i.  278 
salaries,  etc.,  subject  to,  i. 

289,  290 
securities  subject  to,  i.  287 
Special   Commissioners,     i. 

280,  281 
super-tax,  i.  293 
Incorporeal  chattels,  ii.  545 
Incorporeal     hereditaments,     ii. 

191-230 
appendant,  ii.  201 
appurtenant,  ii.  202 
classification  of,  ii.  198 
conveyance  of,  ii.  419,  420 
created  by  conveyance,  ii. 

369 
created  by  grant,  ii.  193  et 

seq.,  197 
creation  when  held  in  gross, 

ii.  206 
customary  claims  to,  ii.  421 
definition  of,  ii.  191 
devise  of,  ii.  420 
distinguished      from       cor- 
poreal, ii.  7,  193 
in  gross,  ii.  202 
interests  in,  ii.  192 

extinction  of,  ii.  426,  427 
nature  of,  ii.  191-203,  419, 

420 
negative,  ii.  191,  201 
positive,  ii.  191,  201 
prescriptive  claim  to,  ii.  421 
public   rights   distinguished 

from,  ii.  194 
reservation  of,  ii.  420 
title  to,  ii.  419-427 
Incorrigible  rogues,  iv.  241 
Increase  of  Rent  Acts,  iii.  354 
renowal  of  tenancies  under, 

ii.  90 
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Increment  value  duty, 

abolition  of,  i.  278  ;    ii.  G62 
Incumbrances.        See      Encum- 
brances 
Indecent 

assault,  iv.  78 
books,  etc.,  iv.  198 
exposure  of  the  person,  iv. 

198 
pictures,  iv.  198,  217 
Indemnity 

Act,  1920,  i.  110,  462 
by  insurance,  iii.  191,  192 
in  case  of  registered  land,  ii. 

496 
pardon  by,  iv.  462 
to  trustee,  ii.  189 
Indenture,  ii.  322,  395 
'  Independent  contractor  ' 

distinguished  from  servant, 

iii.  313 
employer's  liability  for,  iii. 
314-31G 

India, 

acquisition  of,  i.  123 

army  of,  i.  126,  258 

civil  ^rvice  of,  i.  125 

Coruicil  of,  i.  124 

Courts  of,  i.  125 

East  India  Company  in,  i. 

123 
Empress  of,  i.  123 
financial  affairs  of,  i.  124 
Government  of  India  Acts, 

i.  123,  124 
Governor-General  of,  i.  124 
imperial  control  of,  i.  124 
legal  system  of,  i.  125 
legislative    assembly    of,    i. 

124 
native  states  of,  i.  126 
population  of,  i.  123 
Secretary  for,  i.  124,  238 
sovereignty  over,  i.  124 
Viceroy  of,  i.  124-125 
Indictment, 

alternative   charges   in,   iv. 

297,  298 
amendment  of,  iv.  298,  303, 

304 
bad  for  duplicity,  iv.  299 

generality,  iv.  299 
commencement  of,  iv.  295 
confession  of,  iv.  324 
contents  of,  iv.  295 
counts  of,  iv.  296,  300 


Indictment — cont. 

date  of  offence  necessary  in, 

iv.  297 
defects  in,  iv.  448 
definition  of,  iv.  284 
demurrer  to,  iv.  327,  328 
for  felony,  iv.  300,  301 

misdemeanor,    iv.     300, 

301 

form  of,  iv.  295  et  seq.,  305 

prior  to  Act  of  1915,  iv. 

291-294,  304 

joinder    of    charges    in,    iv. 

301,  302 

joinder  of  defendants  in,  iv. 

302,  303 
names  in,  iv.  299 
pardon  in  bar  of,  iv.  332 
pleading  to,  iv.  326  et  seq. 
previous  convictions  noted 

in,  iv.  306,  401 
prior  to  Act  of  1915,  iv.  291- 

294 
process  on,  iv.  315-320 
property    described    in,    iv. 

298 
prosecution  by,  iv.  284 
quashing,  iv.  326 
removal  of,  iv.  318 
rules  relating  to,  iv.  295  et 

seq. 
substituted  verdict  on,  iv. 

392  et  seq. 
venue  stated  in,  iv.  287,  297 
Indorsement 

for  an  accotmt,  iii.  493 
general,  iii.  490 
in  blank,  iii.  135 
of  a  bill  of  exchange,  iii.  1 27, 
135 
forged,  iii.  142-144 
on  writ  of  summons,  iii.  490 

et  seq. 
special,  iii.  135,  491-493 

Industrial    diseases,    compensa- 
tion for,  iii.  307 

Industrial  disputes,  iii.  224 
arbitration  in,  iii.  224 
legislation  affecting,  iv.  532 

Industrial  schools,  i.  525, 526 ;  iv. 
420,  421,  480-483 

Industrial  societies,  i.  409 

Inebriates.     See  Drunkards 

Infancy, 


how  computed,  i.  458 
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Infant.        See      also      Youthful 

offenders 
action  by,  i.  458  ;    iii.  489, 

490 
adoption  of,  i.  466 
as  executor,  ii.  628 

witness,  i.  460 
cannot  be  bankrupt,  iii.  629, 
630  ;  iv.  21 
member  of  parlia- 
ment, i.  134,135, 
459 
contracts   by,   ii.    316  ;    iii. 
33-37,  215 
ratification  of,  iii.  36 
conveyance  hy,  ii.  315,  316 
crimes  by,  i.  460  ;   iv.  18-21 
custody  of,  i.  450-452  ;    iii. 

619 
disabilities  of,  i.  459 
feoffment  by,  i.  460 
guardianship  of,    i.    450   et 

seq. 
incapacity    of,    to    commit 

crime,  iv.  18-21 
liabilities  of,  iii.  34,  132 
marriage  of,  i.  418 

settlement  on,  ii.  660  ; 
iii.  35 
may  be  agent,  i.  459  ;  iii.  92 
nationality,  i.  214 
necessaries  for,  iii.  34,  35 
oath  of  allegiance,  by,  i.  460 
penal   servitude   cannot   be 

imposed  on,  iv.  409 
presentation  to  benefice  by, 

i.  459 
privileges  of,  i.  458,  459 
purchase  by,  ii.  315,  316 
rape  by,  iv.  20 
settlement  by,  i.  460 
suing  by,  i.  458 
torts  of,  i.  460  ;  iii.  37,  287- 

290 
trustee     acts     for,      under 

Settled  Lands  Act,  ii.  436 
trustee's  duties  in   relation 

to,  ii.  179 
will  of,  ii.  617 

Infectious  diseases. 

Acts  relating  to,  i.  588-590 
exposure  of,  i.  690 
isolation  hospitals  for,  i.  590 
notification  of,  i.  588 
prevention  of  spread  of,   i. 
589,  590 

Inferior  courts.     See  Court 


Information,  iv.  307-313 

antiquity  of  prosecution  by, 
iv.  310,  311 

before  a  magistrate,  iv.  311 

by  attorney-general,  iv.  307 

civil,  iii.  709,  710 

criminal,  iv.  307-313 

English,  iii.  710 

filed   by   Master   of   Crown 
Office,  iv.  307,  308 

form  of,  iv.  309 

grant  of  rule  on,  iv.  308 

in  personam,  iii.  709 

in  rem,  iii.  709 

in  the  nature  of  a  quo  war- 
ranto, iii.  671  ;  iv.  312 

Latin,  iii.  710 

of  debt,  iii.  709 
intrusion,  iii.  709 
hbel,  iv.  308 

process   upon   criminal,    iv. 
309 

qui  tarn,  iv.  312 

Infringement, 

of  copyright,  ii.  576  et  seq. 
patent,  ii.  558,  561 
rights,  iii.  558 
rights  of  ambassadors,  iv. 
207 

In  futuro, 

freehold,  ii.  122 

Inhabited  House  Duty,  i.  277 
revenue  from,  i.  277 

Inheritance,     See  also  Descent 
absolute,  ii.  48 
aliens  and,  ii.  263,  264 
beneficial  interest  in,  ii.  236 
canons  of,  ii.  235  et  seq. 
collateral,  ii.  234,  249 
confined  to  real  property,  ii. 

233 
covenants  running  with,  ii. 

394-405 
definition  of,  ii.  233 
doctrine  of,  ii.  234 
escheat,  of,  ii.  252 
estates    of,    ii.     13,    46-63, 

233 
feudal,  ii.  13,  238,  239 
liHJf-blood   athnittcd    to,   ii. 

250,  251 
manorial  rules  of,  ii.  238 
maternal,  ii.  253 
paternal,  ii.  253 
title  by,  ii.  233-259 
vesting  of,  ii.  235 


(CJ 


INDEX. 


Inhibitions, 

entry  of,  in  Land  Register, 
ii.  489 

Injunction 

against  nuisance,  i.  587 
Chancery    jurisdiction     re- 
lating to,  i.  59,  62 
interim,  iii.  554 
interlocutory,  iii.  554 
mandatory,  iii.  670 
on  contract,  iii.  89-90 
to  protect  copyright,  ii.  578, 
579 
patent,  ii.  558 

Injuries, 

criminal,  action  for,  iv.  4 

malicious,  iv.  140 

to  servant,  iii.  298  et  seq. 

Inland  Revenue, 

Commissioners,  i.  224 

appeal  against,  ii.   676 
certificate  of,  ii.  676 

Innkeepers,  iii.  172-175 

Acts    relating    to,   iii.    173, 

174 
definition  of,  iii.  172 
liability  of,  iii.  172,  175 
lien  by,  iii.  174 
obligation    to    receive    tra- 
veller, iii.  173  ;    iv.  197 
offences  by,  iv.  197 
safety  of  guests  of,  implied, 
iii.  174 
Innocent  misrepresentation,   iii. 
59  et  seq. 
effects  of,  iii.  60,  61 
Inns  of  Chancery,  i.  31 
Inns  of  Court,  i.  31,  642.     See 
also  Barristers 
government  of,  i.  643 
regulations     for     admission 
to,  i.  643 
Innuendo 

in  libel  action,  iii.  333,  334 
In  pari  delicto,  potior   est   con- 
ditio possidentis,  iii.  194,  268 
In  personam, 

actions,  iii.   620 
informations,  iii.  709 
In  pios  usus,  ii.  603 
Inquest  (or  inquisition) 

of  coroner,  i.  307—310 
on  criminal,  iv.  59 
Inquisition  of  escheat,  iii.  707 

[ 


In  rem, 

actions,  iii.  620  et  seq. 
definition  of,  iii.  621 
informations,  iii.  709 

Insane.     See  Lunatic 

Insanity.     See  Lunacy 

Insolvent  estates, 

administration    of,    ii.    641, 
642 
Instalments,  payment  by, 
of  estate  duty,  ii.  674 
Instrument,  definition  of,  ii.  433 
"  Insurable    interest,"    iii.    190, 

192,  207,  211 
Insurance,  iii.  189-212.     See  also 
Fire   insurance  ;    Life  in- 
surance ;     Marine    insur- 
ance ;  National  insurance 
accident,  iii.  190 
brokers,  iii.  196,  197 
lien  by,  iii.  165 
by  mortgagee,  ii.  Ill 
causa  proxima  in,  iii.  193 
companies,  iii.  211 
disclosuie  in,  iii.  190,  191 
indemnity  by,  iii.  191,  192 
policy  of,  iii.  189 
premium,  return  of,  iii.  193, 

194 
subrogation  in,  iii.  192,  193 
unemployment,  iii.  234  ;  iv. 
531 
Intentional     bodily     harm,     iii. 

331,  332 
Interesse  termini,    ii.    124,    348, 

352 
Interest, 

damages  by  way  of,  iii.  87,  88 
in  life  assured,  iii.  190 
on  costs,  i.  637 

estate  duty,  ii.  674 
loan,  iii.  256,  257 
suit,  ii.  632  ;   iii.  599 
unity  of,  in  joint  tenancy, 
ii.  139 
'  Interest  or  no  interest ' 

in  insurances,  iii.  196 
Interest    reipubliccB    ut    sit  finis 
litium,  iii.  266 

Interests 

in  expectancy,  ii.  670 
reversionary,  ii.  393 

Interim 

orders,  iii.  554 
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Interlocutory, 

appeals,  iii.  525,  526 

applications,  iii.  553 

injunction,  iii.  554 

motions,  iii.  554 

orders,  iii.  554 

proceedings,  iii.    476,    477, 
553-556 
costs  of,  iii.  555 
Interment.     See  Burial. 

International 

affairs.    Royal    prerogative 

and,  i.  191  et  seq. 
collision  regulations,  i.  563 
copyright,  ii.  581 
offences,  iv.  206  et  seq. 

International  law, 

definition  of,  i.  12 

Interpleader 

in  county  com-t,  iii.  680 
summons,  iii.  540 

Crown    exempt    from, 
iii.  703 

Interpretation 

of  deeds,  ii.  337-340 
wills,  ii.  652  et  seq. 

Interrogatories,     iii.      522-524. 
See  also  Discovery 
object  of,  iii.  523 
objections,  to,  iii.  523 

Intervention 

by  King's  Proctor,  i.   235  ; 
iii.  612,  615 

Intestacy 

domicile  and,  ii.  607 
portions  affected  by,  ii.  606 
title  by,  ii.  697-607 

Intestates'  Estates  Act  (1890), 
ii.  604 

Intimidation 

larceny  by,  iv.  89,  90 

Intoxicating,  liquors.     See    also 
Licence  ;  Public  houses 
actions  for  supply  of,  i.  575 
definition  of,  i.  571 
sale  of,  i.  570-579 

hours  of,  i.  577,  678 
uj  clubs,  i.  579 
without  licence,  i.  676 
supply    of,   u[)oii    credit,  i. 
67.5,  676 
with    meals,    i. 
677,  678 
Intoxication.     See  Drunkards 


Investigation  of  title,  ii.  303,  304 
cost  of,  ii.  305,  306 
questions  arising  on,  ii.  296- 
306 

Investments, 

by  trustees,  ii.  174,  175 
tenants  for  life, control  over, 

ii.  446,  447 
trustee,  ii.  446-448 
varieties,  ii.  446,  447 

Invitees,  iii.  378 

I.O.U.,  iii.  148 

Ireland, 

population  of,  i.  116 
luiion  of,  with  England,  i. 
116 

Irregular 

distress,  iii.  426,  427 
marriages,  i.  420 

Islands, 

property  in,  ii.  271 

Isle  of  Anglesey,  i.  114 

Isle  of  Man,  i.  116 

legal  system  of,  i.  116 
parliament  of,  i.  116 
population  of,  i.  116 
sovereignty  over,  i.  116 
statutes  relating  to,  i.  116 

Isle  of  Wight,  i.  114 

Issue, 

devise  to,  ii.  656,  657 
dying  without,  ii.  655 
failure  of,  ii.  655 

J. 

Jactitation  of  marriage,  iii.  607 
Jersey, 

island  of,  i.  117 
Jettisons,  iii.  200 
Jew 

cannot,  as  oHicial,  present 

to  a  benefice,  i.  362 
marriage  of,  i.  423 
oath  by,  i.  362 
registration  of  synagogues, 
i.  362 
Joinder  of  defendants,  iii.  494- 
496 
plamtiffs,  iii.  494-490 

Joining  causes  of  action,  iii.  494- 
I        496 

Joint -stock  banks.  See  Bank 
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Joint  tenancy, 

dissolution  of,  ii.  142,  143 
in  chattels,  ii.  512,  513 
nature  of,  ii.  138-144 
registration,  ii.  490 
unity  of  interests  in,  ii.  139 
possession  in,  ii.  140 
title  in,  ii.  138 

Jointure,  i.  441 

distinguished     from     joint 

tenancy,  ii.  138 
nature  of,  ii.  76,  77 


Judges 

appointment  of,  i.  103,  190 

as  Commissioners  of  Assize, 
iii.  474 

at  chambers,  appeal  from, 
iii.  525 

attempted    bribery    of,    iv. 
182 

bishops  as,  iv.  224,  225 

immunity  for  judicial  acts 
of,  iii.  705 

misdirection  by,  iv.  449-451 

not  eligible  to  sit  in  Parlia- 
ment, i.  130 

of  coimty  cotu-ts,  iii.  676 
Court  of  Appeal,  iii.  478 
the  High  Court,  iii.  475, 
476 

oppression  by,  iv.  182 

originally  clerics,  i.  20 

removal  of,  iii.  705 

salaries  of,  i.  296 

trial   before,    iii.    518,    557, 
558,  604 

Judgment.     See  also  Sentence 
arrest  of,  iv.  398  et  seq. 
bespeaking,  iii.  560 
by  default,  iii.  499,  500 
judge  after  verdict,  iii. 
530 
declaratory,  iii.  508 
delivery  of,  iii.  529 
engrossment  of,  iii.  560 
execution  of,  iii.  539  et  seq., 

550  ;  iv.  463-487 
final,  iii.  499 
foreign,  ii.  548 
in    Chancery    Division,    iii. 
558-561 
County  Court,  iii.  684 
criminal  prosecutions,  iv. 

404  et  seq. 
default  of  pleadings,  iii. 

558 
probate  action,  iii.  604 

[  65 


Judgment — cont. 

minvites  of,  iii.  560 
motion  for,  iii.  560 

in  arrest  of,  iv.  398 
of  death,  iv.  164,  407 

due    execution   of,  iv. 

463-467 
justification  for,  iv.  13 
postponement  of,  iv.  403 
proceeding  on  wording,  iii. 

560,  561 
pronouncing,  iv.  404 
record  of,  iii.  560,  561 
registration  of,  ii.  460 
signing,  iii.  559 

Judgment  debt,  ii.  548 

Judicature  Acts  (England), 

effect  of,  i.  64  ;    iii.  465  et 
seq. 
on  County  Court  juris- 
diction, iii.  680 
merger,  ii.  135 
system  under,  i.  51,  64 

Judicature,   Supreme  Court  of, 
iii.  474  et  seq. 

Judicial    Committee    of    Privy 

Council, 
appeal  to,  i.  344  ;    iii.  485, 

486,  696 
assessors  in,  iii.  485 
authority  of  resolutions  of, 

iii.  486 
constitution  of,  i.   246-249  ; 

iii.  485 
differences    of    opinion    of 

members  of,  iii.  485,  486 
Lord    Chancellor    president 

of,  i.  231 
procedure  before,  iii.  485 

Judicial  precedent,  doctrine  of, 
i.  24 

Judicial  proceedings, 

definition  of,  iv.  175 
report  of,  iii.  339 

Judicial  separation,  i.  435  ;    iii. 

607 
custody    of   children    after, 

i.  452 
decree  of,  effect  of,  iii.  607 
effect  of,  on  dower,  ii.  73 
grovmds  for,  iii.  607 
permanent  alimony  in,   iii. 

618 

Judicial  Trustee  Act  (1896),  ii. 
171 


INDEX. 


Judiciarj'', 

f mictions  of,  i.  102 
King,  the,  legal  head  of,  i. 
102 

Jurisdiction, 

covirts  of  criminal,  iv.  219  et 

seq. 
of  Admiralty,  iii.    472  ;  iv. 

236-239 
Central   Criminal   Court, 

iv.  234-236 
Chancery,  iii.  468-472 
Common  Pleas,  iii.  466 
covmty  courts,  iii.  676  et 

seq. 
Court  of  Appeal,  iii.  478- 

480 
Exchequer,  iii.  467 
High  Com-t,  iii.  441,  442 
inferior  coxirts,  iii.  675  et 

seq. 
King's    Bench,    iii.    465, 

466 
quarter  sessions,  iv.  240- 

241 
Universities    of     Oxford 

and     Cambridge,     iii. 

693-695 
plea  to  the,  iv.  327 
service  of  writ  out  of,   iii. 
496-498 

Jurors, 

challenge  of,  iii.   528,  529  ; 

iv.  9,  346 
corrupt  influence  of,  iv.  1 79 
grand,  iv.  283  et  seq. 
oath  of,  iv.  9,  345,  346 
qualification  of,  iv.  344 
swearing  of,    iii.    528  ;    iv. 

344 
women  as,  iv.  344 

Jury.     See  also  Grand  Jury 
at  bar,  iv.  345 

nisi  prius,  iv.  345 
calling  of,  iii.  528 
clergy  exempt  from  service 

on,  i.  327 
common,  iii.  518 
coroner's,  i.  307-310 
detention  of,  iv.  366 
discharge    of,    iii.    530  ;  iv. 

366,  391 
exempt  ions  from  serving  on, 

i.  148,  625  ;  iv.  345 
foreman  of,  iv.  391 
grand,  iv.  283  et  seq.,  336 


Jury— CO  n^ 

in    Chancery   Division,    iii. 
558 

county  court,  iii.  683 

criminal  cases,  iv.  341  et 
seq. 

divorce,  iii.  614 
independence  of,  iv.  514 
misdirection  of,  iv.  449,  450, 

451 
nimaber  of,  iv.  285 
panel,  iii.  528 
petty,  iv.  341,  344 
right  to  have  a,  iii.  518 
special,  iii.  518  ;  iv.  344 
swearing   the.    iii.    528  ;  iv. 

344 
verdict  of,  iii.  530  ;  iv.  391- 

397 
women  on,  iv.  344 

Jury,  trial  by, 

actions  tried  by,  iii.  517 
advantages  of,  iv.  342 
at  bar,  iv.  345 

nisi  prius,  iv.  345 
in  county  court,  iii.  683 
court  of  summary  juris- 
diction, iv.  254 
criminal  cases,  iv.  341  et 

seq. 
Divorce  Division,  iii.  614 
Probate  Division,  iii.  604 
origin  of,  i.  19  ;  iv.  342 
right  to,  iii.  518 

Jus 


accrescendi,    ii.    512.       See 
also  Survivorship 
inter     mercatores     non 
habet,  ii.  513 

in  alieno  solo,  ii.  197,  198 

tertii,  ii.  519 

Justice, 

High  Court  of,  iii.  441,  442 
King  the  fountain  of,  i.  196 
offences   affecting   adminis- 
tration of,  iv.  171,  213  e< 
seq. 

Justices.     See  also  J  udgos  ;  Ses- 
sions 
appeals  from,  iv.  261-263 
arrest  by,  i.  314  ;  iv.  268 
assault  cases  before,  iv.  267 
bail  by,  iv.  279-281 
bankrupt,  i.  313 
borough,  i.  311,  312 
clergy  us,  i.  31. 'J 
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Justices— con<. 

clerk  of,  i.  318 
county,  i.  311 
duties  of,  i.  313  et  seq. 
ex  officio,  i.  312 
information  before,  iv.  311 
jurisdiction  of,  i.  314 
liabilities  of,  i.  317 
licensing,  i.  316  et  seq.,  570 
et  seq. 
absolute  discretion  of, 

i.  573 
qualified  discretion  of, 
i.  573,  574 
mayor,  ex  officio,  i.  312 
office  of,  how  determined,  i. 

313 
of  the  peace,  i.  310-318  ;  iv. 

232 
powers  of,  i.  313-316 
privileges  of,  i.  317 
qualification  of,  i.  312 
solicitors  as,  i.  313 
special  case  stated   by,   iv. 

231 
stipendiary,  i.  312 
summary  jiu'isdiction  of,  i. 

314  e^  seq. 
warrant  of,  iv.  266,  315 
women  as,  i.  312 

Justifiable  entry,  iii.  347 

homicide,  iv.  38-42 

Justification 

of  hbel,  iii.  337,  338 

slander,  iii.  337,  338 
plea  of,  iv.  334 

Justinian, 

Corpus  Juris  Civilis,  i.  34  ; 

ii.  21 
laws  of,  i.  34,  35 

Juvenile  offenders.     See  Youth- 
ful offenders 


K. 

Keep  the  peace, 

sureties  to,  iv.  415 
Kent, 

gavelkind   in,  i.  21  ;    ii.  15, 
30,  31,  316,  417 
Kidnapping,  iv.  71 

Killing.       See       Manslaughter ; 
Murder 

[ 


Kin,  next  of,  ii.  600  et  seq. 
King,   i.    179   et   seq.       See   also 
Crown;  Prerogative ;  Royal 
abdication  of,  i.  180 
aiding  enemies  of,  iv.   148, 

149 
assaults  on,  iv.  152 
can  do  no  wrong,  i.  103,  188 
Commander-in-Chief  of  for- 
ces, i.  195,  196 
compassing  death  of,  iv.  143 

et  seq. 
coronation  of,  i.  181 
de  facto,  i.  180  ;  iv.  143,  144 
de  jure,  iv.  143,  144 
exempt   from   criminal   lia- 

biUty,  iv.  30 
fountain  of  honour,  i.  199 
justice,  i.  196 
libel  against,  iv.  308 
not  liable  for  laches,  i.    190 
offences  against,  iv.    142  et 

seq. 
paramount  lord,  i.  188 
pardoning  by,  iv.  459-462 
parens  patrice,  i.  204 
position  of,  in  British  Em- 
pire, i.  112 
prerogative  of,   i.    185-209, 

245 
style  and  title  of,  i.  181,  182 
treason  against,   iv.    142   et 

seq. 
war  against,  iv.  147,  148 

King's 

counsel,  i.  645 
Proctor,     i.     235  ;  iii.     612, 
615 

King's  Bench, 

Court  of,  iii.  465,  466 
jurisdiction  of,  iii.  466 
usurpation  of,  iii.  466 

King's  Bench  Division,  iii.  487  et 

seq. 
appeals  from,  iii.  544-546 

to,  iv.  228,  231 
appellate  jurisdiction  of,  iv. 

231 
bail  granted  by,  iv.  280 
causes  of  actions  in,  iii.  494 
certiorari  in  criminal  cases, 

iv.  229,  231,  318-320 
commercial  cases  in,  iii.  526 
costs  in,  iii.  525,  537-539 
criminal  jurisdiction  of,  iv. 

228-231 
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King's  Bench  Division — co7\t. 
execution  in,  iii.  539  et  seq. 
issue  of  writ,  iii.  496 
judges  of,  iv,  22S 
judgment,  final,  iii.  499 

in  defavdt  of  ap- 
pearance,    iii. 
499,  500 
interlocutory,  iii. 
499 
jiirisdiction  of,  iv.  229 
parties,  iii.  487-490 
pleadings,  iii.  502,  517 
procedure,  table  of  steps  in, 

iii.  547-550 
summons  for  directions,  iii. 

500-502 
third-party  notice,  iii.  515, 

516 
trial  in,  iii.  517,  518,  528  et 
seq. 
new,  iii.  544 
warrant  of,  iv,  265,  267 

King's  case,  ii.  247 

King's  thegn,  office  of,  ii.  11 

Kinship.     See  Consanguinity 

Knight, 

bachelor,  1.  201 
of  St.  George,  i.  200 
the  Bath,  i.  201 

British  Empire,  i.  201 
Garter,  i.  200 

Knight  service  tenure,  ii.  14,  20, 

22,  28 
abolition  of,  ii.  23,  24 
character  of,  ii.  20 
compared  with  free  socage, 

ii.  26-29 
duties  of,  ii.  20,  21 
guardian  in,  ii.  23 
reliefs  in,  ii.  27 


L. 

Labour.     See   also    Mmistry    of 
Labour  ;  Trade  imion 
improvement  in  conditions 
of,  iv.  528  et  seq. 

Labourers,  statutes  of,  iv.  494, 
496 

Laches, 

King  not  liable  for,  i.  190 


Lading, 

bill  of,  iii.  129,  184-186 

Lancaster, 

County  Palatine  of,  iii.  473 
Court  of  Common  Pleas  of, 
iii.  473 

Land.     See  also  Estate ;  Posses- 
sion ;  Settled  land ;  Title  ; 

Trespass 
acquisition  of — 

for  charities,  ii.  319 
educational        pur 
poses,  i.  522,  523 
small     holdings,     i. 
296 
arable,  ii.  11,  204 
carriers  bj%  iii.  177-179 
charge  on  registered,  ii.  482- 

484 
contract  for  sale  of,  ii.  292, 

293,  308  et  seq. 
covenants  on  conveyance  of, 

ii.  331 
Crown  owns  all,  ii.  48 
defence  of,  iii.  284 
definition  of,  ii.  5,  327 
devise  of,  ii.  611  et  seq. 
disposal  of,  ii.  3 
entry  on.  iii.  354,  355,  410, 

411 
forfeiture  of,  on  attainder, 

ii.  313,  314 
fraud  in  connection  with,  iv. 

133 
interests  in,  for  purposes  of 

estate  duty,  ii.  675 
licence  to  enter  upon,  ii.  196 
limitation  of  actions  for,  iii. 

443  et  seq. 
mortgages  of,  ii.  105-117 
of  corporation,  i.  374 
origin    of   property    in,    ii. 

5-7 
powers  of  registered  owner 

of,  ii.  465 
purchase  of,  for  educational 

purposes,  ii.  284 
qualification    of    registered 

proprietor  of,  ii.  466 
recovery  of,  ii.  89  ;  iii.  508, 
543 
action  for,  ii.  273,  514, 

516 
in  county  court,  iii.  678 
re-entry  on,  ii.  89 
reform   of  law   relating  to, 

iv.  526 
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Land — cont. 

registration  of,  ii.  455 

writs  and  orders  relat- 
ing to,  ii.  459-462 
rights     of    registered     pro- 
prietor of,  ii.  470-471 
sale  of,  ii.  292-30G 

for  charitable  purposes, 
ii.  284,  285 
seisin  of,  ii.  530 
small  holdings,  ii.  500,  501 
specialty  debt  charged  on, 

ii.  549 
tenure,  i.  21  ;   ii.  10-45 
torts  in  I'espect  of,  iii.  345- 

372 
uses  of,  iv.  498 
Land  certificate, 

cancellation  of,  ii.  493 
contents,  ii.  494 
delivery  to  purchaser,  ii. 481 
deposit  of,  ii.  495 
endorsements  on,  ii.  494 
grant  of,  ii.  494 
loss  of,  ii.  495 
production  of,  ii.  494 
Land  charges, 

definition  of,  ii.  460 
registration  of,  ii.  459—462 
voidance  of,  ii.  461 
Landlord, 

distraint  by.     See  Distress 

for  Rent 
ejectment  by,  iii.  352 
his  rights  in  bankruptcy,  iii. 

653 
liability  ivnder  HousingActs, 

iii.  375 
provisions  in  favour  of,  iii. 

353,  354 

Land  register,  ii.  459,  492 
charges,  ii.  493 
clearing  of,  ii.  493 
inspection  of,  ii.  457,  493 
property,  ii.  456,  492 
proprietorship,  ii.  457,  493 
rectification  of,  ii.  496,  497 

Land  Registry,  ii.  456  et  seq. 
office  of,  ii.  464 

Land-rica, 

office  of,  ii.  11 

Land  Tax,  the, 

administration  of,  i.  276 
as    between    landlord    and 

tenant,  i.  277,  285,  286 
rate  in  the  poimd,  i.  276,  277 


Land  Tax,  the — cont. 

redemption  of,  i.  277 
revenue  from,  i.  276,  277 

Land  transfer,  ii.  357 

object  of  Acts  concerning, 
ii.  257,  464,  465 

Lapse 

of  church  presentation, 
generally,  i.  350 
to  archbishop,  i.  350 

devise,  ii.  656,  657 

Lapsed 

legacy,  ii.  648 
offer,  iii.  12,  13 

Larceny, 

aggravated,  iv.  100,  101 

at  common  law,  iv.  95,  96 

by  bailee,  iv.  98,  99 
finding,  iv.  92,  93 
husband  and  wife,  iv.  99, 

100 
intimidation,  iv.  89,  90 
mistake  of  possessor,  iv. 

90-92 
trick,  iv.  87-89,  120 

carrying  away  necessary  for, 
iv.  93  et  seq. 

definition  of,  iv.  85,  86 

distinguished  from  em- 
bezzlement, iv.  105 

distinguished  from  obtain- 
ing by  false  pretences,  iv. 
88,  89,  115 

essential  conditions  of,  iv. 
86  et  seq. 

felonious  intent  in,  iv.  94 

from  the  person,  iv.  102,  103 

grand,  iv.  100 

in  a  dwelling-house,  iv.  101 
relation  to  post  office,  iv. 

101 
ships,  wharfs,  etc.,  iv.  101 

of  animals,  iv.  95,  96,  97 
cattle,  iv.  101 
documents,  iv.  95 
dogs,  iv.  96,  101,  102 
fixtures,  iv.  97 
lost  goods,  iv.  92,  93 
mails,  iv.  101 
wills,  iv.  101 

petty,  iv.  100 

property  liable  to,  iv.  94-98 

punishment  for,  iv.  100-102 

removal  of  object  necessary 
to  complete,  iv.  86  et  seq. 

simple,  iv.  101 
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Latent  ambiguity,  iii.  80 
Lateral  support,  right  of,  ii.  195 
Law.       See    also    English    law ; 
International  law 

canon,  i.  31  et  seq. 

civil,  i.  34 

common,  i.  15-37 

constitutional,  i.  79 

definition  of,  i.  7—9 

derivation  of  the  word,  i.  2, 
3 

equity  fused  with,  i.  65 ;  iii. 
480-482 

martial,  i.  197-199 

merchant,  i.  35,  36 ;  iii.  127 

nature  of,  i.  1-13 

of  nature,  i.  12 

Roman,  i.  31 

statute,  i.  39-49 

study  of,  i.  1-13 

supremacy  of,  i.  103 

vmwritten,  i.  48  * 

Law  and  equity,  i.   65  ;  iii.  480— 
482 
fusion  of,  i.  65  ;  iii.  480-482 

Law     of    Nations.     See    Inter- 
national law 

Law  reports,  i.  25  et  seq.,  74 
citation  of,  28  et  seq. 
digests  of,  i.  30 
language  of,  i.  27,  28 

Law  Society  i.   619  et  seq.     See 

also  Solicitors 
disciplinary  jiu-isdiction  of, 

i.  640-642 
examination  by,  i.  621,  622 
legal  education  by,  i.   622, 

623 
registration  by,  i.  641 
rolls  in  custody  of,  i.  640 
school,  i.  623 
Lay 

corporations,  i.  367,  368 
impropriators,  i.  332 

Leading  questions,  iii.  534  ;   iv. 
354 

League  of  Nations,  iv.  206 

Lease, 

agricultural,  ii.  85,  87 
assignee's  liabilities,  ii.  349 
assignment  of,  ii.   100,  299, 

357  et  .trq. 
building,  ii.  441 
covenants  in,  ii.  331,  442 


Lease — cont. 

deed  necessary  for,  ii.  348, 

442 
definition  of,  ii.  347 
duration  of,  ii.  347 
emblements  imder,  ii.  68 
infuturo,  ii.  348 
mining,  ii.  441 
mortgagee's  power  to  grant, 

ii.  109,  110 
mortgagor's  power  to  grant, 

ii.  112 
operative  words  in,  ii.  349 
registered,  ii.  472,  476 
reversion  of,  ii.  100 
surrender  of,  ii.  355 
tenants  for  life  may  grant, 

ii.  441,  442 
tenants  in  tail  granting,  ii. 

60 
termination  of,  ii.  89 
writing    necessary    for,    ii. 

347,  348 

Lease  and  release, 

common  law  form  of,  ii.  361 
compound  conveyance  by, 

ii.  367 
disuse  of,  ii.  368 
nature  of,  ii.  367 

Leasehold, 

bequest  of,  ii.  613 
conveyance  of,  ii.  331 
estates,  ii.  81-95 
incidents  of,  ii.  18,  19 
of  wife,  i.  430 
registration  of,  ii.  472,  476 
tenure,  ii.  18,  43 
title,  ii.  476 

Leave,  ticket  of,  iv.  469,  470 

Lect\ire,  copyright  in.  See  Copy- 
right 

Leet,  com-t,  iv.  248,  249 

Legacies, 

ademption  of,  ii.  657-659 
assent  of  executor  to,  ii.  644 
demonstrative,  ii.  646 
distribution  of,  by  personal 

representative,    ii.     642- 

645 
exoneration     from     estate 

duty  of,  ii.  678 
generally,  ii.  653  et  seq. 
lapsed,  ii.  648 
limitation  of  notions  for,  iii. 

449 
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Legacies — cont. 

pecuniary,  ii.  647 
residuary,  ii.  647,  648 
revocation  of,  ii.  658 
satisfaction  by,  ii.  659-661 
solicitor  may  accept,  i.  630 
specific,  ii.  645,  646 
undisposed  of  property  as, 
ii.  648,  649 

Legacy  duty,   ii.   662,   687-690. 

See   also    Estate     duty  ; 

Succession  duty 
acts  relating  to,  ii.  689,  690 
definition  of,  ii.  687 
domicile  in  relation  to,  ii. 

689 
exemptions   from,   ii.    688- 

689 
interests  liable  to,  ii.    687, 

688 
rate  of,  ii.  688 
revenue  from,  i.  274 

Legal 

chose  in  action,  ii.  591 
tender,  i.  207 
waste,  ii.  66 

Legal  profession.  See  Barristers ; 
Inns  of  Court;  Law  Society  ; 
Solicitors 

Legatee, 

residuary,  ii.  647,  648 

Legislature.  See  also  Parlia- 
ment 

assemtjling  of  Parliament, 
i.  140-142 

adjournment,  etc.,  of  Par- 
liament, i.  177, 178 

constituent  parts  of,  i.  128- 
140 

election  of  members,  i.  152- 
166 

law  and  custom  of  Parlia- 
ment, i.  144,  145 

privileges  of  Parliament,  i. 
145-152 

procedure  of  Parliament,  i. 
166-176 

sovereignty  of  Parliament, 
i.  142-144 

Legitimacy, 

declaration  of,  iii.  608 
presumption  of,  i.  44G 

Legitimate, 

more  than  ordinarily,  i.  446 
who  is,  i.  445 


Legitimation,  ii.  262 

per  suhsequen  s  mntrimon  ium , 
i.  445 
Lessor  for  years, 

repairs  by,  ii.  88 
Letters, 

of  administration,  ii.  598  et 

seq. 
patent,  ii.  583-585 

Great  Seal  required  for, 
i.  249 
LevandcB  navis  causa,  iii.  205 
Lewdness, 

offence  of,  iv.  198 
Lex 

et  consuetudo  parliamenti,  i. 

144,  151 
falionis,  iv.  12,  62 

Libel,  iv.  191-195 

Act  (1843),  iii.  342 
action  for,  iii.  334 
against  King,  iv.  308 
apology  for,  iii.  342 
blasphemous,  iv.  194 
criminal,  iv.  191-195 
defamatory,  iii.  332  et  seq. 
defences  to  action  for,   iii. 

337  et  seq. 
definition  of,  iii.  332 
differences     between     civil 

and  criminal,  iv.  192,  193 
distinguished  from  slander, 

iii.  334-336 
fair  comment,  iii.  341,  342 
immoral,  iv.  194 
indictable,  iv.  191,  192 
information  for,  iv.  193 
innuendo  in,  iii.  333,  334 
justification  of,  iii.  337,  338 

plea  of,  iv.  334 
limitation  on  action  for,  iii. 

336 
malicious,  iii.  339,  341 
newspaper,    iii.    340,    342  ; 

iv.  194 
payment  into  Coiirt  in,  iii. 

613 
privilege  in,  iii.  338—341 
prosecution  for,  iv.  194 
publication  of,  iii.  333,  336, 
337 
threat  of,  iv.  104 
seditious,  iv.  194 
treasonable,  iv.  194 
trial  of  action  for,  iv.  192 
truth  of,  iv.  192,  193 
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Liberties.     See  Franchises 

Liberty    of  the  subject,  i.   106, 

107,^108 
Libri  Feudorum,  ii.  21 
Licence 

ahenation  by,  ii.  59G 

beer-house,  i.  572 

cider  and  perry,  i.  572 

cinematograph    theatre,    i. 
580,  581 

compensation    for,    i.    574, 
575 

conditions  in,  i.  573 

confirmation  of,  i.  572,  573 

dancing,  i.  581 

early  closing,  i.  572 

excise,  i.  273,  570 

game,  ii.  523 

granting  of,  i.  570  et  seq. 

hackney  carriage,  i.  551 

justices,  i.  570-572 

local  taxation,  i.  273 

Lord  Chamberlain's,  i.  579 

music  and  dancing,  i.  581 

new  liquor,  i.  572 

'  off,'  i.  572 

'on,'i.  571,  572 

provisional,  i.  575 

refusal  of,  i.  574 

renewal  of,  i.  573,  574 

six-day,  i.  572 

spirit,  i.  572 

sweets,  i.  572 

theatre,  i.  579,  680 

to  act  plays,  i.  579 

be  at  large,  iv.  469,  470 
carry  guns,  i.  273 
deal  in  game,  ii.  523 
kill  game,  i.  273  ;    ii.  523 
marry,  i.  419  e<  seq. 

transfer  of,  i.  575 

wine,  i.  572 
Licensees,  iii.  378,  379 
Licensing 

Acts,  i.  571 

Committee,  i.  572 

Justices,  i.  572 

Sessions,  i.  316 
Lien,  iii.  163-160 

banker's,  iii.  165 

distinguished  from  pawn,  iii. 
169 

equitable,  iii.  166 

factors,  iii.  165 

general,  iii.  164-166 

innkeepers,  iii.  174 


Lien — cont. 

insurance  broker's,  iii.  165 
maritime,  iii.  166,  228,  229 
of  bailee,  iii.  163 

unpaid  seller,  iii.  110 
on  registered  land,  ii.  484, 

485 
partictilar,  i.  640;    iii.  164, 

165 
possessory,  iii.  163,  164 
solicitor's,  i.  639,   640  ;     iii. 

165 
statutory,  i.  640 
stockbroker's,  iii.  165 

Life.     See  also  Estate  for  life 
interests,  as  hereditaments, 
u.  7 

Life  insurance,  iii.  206—209 

assignment    of    policj',    iii. 

207,  208 
capital    pvmishment,    effect 

of,  on,  iii.  208 
children,  of,  iii.  209 
insurable  interest,  iii.  207 
matrimonial  policies,  iii.  208 
murder,  effect  of,  on,  iii.  208, 

209 
payment  into  Court  in,  iii. 

209 
suicide,  effect  of,  on,  iii.  208 
Lighthouse 

fund,  i.  268 

prerogative   rights   relating 
to,  i.  204 
Light  railways,  i.  555 
Lights.     See  Ancient  lights 
Limitation, 

cases  of  concealed  fraud,  iii. 

447 
executory,  ii.  125 
in  case  of  estates  tail,  iii.  446 

trustees,  iii.  454 
of  actions,  iii.  443—460 

against  Crown,  i.  190 

trustee,  ii.   188 
for  recovery  of  land,  ii. 
274-277;  iii.  444-448 
claim  to  rent,  iii.  446 
equitable  claims,  iii.  446 
liability  of  carriers  by  sea, 
iii.  181  ctseq. 
innkeepers,  iii. 
173 
personal  actions^  iii.  450, 
451 
estate,  ii.  10-13 
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Limitation — cont. 

Statutes  of,  ii.  528,  554  ;  iii. 
444-460 
effect  on  contracts,  iii. 

77,  78 
table  of  times  under,  iii. 
455-460 
Limited 

by  guarantee,  i.  388,  392 
companies,  i.  388,  392  ;    ii. 

554,  555 
partnership,  iii.  247,  248 
Lineal 

consanguinity,  ii.  234 
descent,  ii.  244,  247 
Liquidated  damages,  iii.  81,  85, 
86 

Liquidator, 

official,  i.  395 

provisional,  i.  395 

Liquor   Licensing.     See   Litoxi- 

cating  liquors  ;  Licence 
Lis  pendens,  ii.  303 

Literary  institutions, 
sites  for,  i.  523 

Littleton,  ii.  24 

petit  serjeanty  defined  by, 

ii.  29 
treatise    of   tenures    by,    ii. 

19,  24 

Liturgy,  i.  356 

Live  stock, 

agisted,  iii.  420 

Livery 

in  deed,  ii.  344 
law,  ii.  344 
lying  in,  ii.  346 
of   seisin,    ii.    47,    84,    122, 
342-344,  363,  364,  530 

'  Lloyd's,'  iii.  194 

Lloyd's  bonds, 

policy,  iii.  199,  200 
signals,  iii.  195 

Loan.     See  also  Money-lenders 
gaming,  for,  iii.  53 
generally,  iii.  167,  256  et  seq. 
interest  on,  iii.  256,  257 
societies,  i.  414 
to  local  authority,  i.  498 

Local 

allegiance,  i.  214 
rates,  i.  500  et  seq. 
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Local — cont. 

sanitary  authorities,  i.  487 
Taxation, 

Account,  i.  499,  500 
licences,  i.  273 
Local  authorities, 

audit  of  accounts  of,  i.  506, 

507 
debt  of,  i.  499 
Exchequer  contributions  to, 

i.  499,  500 
gifts  of  land  to,  ii.  284 
loans  to,  i.  498 
management    of    commons 

by,  ii.  213 
receipts  by,  i.  500 
regulation   of   markets    by, 
ii.  220 
Local    education     authority,    i. 

510-512 

Local  Government,  i.  469  et  seq. 

See  alsoBorough;  County ; 

Parish     council ;       Rural 

district ;    Urban    district 

audit  of  accounts,  i.  506,  507 

finance,  i.  497-507 

statistics,  i.  505 
generally,  i.  469-472 
loans,  i.  498,  499 
Metropolitan,  i.  494-496 

Exchequer   contribu- 
tions, i.  499,  500 
rates,  i.  500-505 
reform  of,  iv.  521 
vote,    qualifications    for,   i. 
475,  476 


Local  Government  Act   (Ii 
ii.  312,  313 

Local   Government  Act   (1894), 
ii.  313 

Local  Government  Board 

replaced     by    Ministry     of 
Health,  i.  528 

Locatio 

operis  faciendi,  iii.  160,  167, 

171 
rei,  iii.  160,  167 

Locke  King's  Act,  ii.  646 

Locomotives,    on    highways,    i. 
547-549 

Lodger 

goods    of,    protected    from 
distress,  iii.  417,  418 

Lodging-houses,  i.  586 
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Lodgment, 

certificate  of,  iii.  571 
schedule,  iii.  571 

Loitering, 

arrest  for,  iv.  270,  271 

London.     See   also   Metropolis  ; 

Metropolitan 
administrative    coLinty    of, 

i.  494 
buildings  in,  i.  496 
compulsory   registration   of 

title  in,  ii.  498 
customs  of,  i.  465 
educational     authority     in, 

i.  512 
fire  brigade,  i.  496 
local  government,  i.  494-496 
police  of,  i.  320,  321 
Port  of,  i.  495 
rates,  i.  505 
sessions,  iv.  245 
valuation  in,  i.  505 

London,  City  of 

government  of,  i.  495 
market  days  in,  iii.  112 
Mayor's  and  City  of  London 

Court,  iii.  692,  693 
police,  i.  321 
rates,  i.  505 

London  County  Council,  i.  494 
by-laws,  i.  496 

Long  Parliament,  iv.  504 

Long  terms,  ii.  90-92 
creation  of,  ii.  90 
enlargement     of,    into     fee 

simple,  ii.  91,  92 
merger  of,  ii.  90 
sale  of,  ii.  92 
satisfied,  ii.  91 

Lord  Chancellor,  i.  166,  231,  232 
office  of,  i.  231,  232  ;  iii.  468 
rank  of,  i.  231 
salary  of,  i.  232 
Speaker  of  House  of  Lords, 
i.  231 

Lord  High  Admiral,  iv.  236 
jurisdiction  of,  iii.  472 

Lord  High  Constable,  i.  318 

Lord  High  Steward, 

appointment  of,  iv.  221,  222 
court  of,  iv.  221 

proceedings  in,  iv.  222 


Lord  Lieutenant,  i.  300,  301 

Lord    Steward    of    the    King's 
Household,  iv.  250 

Lords,  House  of.     See  House  of 
Lords 

Lords  of  Appeal,  iii.  484,  485 

Lordships.     See  Manors 

'  Lost  or  not  lost,' 

insurance,  iii.  200 

Lotteries,  iv.  201 

Lotting,  affidavit  of,  iii.  568 

Liinacy,    i.    595-611.     See    also 
Mental  deficiency 
Acts,  i.  596  ;  ii.  315 
agency   terminated   by,   iii. 

103 
county  asylums,  i.  605 
defence  of,  in  criminal  cases, 

iv.  21  etseq. 
of  client  determines  solici- 
tor's retainer,  iii.  103 
members   of   Parliament, 
i.  135 
Orders  in,  i.  597 
partial,  iv.  22,  23 
private  asylums,  i.  604 
proceedings — 

under     inquisition,     i. 

599-601 
without    inquisition,   i. 
601-603 
reprieve  on  account  of,  iv. 

458 
urgency  order,  i.  697,  603 

Lunatic.     See     also     Mentally 

defective 
action  by,  iii.  490 
asylums  for,  i.  604,  605 
by  inquisition,  iii.  490 
can  be  made  bankrupt,  iii. 

630 
carnal  connection  with,  iv. 

79 
committee  of,  i.   599,  608  ; 

ii.  315 
contract  by,  iii.  38 
conveyance  by,  ii.  314,  315 
county  asylum  for,  i.  605 
criminal,  i.  606  ;  iv.  21-23 
death  of,  i.  610 
detention  of,  i.  597,  598 
distinguislied  from  montallj' 

defective  person,  i.  595 
escape  of,  i.  605  ;    iv.  173 
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Lunatic — cont. 

estates  of,  i.  599-602,  608, 

609 
excused  in   criminal  cases, 

when,  iv.  22,  23 
incapacity  to  commit  crime, 

iv.  21 
marriage  of,  i.  416 
orders  for  the  confinement 
of,  i.  597  et  seq. 
for    examination    of, 
i.  604 
partial,  iv.  22,  2.3 
pauper,  i.  596,  605 
'   prisoners,  iv.  21,  22,  323 
prisons  for  criminal,  i.  606, 

607 
private  establishments  for, 

i.  604,  605 
property    of,    i.     603,    608, 

609  ;  ii.  315 
purchase  by,  ii.  315 
reception  order  for,  i.   598, 

603,  604 
recovery  of,  i.  610,  611 
suing  by,  iii.  490 
tenant  for  life  as,  ii.  315 
torts  of,  iii.  290 
trial  of,  i.  607  ;   iv.  22,  23 
visitors  of,  i.  602,  604 
will  of,  ii.  314,  617 
wrongful    detention    of,    i. 

603,  604 


M. 

Machinery, 

agricultural,  privileged  from 
distress,  iii.  417 

Magistrates,  i.  300  et  seq. 
definition  of,  i.  300 
not  eligible  for  Parliament, 
i.  136 

Magna  Carta,  i.  107  ;   ii.  223 

Magnum  conciliutn,  i.  149 

Mails.     See  also  Post  Office 

offences  in  relation  to,  iv. 

134 
punishment  of,  iv.  134 

Maiming,  iv.  64,  66,  140 

Main  roads.     See  Highways 


Maintenance.     See    also    Cham- 
perty 

action  for,  iii.  398 

contracts  of,  iii.  46 

how  justified  as  charitable, 
iii.  46 

justification  of,  iii.  399 

liabihty  for,  i.  447,  448 

malicious  prosecution   con- 
trasted with,  iii.  400 

of  bastards,  i.  453,  454 
children,  i.  447-449 
parents,  i.  453 
wife,     after    decree,     iii. 
617,  618 

offence  of,  iii.  398  ;    iv.  181 

order,  i.  455,  533 

poor  law,  i.  533 

proof  of  damage,   iii.    399, 
400 

Mala 

grammatica  non  vitiat  char- 
tam,  ii.  338 

Malice,  iii.  274,  275 

aforethought,  iv.  54,  55 
definition  of,  iii.  394 
express,  iv.  56 
implied,  iv.  56 

Malicious 

arson,  iv.  139 
damage,  iv.  140,  141 

arrest  of  person  com- 
mitting, iv.  270,  272 
punishment  for,  iv.  141 
injuries  to  property,  iv.  140 
killing,  iv.  54,  55 
libel,  iii.  339,  341 
prosecution, 

action   for,    i.    54  ;    iii. 

394-398 
damages  for,  iii.  398 
distinguished  from 

false     imprisonment, 
iii.  396,  397 
distinguished  from 

maintenance,  iii.  400 
institution  of  proceed- 
ings, iii.  395,  396 
proof  of  damage  in,  iii. 

397,  398 
reasonable  and  probable 
cause  in,  iii.  395 

Malins'  Act,  i.  434 

j  Malitia 

I  supplet  cetatem,  iv.  20 
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Mandamus, 

action  of,  iii.  670 
peremptory,  iii.  669 
return  to,  iii.  669 
to  justices,  iv.  231,  260 
writ  of,  ii.  39;   iii.  668-671  ; 
iv.  511 

Mandatory  injunction,  iii.  670 

Mandatum,  iii.  160 

Manor 

of  Northstead,  i.  140 

Manors,  ii.  31,  52 

copyhold  estates  in,  ii.  62 

court  of,  ii.  32,  35 

customs  of,  ii.  15,  32  et  seq. 

homage  of,  ii.  33 

lordships,  origin  of,  ii.  12 

manorial  rolls,  ii.  34 

medieval,  ii.  35 

origin  of,  ii.  31 
Mansfield,  Lord,  iv.  516,  517 

Mansion  house,  ii.  146 
burglary  in,  iv.  109 

Manslaughter, 

accessories  to,  iv.  46 
by  negligence,  iv.  48,  49 
instances  of,  iv.  49 
definition  of,  iv.  46 
involuntary,  iv.  47,  48 
murder  distinguished  from, 

iv.  45 
neglect,  by,  iv.  50,  51 
on  provocation,  iv.  47 
punishment  of,  iv.  51 
voluntary,  iv.  46 

Man-traps,  iv.  65 

Manufacture, 

definition  of,  ii.  559 

Map, 

copyright  in,  ii.  571 

Marine  insurance,  iii.  194  et  seq. 
broker,  iii.  196,  197 
contract,  iii.  195,  196 
disclosure  in,  iii.  196 
double  insurance,  iii.  198 
general    average    contribu- 
tions in,  iii.  205,  206 
indemnity  only,  iii.  198 
insurable  interest  in,  iii.  196 
'  loss  or  damage  '  in,  iii.  201, 

202 
measure    of    indemnity    in, 

iii.  203,  204 
origin  of,  iii.  194 

[ 


Marine  insurance — cont. 
policies,  iii.  198,  199 

assignment  of,  iii.  199 
deviation  clause  in,  iii. 

200,  201 
form  of,  iii.  197 
unvalued,  iii.  203 
valued,  iii.  203 
re-insurance,  iii.  197,  198 
salvage  charges,  iii.  204,  205 
subject-matter  and  risks,  iii. 
199,  200 
Marine  Insurance  Act,  iii.  195  et 
seq. 
(Gambling      Policies)     Act 
(1909),  iii.  196 
Marines,  the  Royal,  i.  259,  260 
Maritime 

lien,  iii.  106,  228,  229,  621 

Maritime  Conventions  Act(  1 9 1 1 ) , 

iii.  230,  279 
Market,  i.   205.     See  also  Fairs 
and  markets 
clerk  of  the,  iv.  249 
in  London,  iii.  112 
overt,  ii.  529,  532  ;   iii.  112, 

113 
stolen  goods  sold  in,  iii.  112, 
113 
Marriage.     See    also    Husband ; 
Marriage  settlement ; 

Married  woman 
a  good  consideration,  iii.  17 
valuable      consideration, 
iii.  18 
abroad,  i.  417,  425,  426 
Act,  Royal,  i.  183 
Acts,  i.  415  et  seq. 
age  in,  i.  418 
at  sea,  i.  426 
between  Jews,  i.  423 

Quakers,  i.  423 
by  banns,  i.  419,  420 

certificate,  i.  421  et  seq. 
with  licence,  i.  423, 

424 
without    licence,    i. 
421-423 
licence,  i.  419,  424 
Christian,  i.  425 
colonial,  i.  420 
consent  of  parties,  i.  415 
contract  for  procuring,  iii. 

48 
contract  in  restraint  of,  iii. 
48 
76] 
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Marriage —  cont. 

deceased    brother's   widow, 

i.  418 
deceased  wife's  sister,  i.  418 
disabilities  to 

canonical,  i.  416 
civil,  i.  416,  417 
dissolution  of,  iii.  608  et  seq. 

grounds  for,  iii.  608 
domicile  in,  i.  417,  418 
forms  of,  i.  419  et  seq. 
fraudulent  procurement  of, 

i.  425 
in  Scotland,  i.  425 

socage,  ii.  28 
irregular,  i.  420 
jactitation  of,  iii.  607 
legal  consequences  of,  i.  426 

et  seq. 
legitimation  by  subsequent, 

i.  445 
nonconformists',  i.  424 
notice  of,  i.  421-425 
nullity  of,  iii.  607 
of  bastards,  i.  456 

infants,  i.  418 

lunatic,  i.  416 

the  royal  family,  i.  425 
place  of,  i.  422,  424 
prohibited  degrees  in,  i.  417 
promise  of,  i.  418 

breach  of,  i.   418  ;     iii. 
78,  442 
registration  of,  i.  425,  612  et 

seq. 
Roman  Catholics,  i.  424 
settlement  by,  i.  531 
under  duress,  void,  i.  415 
validation  acts,  i.  420 
validity  of,  declaration  of, 

iii.  608 
with  open  doors,  i.  422 
witnesses  to,  i.  422 

Marriage  settlement,  i.  441-443  ; 
ii.  334,  660 
alienation  by,  ii.  292 
definition  of,  i.  441 
effect  of  dissolution  of  mar- 
riage on,  iii.  618,  619 

Married  woman, 

acknowledgment  of  deed  by, 

ii.  392 
actions  concernmg,  i.  438  ; 

iii.  489 
alienation  by,  i.  430;  ii.  317, 

318 
annuity  to,  ii.  552 
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Married  woman — cont. 

as  agent  for  husband,  i.  431, 
437,  439  ;  iii.  38 
trustee,  i.  436 
bankrupt,  i.  434,  437 
clioses  in  action  of,  i.  431 
coercion  of,  iv.  29,  30 
contracts    of,    i.    432,    436, 

437  ;  iii.  37,  38 
conveyance   by,   i.    433  ;   ii. 

317,  318,  384-393 
copyholds  of,  i.  414 
debts   of,   before  marriage, 

iii.  37 
desertion  of,  i.  435 
disabilities  of,  i.  431,  432 
disclaimer  by,  ii.  392 
domicile  of,  iii.  610 
effect  of  coverture — 
on  person,  i.  429 

property,   i.    429   et 
seq. 
equity  to  settlement  of,  i. 

433 
evidence  of,  i.  427,  428  ;  iv. 

362-364 
freehold  estates  of,  i.   429, 

430 
larceny  by,  iv.  99,  100 
leaseholds  of,  i.  430 
liability  to  be  made  bank- 
rupt, iii.  629 
liability  to  maintain,  i.  448 
may  be    executrix,    i.    431, 

437 
nationality  of,  i.  213 
paraphernalia  of,  i.  431 
personal  chattels  of,  i.  430 
property  held  i?i  autre  droit, 

i.  431 
property  of,  husband's  con- 
trol over,  i.  429  et  seq. 
rank  of,  i.  203 
restraint  on  anticipation,  i. 

433,434,  438;  ii.  513;  iii. 

646 
separate  property,  i.  432  et 

seq. 
suits  against,  i.  432,  436 
suits  by,  i.  432,  436 
torts  of ,  i.  440  ;  iii.  290,  291, 

323 
will  by,  i.  431,  435,  437  ;  ii. 

618 
Married  Women's  Property  Acts, 
i.  434  et  seq.  ;  ii.  140  ;   iv.  527 
Marshalling  assets,  ii.  116,  117 


INDEX. 


Martial,  ! 

courts,  i.  198,  254  ;  iii.  697  ; 

iv.  160,  246,  247  ' 

law,  i.  197-199 

distinguished  from  mili- 
tary law,  i.  198,  254 

Marts, 

public,  i.  205 

Mary, 

Queen,  iv.  506 
Master, 

actions  by,  iii.  406 
liability    of,    for    torts    of 
servant,  iii.  316— 
323 
to  servant,  iii.  298- 
309 
may     '  maintain  '     servant, 

iii.  221 
negligence  of,  iii.  379,  380 
relation  of,  to  servant,  iii. 
213  et  seq. 
mutual  right  to  defend, 
iii.  221 

Master  of  vessel,  iii.  187,  188,  227 
agreement     with      seamen, 
writing  required  for,   iii. 
25 
compensation  to,  iii.  230 
injury  to,  iii.  229,  230 
wages  to,  iii.  229 

Master  of  the  Supreme  Court, 
certificate  of,   iii.   568,   573 
summons  to   vary,   iii. 
675 
limitations  upon  power  of, 
iii.  591 
Masters, 

in  Chancery,  iii.  561  et  seq. 
certificate   of,  iii.  673- 
575 
Matrimony.     See  Marriage 
Mayhem,  iv.  62,  63 
Mayor, 

election  of,  i.  478,  479 
precedence  of,  i.  478 
remuneration  of,  i.  478 
term  of  office  of,  i.  478 
Mayor's    and    City    of    London 
court, 
appeal  from,  iii.  093 
formation  of,  iii.  692 
judges  of,  iii.  692 
jurisdiction  of,  iii.  692,  693 
procedure  in,  iii.  692 
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Meals, 

intoxicants   supplied   with, 
i.  577,  578 
Measures.     See    Weights      and 
measures 

Medals, 

resembling  current  coin,  iv. 
166 
Medical 

practitioners,    liability    of, 

iv.  51 
profession,  i.  618 
Medical  aid,  food,   or  clothing, 
failure  to  provide,  iv.  50 

Meeting 

of  creditors,  iii.  639 
public,   when  unlawful,  iv. 
186-189 

Members  of  Parliament, 
aliens  cannot  be,  i.  136 
bankrupt,    disqualifications 

of,  i.  134 
crime  of,  i.  134 
disqualifications  of,  i.  134  et 

seq. 
election  of,  i.  152-166 
exclusion  of,  i.  163 
freedom  from  arrest,  i.  146 
freedom  of  speech  of,  i.  146 
infant  as,  i.  134,  135 
lunatic,  i.  135 
payment  of,  i.  150. 
privileges  of,  i.  145-152 
reported  for  corrupt  prac- 
tices, i.  135,  136 
resignation  of,  i.  140 
Menaces,  iv,  103,  104 
Menial  servants,  iii.  222 
Mental    deficiency.        See     also 
Lunacy 
Act  (1913),  i.  607 

Mentally    defective.      See    aUo 

Lunatic 
control  of,  i.  698,  699 
distinguislied  from  lunatic, 

i.  595 
institutions  for,  i.  607,  608  ; 

iv.  424,  484 
recovery  of,  i.  611 

i  Mercantile  agents, 

definition  of,  iii.  129 
j)ower8  of,  iii.  129 

I  Merchandise  Marks  Acts  (1887 
I        to  1911),  ii.  567 
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Merchant 

seamen,  iii.  226-230 ;  iv.  160 

service,  desertion  from,  iv. 
160 
Merchant  Shipping.  See  also 
Carriage  by  sea ;  Colli- 
sions at  sea ;  Navigation  ; 
Pilotage  ;  Seamen  ;  Ship- 
ping ;    Ships 

Acts,  i.  204,  268,  559  et  seq.; 
iii.  181  et  seq.,  226  et  seq. 

Board  of  Trade  Certificate, 
i.  500 

Convention  Act,  i.  560 

ownership  of  ships, i.  564—566 

shipowner's     liability,      iii. 
181-184 
limitation  of,  iii.    181- 
184 

Wireless  Telegrapliy  Act,  i. 
560 
Merger,  ii.   355  ;    iii.    16 

doctrine  of,  ii,  134,   164 

estate  tail,  does  not  affect, 
ii.  135 

fee  simple  conditional,  sub- 
ject to,  ii.  135 

Judicature  Acts'effect  upon, 
ii.  135 

of  simple  contract,  iii.   72, 
73,  77 

term   of   years   subject   to, 
ii.  134 

Merton,  Statute  of,  ii.    36,  209, 

210 
Mesne  profits,  iii.  352 

Meteorological  Office,  i.   260 

Metric  system,  i.  206 

Metropolitan.     See  also  London 
Asylums  Board,  i.  496 
boroughs,  i.  495 

powers  of,  i.  495 
Commons  Act,  ii.  213 
police,  i.  320,  321 
police  magistrates,  i.  312 
Water  Board,  i.  496 

Middlesex, 

registration  in,  ii.  454,  455, 

457,  478,  487 
sessions  in,  iv.  245 

Military, 

forces,  i.  251  et  seq. 
law,  i.  253,  254 
tenures,  ii.  23,  27,  290,  613 
And  see  Knight  Service 


Militia,  i.  255 
Bill,  iv.  505 

Milk,  purity  of,  i.  587 

Mineral 

rights  duty,  i.  277,  278 
revenue  from,  i.  278 

Mines, 

prerogative  as  to,  i.  270 
registration   of  title   in,   ii. 

473 
working  of,  ii.  445 

Mining  leases,  ii.  441 
rent  from,  ii.  445 

Minister  of  religion.     See  Clergy 

Ministers  of  State,  i.  223  et  seq. 
in  the  Cabinet,  i.  226 
responsibility  of,  i.   229 
salaries  of,  i.  224,  225,  227 

Ministry,  i.  220  et  seq. 
new,  i.  225 
officials  of,  i.  223  et  seq. 

control  of  legislation  by, 
i.  228,  229 

Ministry  of  Agriculture,  i.  241 
ordnance  siu-vey  controlled 
by,  i.  241 

Ministry  of  Health,  i.  240,  241 

district  auditors  of,  i.  506, 
507 

functions  of,  i.  241 

local  authorities'loans  sanc- 
tioned by,  i.  498 

poor  law   administered  by, 
i.  528 

powers  conferred  on  district 
covmcils  by,  i.  489 

statistics  as  to  local  finance, 
i.  505 
Ministry  of  Laboiu-,  i.  241,   242 

Ministry  of  Transport,  i.    242 
highway  authority,  i.  545 
railways  supervised   by,    i. 
556 

Misadventtire, 

crime  by,  iv.  26,  27 

Miscarriage, 

procuring,  iv.  71,  72 

Misconduct,  in  divorce,  iii.  614 

Misdemeanor,  iv.  4,  5,  6 

arrest  for,  iii.  331  ;   iv.  269 
bailing  for,  iv.  280 
compounding,  iv.  8,  180 
distinguished  from  treason 
or  felony,  iv.  8-10 
9  1 
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Misdemeanor — cont. 

indictment  for,  iv.  300,  301 
outlawry  for,  iv.  317 
punishment    for,    iv.    404, 
409 

Misdirection 

of  judge,  iv.  449,  450,    451 

Misfeasance,  i.  546 

Misfortime, 

when  excuse   for  crime,  iv. 
26,  27 

Misprision 

of  felony,  iv.  8,  180 

treason,  iv.  8,  151,  152 
punishment  of,  iv.  152 

Misrepresentation,  i.  68  ;  iii.  390 
in  contract,  iii.  59-65 

damages  for,  iii.  61 
distinguished  from  war- 
ranty, iii.  63,  64 
effects  of,  iii.  60-62 
fraudulent,    iii.    59    et 

seq. 
innocent,  iii.  59  et  seq. 
what  constitutes,  iii.  62 

Mistake 

in  contract,  iii.  55  et  seq. 

larceny  under,  iv.  90-92 

of  fact,  iii.  56-59,  265-267 
law,  iii.  56,  267 

unilateral,  iii.  55,  59 

when  excuse  for  crime,  iv. 
26,  27 
Mitter 

le  droit,  ii.  353 

Vestate,  ii.  353 

Mobilia  sequuntur  personam,  ii. 
664 

Mode  of  trial.     See  Trial 

Molesting  workmen.   See  Picket- 
ing 

Monasteries, 

dissolution  of  the,  iv.  496 

Money.      See    also    Coin     and 

Coinage 
bill,  i.  129  etseq.,  149,  173- 

195 
bond.s,  iii.   256  et  seq. 
capital,  ii.  431,  444-448 
charged  on  land,  iii.  449 
countorfoitinfr,  iv.  150 
interest  on,  iii.  256,  257 
loan  of,  iii.  256  f.t  seq. 
of  the  realm,  i.   207,  208 


Money — coyit. 

payment  of,  by  mistake,  iii. 
265-267 
Tinder  protest,  iii.  268— 

269 
under  vmlawful   agree- 
ment, iii.  268 
tender  of,  iii.  69 

Money-lenders,  iii.  67 

Acts   (1900   and    1911),    iii. 

67,   257-259 
business  address  of,  iii.  259 
false  statements  by,  iv.  117 
registration  of,  iii.  257-259 

Monopolies.     See  also  Patent 
Statute  of,  ii.  200,  557  ;  iv. 
503 

Monster 

cannot  be  heir,  ii.  261 

Month, 

definition  of,  ii.  82 

Monthly  letting,  ii.   87 
Mortgage,  i.  60  ;   ii.  310 
by  charge,  ii.  106 
'  clogging  the  equity,' ii.  113, 

114 
consolidation  of,  ii.  112,  114, 

115 
conveyance  by,  ii.  106,  316, 

331,  411 
dealings  in  registered  land 

by,  ii.  481 
debentures,  ii.  557 
defeasance,  by,  ii.  360 
definition  of,  ii.  105,  106 
distinguished    from    pawn, 

iii.  169 
equitable,  ii.  108 
foreclosure  of,  ii.   117 
lease  under,  ii.  109,  110,  112 
legal,  ii.  105 
marshalling,  ii.  116,  117 
of  chattels,  ii.  539 

chose  in  action,  ii.  593 

land,  ii.  105-117 

ships,  i.  566 
sale  of,  by  mortgagee,  ii.  1 10, 

117 
tacking,  ii.  115,  116 
tenant  for  life's  power  to,  ii. 

441,  443 

Mortgagee, 

dealings  in   registered  land 

with.  ii.  481 
definition  of,  ii.  105 
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Mortgagee — cont. 

limitation  of  action  of,  iii. 

447,  448 
powers  of,  ii.  107,  108 
realisation  by,  ii.  108 
receiver    appointed    by,    ii. 

110 
solicitor,  i.  G37 
statutory  powers  of,  ii.  109- 

111 
Mortgagor, 

definition  of,  ii.  105 
investigation  of  title  of,  ii. 

310,  311 
limitation  of  action  of,  iii. 

447 
position  of,  ii.  109 
statutory  powers  of,  ii.  Ill— 

112 
Mortmain, 

alienation  in,  ii.  278—285 
corporations  to  have  licence 

in,  ii.  279 
Crown's  licence  in,  ii.    152, 

279,  281-283 
derivation  of,  ii.  279 
exemptions  as  to,  ii.  284 
religious  person  might  not 

appropriate  in,  ii.  279 

Mortmain,  Statutes  of, 

land  devised  under,  ii.  284 
religious  house  affected  by, 

ii.  279,  281 
use  subject  to,  ii.  281 
wills    void    under,    ii.    282, 
285 
Mother.     See  also  Parent 

rights  over  child,  i.  451-453 
when  guardian,  i.  452 

under  Act  of   1886,  i. 
452 

Motion, 

appeal,  iii.  581 

for  attachment,  iii.  581 
Motions, 

in  court,  iii.  594 

interlocutory,  iii.  554 

notice  of,  iii.  581,  594 

originating,  iii.  594 

Motor  cab,  i.  551,  552 
cars,  i.  553,  554 
Moveables, 

of  what  they  consist,  ii.  502, 

603 
property  in,  ii.  502  ct  seq. 
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Mulier  puisni,  ii.  262 
Municipal 

boroughs,  i.  475  ;  iv.  521 
corporations, 

alienation  by,  ii.  312 
land  of,  i.  481 
powers  of,  i.  479-481 
Corporations  Act  (1882),  i. 

472  et  seq. ;  ii.  312 
elections,  i.  475-477 
Reform  Act  (1835),  ii.  312  ; 
iv.  521 

Murder,  iv.  4,  51  et  seq. 

accessories  after,  iv.  36 
attempt  to,  iv.  61 
conspiracy  to,  iv.  62 
constructive,  iv.  8 
definition  of,  iv.  51,  52 
drunkenness  as  defence  in, 

iv.  24-26 
essentials  of,  iv.  52-55 
executed  in  malice,  iv.  54  et 

seq. 
execution  for,  iv.  58—60 
falsely     swearing     away     a 
man's  life  is  not,  iv.  52, 
63 
in    attempting    to    commit 

suicide,  iv.  45 
indictment  for,  iv.  52,  60 
judge  guilty  of,  iv.  39 
jurisdiction       of        English 

Courts,  iv.  54 
manslaughter  distinguished 

from,  iv.  45 
neglect,  by,  iv.  50,  53 
principal  in,  iv.  31 
provocation  to,  iv.  47 
jDunishment  of,  iv.  13,  58-60 
threats  to,  iv.  61 
unintentional,  iv.  56,  57 
women  convicted  of,  iv.  59 

Museum, 

bequest  for,  ii.  284 

Music, 

copyright   in,   ii.    570,    571, 

574,  578 
pirated,  iv.  214 

Music   and  dancing  licences,   i. 
681 

Mute, 

standing,  iv.  7,  322-324 

Mutiny, 

incitement  to,  iv.  160 

Mutuum,  iii.  167,  256 
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N. 

National      Assembly      of      the 

Church  of  England,  i.  339 
National  debt,  i.  263-266 
amount  of,  i.  263 
composition  of,  i.  264,  265 
interest  on,  payment  of,  i. 

296 
redemption  of,  i.  265 

National    insurance.      See    also 
Unemployment  insurance 
general    scheme,    iii.     233, 
234 

National  Insurance  Acts  (1911 
to  1920),  iii.  233,  235  ;  iv. 
531 
effect  of,  as  between  land- 
lord and  tenant,  iii.  354 
protection  from  distress  by, 
iii.  419 

Nationality,  British,  i.  212  et  seq. 

infants,  i.  214 

loss  of,  i.  218,  219 

married  women,  i.  213 
Nations, 

law  of  offences  against,  iv. 
206  et  seq. 

Natural 

allegiance,  i.  212-214 
rights  of  property,  ii.  195 

Naturalisation, 

Acts  (1870,  1872),  ii.  318 
allegiance    acquired    by,    i. 
214:  et  seq. 

Nature, 

law  of,  i.  12 

Naval 

courts,  iv.  246,  247 
martial,  iv.  246 
Discipline  Act,  i.  259 
forces,  i.  19<),  259 
Prize  Act  (1864),  ii.  521 
prize  of  war,  ii.  521 
Reserve,  i.  259 
Works  Acts,  i.  265 

Navigation 

Acts,  iv.  505 

laws  relating  to,  i.  563,  564 

Navy, 

desertion  from,  iv.  160 
enli.stment  in,  i    259 
laws  regarding,  i.  106 


Necessaries 

for  infants,  iii.  34 
lunatics,  iii.  38 
Necessity, 

excuse  for  crime,  iv.  27,  28 

Ne  exeat  regno, 

writ  of,  i.  204 

Neglect  to  provide  food  or  medi- 
cine, iv.  50 

Negligence,  i.  54  ;  iii.  373-388 
action  for,  iii.  273,  387 
burden  of  proof  in,  iii.  387, 

388 
contributory,  iii.  384,  385 
damage  due  to,  iii.  386 
damages  for,  iii.  386,  387 
definition  of,  iii.  373,  374 
different  degrees  of,  iii.  161, 

162 
escape  of  felons  by,  iv.  172 
homicide  by,  iv.  48,  49 
master's  liability  to  servant 

for,  iii.  298  et  seq. 
of  bailee,  iii.  161,  162 

children,  iii.  385 

fellow-servant,  iii.  301 

public  oflficers,  iv.  182 

servant,  iii.  229 
presumption  of,  iii.  388 
standard  of  care,  iii.  375  et 

seq. 

Negotiability 
of  a  bill. 


iii.  124-129 


f  .s; 


Negotiable  instruments,  ii.  546  ; 
iii.  134-136 
bearer  bonds  as,  ii.  688 
by  custom,  iii.  128 
statute,  iii.  128 
definition  of,  iii.  127 

Nemo  dat  quod  non  hcibet,  ii.  532, 
533  ;  iii.  126 

Nemo  est  hceres  vwentis,  ii.   51, 
235 

Nemo  potest  exucre  patriain,   i. 
218 

New  Forest,  ii.  221 

New  trial, 

appHcation     for,     iii.     544, 

545  ;  iv.  400 
in  county  courts,  iii.  684 
criminal  cases,  iv.  226 

New  Zealand,  i.  120 

Newfoundland,  i.  121 
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Newspaper, 

libel  in,  iii.  340,  342 
Next-of-kin, 

administration  by,  ii.  600  et 

seq. 
determination  of,  ii.  600,  601 
Nisi  prius,  iii.  474  ;  iv.  345 

commission  of,  iii.  474 
Nobility,  incidents  of,  i.   199  et 

seq. 
Nobleman 

when  tried  by  his  peers,  i. 
148,  199  ;  iv.  221  et  seq. 
Nolle  prosequi,  i.  96  :  iv.  334 
Nominal  damages,  iii.  84,  507 
Nonconformist 

burial  grounds  for,  i.  363 
charities,  i.  363 
churches,  i.  360-363 
doctrine,  i.  361 
laws  against,  i.  359 
marriage  of,  i.  362,  363,  424 
Nonconformist       Chapels       Act 

(1844),  i.  360 
Non-contentious  business, 

in  Probate  Division,  iii.  598 
solicitors'  reinuneration  for, 
i.  630-638 
Non-disclosure  of  material  fact, 

iii.  64,  65 
'  Non -provided  '     schools.     See 

Schools 
Norman  conqviest,  i.  17 

effect  on  laws,  i.  18  ei  seq. 
Northstead,  Manor  of,  i.  140 
Not  guilty, 

plea  of,  iv.  333,  334 
Note  of  agreement,  iii.  27  et  seq. 
Notes  of  Bank  of  England      See 

Bank  of  England 
Notice, 

actual,  ii.  401,  402 

constructive,    ii.     402, 

403 
imputed,  ii.  403,  404 
doctrine   of,    in   equity,    ii. 

401-405 
entry  on  register,  ii.  489 
of  abandonment,  iii.  203 
distringas,  iii.  585 
marriage,  i.  421-425 
motion,  iii.  581,  594 
to  third  party,  iii.  515,  516 
service  of,  iii.  516 

[ 


Novation 

in  contract,  iii.  72 

partnership,  iii.  243 
Nuisance,  i.  586  ;  iii.  355-361 

abatement    of,    i.    587  ;  iii. 
360,  361 

action  of,  i.  54 

actionable,  iii.  356,  357 

common,  iv.  198-202 

defences  to  action  for,   iii. 

359,  360 

definition  of,  iii.  355-357 
highway,  iv.  198 
injunction  against,  i.  587 
private,  iii.  356,  357 
public,  iii.  355,  356  ;  iv.  5 

health,  iv.  202 
remedies   against,   iii.    356, 

360,  361 

right  to  sue,  iii.  359 
Nullity 

of  marriage,  iii.  607 
Nullius  filius,  ii.  262,  603 

Nullum  tempus  occurrit  regi,  i. 
190 


o. 

Oath, 

affirmation  in  lieu  of,  i.  211 
ot  abjuration,  i.  211 

allegiance,    i.    136,    211, 

212,  460 
executor,  ii.  630 
fealty,  i.  26 
jiu-ymen,  iv.  345,  346 
supremacy,  i.  211 
witnesses,  iv.  356 
on  coronation,  i.  210,  211 
promissory,  i.  211 
required  from  members  of 

Parliament,  i.  211 
under  compulsion,  iv.  157 
unlawful,  iv.  157 
voluntary,  iv.  175 
Objections,    particulars    of,    iii. 

510 
Oblations,  i.  354,  355 

Obligations,     i.     90.     See     also 
Contract 
definition  of,  iii.  1 

Obstruction 

of  highway,  i.  547  ;  iv.  199 
1  lawful  arrests,  iv.  174 

33] 
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Occupancy, 

common,  ii.  270 

definition  of,  ii.  269 

Land  Transfer  Acts  and,  ii. 

276 
Real    Property    Limitation 

Acts  and,  ii.  272  et  seq. 
special,  ii.  270 
title  by,   ii.   269-277,   517- 
528 
Occupier, 

duties  of,  iii.  377-379 
taxation  of,  i.  286,  287 
Offences 

committed  abroad,  iv.  288 
on  the  high  seas, 
iv.  288 
in  what  cotinty  to  be  tried, 
iv.  287,  288 
Offensive  trades, 

nuisance  by,  iv.  199 
Offer,  iii.  6-8 

acceptance  of,  iii.  8-14 
general,  iii.  7 
lapse  of,  iii.  12,  13 
revocation  of,  iii.  13 
specific,  iii.  7 
Officers, 

of  state,  principal,  i.  231  et 

seq. 
public,  negligence  of,  iv.  182 

Offices, 

creation  of,  by  Crowai,  i.  203 
disqualifying,  i.  136  et  seq. 
new,  i.  203 
of  profit  and  pensions,  under 

Crown,  i.  137-140 
old,  i.  138 
selling,  iv.  162 

Official 

referees,  iii.  518 

Official  secrets,  iv.  161 

Acts  (1911   and    1920),   of- 
fences under,  iv.  161,  229 
punishment   for   betraying, 
iv.  1 01 

Officials  of  Crown,  i.  189 

legal  responsibility  of,  i.  189; 
iii.  703-707 
Off-licence,  i.  572 

Old    age   pensions,  i.  537,  538  ; 

iv.  531 
Old  Bailey,  the,  iv.  234 
'Old  marks,'  ii.  500 


Oleron, 

laws  of,'i.  35 
Omnibus.     See  Stage  carriage 
Omnis    ratihabitio    retrotrahitur, 

etc.,  iii.  95 
On-licence,  i.  571,  572 
Open  act,  definition  of,  iv.  145 
'  Open  '  contract,  ii.  296 
Oppression  by  judges,  iv.  182 
Option,  agreement  for,  iii.  13 
Oral  evidence,  iii.  532  et  seq. 
Ordeal, 

trial  by,  i.  19  ;  iv.  323,  337- 
339 
abolition  of,  iv.  338 
Order  XIV., 

defendant's  position  under, 

iii.  491 
summary  judgment  under, 

iii.  493 
simimons  tmder,  iii.  501 
Orders  in  Council,  i.  45-47,  247- 

249 
Ordinary  revenue  of   Crown,  i. 
266-270 
distinguished    from    extra- 
ordmary  I'evenue,  i.  266 
Original 

writ,  i.  52,  53,  57 
(Originating  motion,  iii.  594 

Originatmg   summons,    iii.  438, 
586 
definition  of,  iii.  586 
form  of,  iii.  589 
issue  of,  iii.  589 
service  of,  iii.  590 
subsidiary  applications 

upon,  iii.  592-594 
table  of  causes  dealt  with 
by,  iii.  587,  588 

Out-door  relief.    See  Poor  ;  Poor 
Law 

Outlawry, 

criminal,  iv.  317 

forfeiture  on,  iv.  317,  486 

for  treason  or  felony,  iv.  317 
misdemeanor,  iv.  317 

process  in,  iv.  317 

reversal  of,  iv.  317 
Over.seor  of  the  poor, 

appointment  of,  i.  529 

borougli  council  may  be,  i. 
489 
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Overseer  of  the  poor — cont. 

compulsory  office  of,  i.  529 
exemptions   from   being,  i. 

625 
levy  of  rates  by,  i.  529 
parish  council  may  appoint, 

i.  492 
temporary  relief  by,  i.  529 
urban  council  may  be,  i.  489 
Overt 

act,  definition  of,  iv.  145 
market,  ii.  529,  532  ;  iii.  112, 
113 
Owner, 

definition    of,    in    Larceny 
Act,  iv.  99 
Ownership, 

possession         distinguished 

from,  ii.  507 
potential,  ii.  270 
Oxford,  City  of,  a  corporation,  i. 

368 
Oxford  University, 

cotirts  of,  iii.  442,  693-695  ; 
iv.  250 
Oyer  and  terminer, 

commission  of,  iv.  232,  233 
co\irts  of,  iv.  232  et  seq. 


P. 

Pais, 

conveyance  in,  ii.  341 

Palatine  co^mties, 

coiirts  in,  iii.  473,  474 
Papists.     See  Roman  Catholics 
Parceners, 

definition  of,  ii.  144,  146 
descent  from,  ii.  146 
distinguished     from     joint 

tenants,  ii.  145,  146 
eqviality  of  interest  between, 

ii.  146 
estates  of  inheritance  only 

held  by,  ii.  145 
partition  between,   ii.    146, 
147 
Pardon, iv.  459-462 

by  Act  of  Parliament,  iv.462 

warrant,  iv.  461,  462 
conditional,  iv.  460 
constructive,  iv.  462 
effect  of,  iv.  460 

on  corruption  of  blood, 
ii.  266 


Pardon — cont. 

not  pleadable  to  impeach- 
ment, iv.  220 
pleading  a,  iv.  332,  399 
prerogative  of,  i.    197  ;  iv. 
40,  459 
limits  of,  iv.  459,  460 
under  the   Great   Seal,    iv. 

461,462 
youthful  offenders,  iv.  461 

Parens  patrice. 

King  as,  i.  204,  205 

Parent.   See  also  Father;  Mother 
and  child,  i.  445  et  seq. 
as  guardian,  i.  451-453 
duty  of,  i.  446-450 
his  consent  to  marriage,  i. 

451 
powers  of,  i.  450-453 

Parentage, 

settlement  by,  i.  531 

Pares  curtis,  ii.  71 

Pari  passu, 

in  administration,  ii.  641 
payment  of  debts  in  bank- 
ruptcy, ii.  641 

Paris,  Declaration  of,  i.  195  ;  ii. 
520 

Parish.    See  also  Parish  council ; 

Parish  meeting 
apprentices,  iii.  232 
clerks,  i.  337 
inhabitants    of,    may    hold 

land,  i.  374 
lands,  i.  492 
liability    of,     to    maintain 

roads,  i.  541-547 
registers,  i.  613 

Parish  council,  i.  489-493 

allotments  under  control  of, 

i.  492 
constitution  of,  i.  491 
distinguished     from     paro- 
chial council,  i.  491 
election  of,  i.  491 
holds  land,  i.  492 
powers  of,  i.  492,  493 

Parish  meeting,  i.  490,  491 

adoptive  Acts  adopted  by, 

i.  493 
constitution  of,  i.  490 
powers  of,  i.  491,  492 

Park,  ii.  222,  524 

bequest  for,  ii.  284 
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Parliament,  i.  101,  102.  See  also 
Act  of  Parliament  ; 
House  of  Commons  ; 
House  of  Lords  ;  Mem- 
bers of  Parliament 
adjournment  of,  i.  177 
constituent  parts  of,  i.   128 

et  seq. 
Crown  in,  i.  101 
disqualifications    of    candi- 
dates for,  i.  134-140 
dissolution  of,  i.  140, 141,177 
election  of  members  of,  i. 

152-166 
High  Court  of,  iv.  219  etseq. 
impeachment  in,  i.  149,  150 
law  and  customs  of,  i.  144, 

145 
Long,  iv.  504 

manner  and  time  of  assemb- 
ling, i.  140-142 
members  of,  i.  134  et  seq. 
exempt  from  jury  ser- 
vice, i.  148 
lunacy  of,  i.  135 
on  demise  of  Crown,  i.  132 
origin  of,  iv.  492-494 
power  of,  i.  142-144 

delegation  of,  i.  143 
privileges  of,  i.  145-152 

violation  of,  i.  145,  146 
procedure  of,  i.  166-176 
prorogation  of,  i.  177 
re-election  of  Ministers,  i.  1 39 
relation  to  Crown,  iv.  500, 

501 
reports  of,  i.  147,  150 
sovereignty  of,  i.  142-144 
status  of,  in  British  Empire, 

i.  112,  113 
summoning  of,  i.  140-142 
triennial,  i.  141 
women  as  members  of,  i.  140 
Parliament  Act  (1911), 

constitutional   effect    of,    i. 

130,  132 
provisions  of,  i.  129,  141 
enacting  clause  of  Act 
under,  i.  130 
Parliamentary 

borough,  i.  156,  157 
counsel,  i.  225 
county,  i.  156 
impeachment,   i.    149,    150; 

iv.  219,  220 
representation,   i.  152-166; 
iv.  620 


80 


Parochial 

church  councils,  i.  339 
Parol 

evidence  of  contract,  iii.  80, 
81 

Parson.     See  also  Clergy 
corporation  sole,  i.  367 

Parsonage  house,  i.  347,  348 

Part  performance,  iii.  29,  30 

Particular 

agent,  iii.  96 

lien,  i.  640  ;  iii.  164,  165 

Particulars 

of  pleadings,  iii.  511,  512 

Parties, 

to  a  contract,  iii.  40-42 
an  action — 
generally,  iii.  487-490 
joinder  of,  iii.  494-496 

Partition, 

action  for,  ii.  146,  147,  149 
by  parol,  ii.  351 
deed  of,  ii.  351 
definition  of,  ii.  351 
of  CO -parcenary,  ii.  146,  351 
joint  tenancy,  ii.  142,  351 
tenancy  in    common,    ii. 
149,  351 
statutes  relating  to,  ii.  142, 

147 
tenant  for  life  may  be  party 

to,  ii.  440 
writ  of,  ii.  142,  146 

Partner, 

accounts  of,  iii.  244 
as  agent,  iii.  95,  239-241 
authority  of,  iii.  240,  241 
bankruptcy  of,  iii.  243,  245 
death  of,  iii.  243,  245 
dormant,  iii.  242,  243 
liability  of,  iii.  239,  242 
duration  of,  iii.  243 
Hmited,  iii.  247,  248 
ostensible,  iii.  241,  242 
retirement  of,  iii.  243 
rights  and  duties  of,  iii.  244, 

245 
torts  of,  iii.  313 

Partners, 

how  sued,  iii.  242 

Partnership, 

articles  of,  iii.  238 
assignmont  in,  iii.  244,  245 
at  will,  iii.  246 
continued,  iii.  246 
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Partnership — eont. 

definition  of,  iii.  237 
dissolution  of,  iii.  245-247 
formation  of,  iii.  238,  239 
generally,  iii.  237  et  seq. 
goodwill   and,   ii.    568 ;   iii. 

247 
holding    out,    doctrine    of, 

iii.  241 
implied,  iii.  239 
limited,  iii.  247,  248 
number  of  persons  in,  iii.  238 
survivorship  not  applicable 

to,  ii.  142 
trading,  iii.  241 
war,  effect  of,  on,  iii.  245- 

247 
winding  up  of,  iii.  246 

Partridge,  ii.  523 

Partus  sequitur  venirem,  ii.  526 

Party  system,  i.  221,  222 

Parvum  servitium  regis,  ii.  29 

Passenger, 

luggage  of,  iii.  179,  180 
Passing  off  actions,  ii.  503 
Passports,  i.  195 

forgery  of,  iv.  127 

violation  of,  iv.  207 

Pasture,  common  of, 
appendant,  ii.  203 

arable  lands  alone  en- 
title to,  ii.  204 
appurtenant,  ii.  204 
by  grant,  ii.  205 

prescription,  ii.  205 
because  of  vicinage,  ii.  205 
definition  of,  ii.  203 
in  gross,  ii.  206,  207 
limited,  ii.  206 
several,  ii.  208 

Patent, 

acceptance    of,    by    Comp- 
troller, ii.  584 
Act  (1907),  ii.  584,  585 
an  act  of  royal  favour,  ii. 

583 
application  for,  ii.  583,  584 
assignment  of,  ii.  588 
copyright  distinguished 

from,  ii.  570 
definition  of,  ii.  557 
derivation  of  name,  ii.  558 
duration  of,  ii.  559 
examiner  of,  ii.  583 
fees,  ii.  560 

[ 


Patent — cont. 

grant  of,  ii.  558 

how  obtained,  ii.  583-585 

infringement  of,  ii.  558,  561, 

585 
injunction  to  protect,  ii.  558 
lapse  of,  ii.  560 
letters    conferring,    ii.    583 

et  seq. 
"  licence  of  right,"  ii.  661 
licence  to  use,  ii.  514,  561 
"new   within   the   realm," 

ii.  584 
objections   to   grant   of,    ii. 

584,  585 
prerogative   of   the   Crown, 

ii.  557,  561 
remedies  for  infringement  of, 

ii.  585 
revocation  of,  ii.  560,  561 
right  rnider,  ii.   560,  583  et 

seq. 
speciiScation  of,  ii.  560,  583- 

585 
"  threats  action,"  in,  ii.  562 
title  to,  ii.  588 

Patent  rights 

good  against  the  Crown,  i. 
190 

Patents  and  Designs  Acts  (1907 
and  1919),  ii.  558-563 

Patronage 

exempt  from  duty,  ii.  669 
in  the  Church,  i.  348  et  seq. 

Pauper  apprentices,  iii.  232 


Pauper  lunatics,  i.  596,  605. 
also  Lunatic 


See 


Paupers.     See  Poor  ;  Poor  Law  ; 
Poor  persons 

Pawn, 

distinguished  from  lien  and 

mortgage,  iii.  169 
generally,  iii.  169,  170 
of  goods  by  agent,  iii.  114, 

115 
of  stolen  goods,  iv.  429 
Pawnbrokers, 

definition  of,  iii.  170 
duties  and  liabilities  of,  iii. 

170,  171 
stolen    goods   restored    by, 
iv.  429,  430 
Pawnbrokers  Act  (1872),  iii.  170, 
171 
87] 
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Payee  of  cheque,  iii.  151 
Paymaster-General,  i.  234,  298 
Payment 

by  cheque,  iii.  54 
discharge  of  right  of  action 

by,  iii.  76 
of  debts,    by    executor,    ii. 
632  et  seq. 
members   of  Parliament, 

i.  150 
seamen,  iii.  227,  228    . 
taxes,  settlement  by,i.  532 
supra  protest,  iii.    140-142, 
268,  269 
Payment  into  Court 

in  Chancery  Division, iii.  558 
Payment  out  of  Court,  iii.  512, 

513 
Peace.     See  also  Justices 

breach  of  arrest  for,  iii.  331 
clerk  of  the,  iv.  244 
recognizance   to   keep   the, 

iv.  415 
Treaty  Act,  i.  193 
Peasants'  Revolt,  the,  ii.  37 
Peerage,  i.  199  et  seq. 

different  classes  of,  i.  199 
for  life,  i.  199 
in  abeyance,  i.  200 
Peeresses,  i.  199 

eligible  to  House  of  Lords,  i. 

140 
trial  of,  iv.  221  et  seq. 

Peers, 

bankrupt,  i.  135 
by  patent,  i.  199 

writ,  i.  199 
degrading  of,  i.  200 
for  life,  i.  133,  134 
how  created,  i.  199 
impeachment  of,  iv.  219  et 

seq. 
Irish,  i.  133 
not    eHgible    to    House    of 

Commons,  i.  135 
prerogative  of   creating,    i. 

203 
representative,  i.  133 
Scottish,  i.  133 
spiritual,  i.  133 
temporal,  i.  133 
trial  of,  i.  148,  199  ;   iv.  221 

et  seq. 

Peine  forte  et  dure,  iv.  322,  323, 
341 

[88 


Penal    servitude,    iv.    407-409, 
467-471.     See   also   Con- 
victs 
conditions  of,  iv.  467-471 
convict    on    licence    imder, 

iv.  469,  470 
crimes    punishable    by,    iv. 

409 
infants  exempt  from,  iv.  469 
term  of,  iv.  408,  409 
Penalty 

or  liquidated  damages,  iii. 
85,  86 
Pendente  lite, 

alimony,  iii.  617 
Pensioners,  royal,  i.  137 
Pensions,  ii.  551-554 

Consolidated  Fund  charged 

with,  i.  296 
Indian,  exempt  from  duty, 

ii.  669 
nature  of,  ii.  551 
old  age,  i.  537,  538 
Performance 

of  contract,  iii.  68,  69,  88, 
119,  120 
delay  in,  iii.  75 
impossibility    of,  iii.   70, 

71 
vicarious,  iii.  69 
specific.     See   Specific  per- 
formance 
Per  industriam,  ii.  504 
Per  infortunium, 

homicide,  iv.  42,  43 
Perishable  goods, 

distress  cannot  be  levied  on, 
iii.  416 
Perjury,  iv.  175-177 
absolute,  iv.  176 
Act  (1911),  iv.  175-177 
evidence  of,  iv.  176,  387 
incitement   to   conunit,   iv. 

216 
punishment  of,  iv.  177 
subornation  of,  iv.  177 
wilful,  iv.  176 
Perpetual  curate,  i.  333 
Perpetuity.     See  also  Acciunu- 
lation  of  income 
application  of,  ii.  379,  380 
other  limitations  subject  to, 

ii.  380,  381 
rule    against,    ii.    104,    128, 
379-382,  612 
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Personal 

actions,  statutes  of  limita- 
tion applicable  to,  iii.  450, 
451 
chattels,  ii.  4,  56,  502  et  sea., 
515 
property  in,  ii.  510-513 
within  the  Bills  of  Sale 
Acts,  ii.  541 
estate, 

estate  duty  on,  ii.  675 
inheritance,  ii.  553 
property, 

distinguished  from  real, 

ii.  514 
futvire  interest  in,  ii.  510 
in  action,  ii.  509 

possession,  ii.  507 
limitation    of    interest 
to    unborn    children, 
ii.  512 
nivmber   of   owners   of, 

ii.  512 
quantity  of  interest  in, 

ii.  509 
time  of  enjo^^nent  in, 
ii.  509 
representative,  ii.  630  et  seq. 
debts  due  to,  ii.  638 
debts    payable    by,    ii. 

256,  636  et  seq. 
distribution  of  legacies 

by,  ii.  642-645 
duties  of,  ii.  633  et  seq. 
duty  payable  by,  ii.  674 
expenses  of,  ii.  640 
real  estate  vests  in,  ii. 

629,  635,  636 
realisation  of  assets  by, 

ii.  633,  634 
retainer  by,  ii.  638,  639, 

642  ;  iii.  411,  412 
time   limit   on    actions 

by,  iii.  452 
title  of,  ii.  630 
Personalty, 

limitation    of    actions    on, 

iii.  453 
title  to,  by  assignment,  ii. 
529 
occupancy,     ii. 
517-528 
Personation, 

false,  iv.  128,  129 
of  bail,  iv.  129 

owner  of  stock,  iv.  128 
voters,  i.  161 
pvmishment  for,  iv.  129 


Per  stirpes, 

distribution,  ii.  605 
in  all  cases  of  lineal  descen- 
dants, ii.  605 
Per  testes, 

proof  of  will,  iii.  601 
Poterloo  massacre,  iv.  519 
Petit 

larceny,  iv.  100 
serjeanty,  ii.  29 
treason,  iv.  60,  142 
Petition,  iii.  595,  596 
divorce,  iii.  437 
election,  i.  163-165 
in    bankruptcy,    iii.    635    et 
seq. 
Chancery     Division,     iii. 
595,  596 
form  of,  iii.  596 
presentation    of,    iii. 
596 
winding-up,  i.  396 

Petition  of  right,  i.  107,  108,  189, 
197  ;  iv.  503 
injuries    applicable    to,    iii. 

700-702 
procedure  upon,  iii.  702-704 
who  may  bring,  iii.  700 
Petty 

constables,  i.  318 
jury,  iv.  341,  344 
larceny,  iv.  100 
sessions,  i.  316  ;    iv.  258 
Pheasant,  ii.  623 

property  in,  ii.  505 
Photographs, 

copyright    in,    ii.   571,   574, 
578 
Picketing,  iv.  215 

peaceful,  iv.  215 
Pie  poudre,  com-t  of,  iv.  249 
Pilot, 

alien,  i.  567 
definition  of,  i.  566 
liability  for  negligence   of, 

i.  567 
qualified,  i.  567 
remuneration  of,  i.  567 
unqualified     person     acting 
as,  i.  567 

Pilotage, 

compulsory,  i.  560,  567 
laws  relating  to,  i.  566-568 

Pin-money,  i.  441 
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Piracy,  iv.  208,  209 

punishment  for,  iv.  209,  210 
slave  trading  is,  iv.  209 
trading  with  pirates,  iv.  209 

Piscary, 

common  of,  ii.  14G,  207  i 

Plaintiff,  joinder  of,  iii.  494-496 
Playhouses.  See     Cinemato- 

graph ;  Theatres 

Plea, 

in  abatement,  iv.  328 

bar,  iv.  329 
of  former  acquittal,  iv.  329- 
331 
attainder,  iv.  332 
conviction,  iv.  331 
justification,  iv.  334 
not  guilty,  iv.  333,  334 
pardon,  iv.  332,  399 
to  the  jurisdiction,  iv.  327 

Pleadings, 

amendment  of,  iii.  517 
close  of,  iii.  517 
delivery  of,  iii.  502,  503 
dispensing  with,  iii.  527 
form  of,  iii.  503 
generally,  iii.  502,  503 
in    Chancery    Division,    iii. 

557,  558 
objects  of,  iii.  502 
particulars  of,  iii.  511,  512 
rules  of,  iii.  502 

Pleas, 

Court  of,  at  Durham,  iii.  473 

of  the  Crown,  iv.  2. 
Pledge.     See  Pawn 
Plene  administravit,  ii.  C35,  63G, 

640 
Plough-bote,  ii.  66,  84 
Pluries  {capias), 

writ,  iv.  316 
Poaching,  ii.  523  ;    iv.  203,  204 

arrest  for,  iv.  273 

punishment  for,  iv.  203 

Point  of  law, 

objection  in,  iii.  510 

Poison, 

unlawful  n(hninistrntion  of, 
iv.  60,  67 
Police.     See  also  Constable 

action  against,  i.  323 

arrest  by,  i.  322 

a.sHaulting,  iv.  174 

borough,  i.  481 

L 


Police — cont. 

City  of  London,  i.  321 
duties  of,  i.  322,  323 

when    making    arrest, 
iv.  385-38G 
metropolitan,  i.  320,  321 
obstruction  of,  iv.  174 
powers  of,  i.  322,  323 
questions  by,  iv.  385,  386 
rate,  i.  504 

supervision  by,  iv.  413,  476 
varieties  of, 

borough,  i.  320 
county,  i.  319,  320 
high  constables,  i.  318 
petty  constables,  i.  318 
special,  i.  321,  322 
Policy.     See  Insurance 
Poll.     See  also  Elections 
day  of,  i.  152,  153 
place  of,  i.  153 
Poor,     i.      527-538.     See     also 
Overseer  ;       Poor    Law  ; 
Poor  persons  ;  Poor  rate 
casual,  i.  533,  534 
chargeable,  i.  533 
maintenance  of,by  relatives, 

i.  533,  534 
old  age  pensions  to,  i.  537, 

538 
relief  of,  i.  530  et  seq. 
removal  of,  i.  534-536 
settled,  i.  533 
voting  by,  i.  156 
Poor  Law,  i.  527-538  ;    iv.  521 
Acts,  i.  527 
administration,  i.  530 
basis  of,  iv.  499 
Board,  i.  528 
Commissioners,  i.  528 
education,  i.  524,  525 
financial  liability  under,  i. 

537 
foimdation  of,  i.  527 
guar(lian.s,  i.  489,  528 
relief,  i.  530  ct  scq. 
removal,  i.  534-536 
settlement,  i.  530-533 

Poor  persons, 

action  by,  iii.  546,  547 
defence  of,  iv.  349-351 
costs  in,  iv.  433 

Poor  rate,  i.  500  et  seq. 
allowance  of,  i.  502 
njjpcal  from,  i.  503 
assessment  for,  i.  502 
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Poor  rate — cont. 

collection  of,  i.  503 
distraint    for   non-payment 

of,  i.  503 
exemptions  from,  i.  501 
levied  on  corporate  property, 
i.  501 
Crown  property,  i. 

501 
inhabitants,  i.  500 
occupiers,  i.  500 
owners,  i.  500,  501 
notice  of,  i.  503 
Pope 

jurisdiction  of,  i.  33 
Portions, 

effect  of  intestacy  on,  ii.  607 
Port  of  London,  i.  495 
Ports, 

prerogative  as  to,  i.  204 
Posse  comitatus,  i.  303 
Possessio  fratris  facit  sororem  esse 

haeredem,  ii.  251 
Possession,  iii.  368-371 
adverse,  ii.  272 
apparent,  ii.  547 
choses  in,  ii.  507 
constructive,  ii.  519 
definition  of,  ii.  517 
delivery  of,  ii.  47 
estates  in,  ii.  7,  118-136 
forcible,  ii.  273 
longi  manu,  ii.  519 
owaiership     distinguished 

from,  ii.  507 
property  in,  ii.  507,  518 
recovery  of, 

generally,  iii.  352-355, 

508 
in  county  covirt,  iii.  353 
with  mesne  profits,  iii. 
352 
secret,  ii.  273 

title  bv,  ii.  271-277,  517-528 
writof,  ii.  310;  iii.  352,  543 
Possessory, 

title,  ii.  474-475,  486 

conversion    into    abso- 
lute, ii.  476 
registration     with,     ii. 
276,  474-476 
Possibility, 

common,  ii.  127 
double,  ii.  126,  127,  128 
remote,  ii.  127 
upon  a  possibility,  ii.  127 
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Posthumous  child, 

as  remainderman,  ii.  130 
Post-mortem     examination,     i. 

308,  309 
Post-nuptial  settlement,  i.  442 
Post  Office, 

Acts  relating  to,  i.  243 
execvitive    functions   of,    i. 

243 
offences  in  relation  to  mails, 
iv.  134 
punishment  of,  iv.  134 
rates  of  postage,  i.  243 
savings  banks,  i.  243,  382  et 
seq. 
accounts,  i.  385 
telegraphs,  i.  243 
wireless  telegraphy,  i.  243 
Post  Office  Act  (1908), 

offences  under,  iv.  134 
Power, 

definition  of,  ii.  376 
disclaimer  of,  ii.  378 
of  appointment,  ii.  376,  655, 
656 
attorney,  iii.  104 
revocation,  ii.  376 

Prcemunire,  i.  183  ;  iv.  154-157 
offences   deemed   to    be,    i. 

134  ;  iv.  154-157 
punishment  for,  iv.  156 
statute  of,  iv.  154 
writ  of,  iv.  154 

Prayer  Book  of  Edward  VI.,  i. 
356 

Preachers.     See  Clergy 

Prebendaries,  i.  330 

Prebends,  i.  330 

Precedence 

order  of,  i.  199 

table  of,  i.  202,  203 
Precedents,  i.  24 

courts  bound  by,  i.  24 
Predecessor, 

definition  of,  ii.  680 
Preference, 

executor's  right  of,  ii.  638, 
640 

fraudulent,  iii.  049 

Premises, 

meaning  of,  ii.  8,  9 
Premises  used  as  brothel.     See 
Disorderly  houses 
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Premium.     See  also  Insurance 
return  of,  iii.  193,  194 

Prerogative.     See    also    Crown  ; 
Franchises ;  King 
courts,  i.  32  * 

of  queen  consort,  i.  182 
royal,  i.  178,  184-209,  245  ; 
iv.  502 
limitations    on,    i.    185 
et  seq. 
writs,  iii.  665  et  seq. 

Prerogative  of  mercy,  i.  197 

Prescription, 

claims  by,  ii.  421,  422,  423 
common  law,  ii.  421  et  seq. 
commons  by,  ii.  206,  207 
computation  of  time  for,  ii. 

423,  424,  425 
Crown  not  affected,  ii.  426 
custom  distinguished  from, 

ii.  421 
duration  of,  ii.  425,  426 
easements  by,  ii.  424-426 
incorporeal     hereditaments 

acquired  by,  ii.  421 
nature  of,  ii.  421  et  seq. 
personal  right,  ii.  421,  424 
statutory,  ii.  421 
title  by,  ii.  205,  421 

Prescription  Act,  ii.  201 

Presentation 

to  living,  i.  349  et  seq. 

Presentment 

by  grand  jury,  iv.  283 
definition  of,  iv.  283 
prosecution  by,  iv.  283 

Preston's  Act,  ii.  413 

Presumptions  of  law, 
examples  of,  iv.  370 
generally,  iv.  369,  370 
proof  of  title  by,  ii.  304,  305 

Presumptive 

evidence,  iv.  369,  370  I 

hoir,  ii.  235 

Prevention  of  Crimes  Act  (1908),    ' 
iv.  422  I 

Preventive    detention,    iv.    413, 
476-478 
commencement  of,  iv.  476 
nature  of,  iv.  476,  477 
release  on  licence  from,  iv. 
477,  478 

Prime  Minister, 

appointment  of,  i.  223 
deputy  for,  i.  228  1 
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Prime  Minister — cont. 
office  of,  i.  221 
precedence  of,  i.  221 
resignation  of,  i.  222 
selected  bj^  the  King,  i.  221 
supremacy  of,  i.  227 

Primer  seisin,  ii.  23,  27,  41 

Prince 

Consort,  i.  182 
of  Wales,  i.  182 

Princess 

Royal,  i.  183 

Principal 

and  accessory,  iv.  31  et  seq. 
definition  of,  iv.  31 
agent,  iii.  91-104,  310- 
313 
bankruptcy  of,  iii.  103 
in  first  degree,  iv.  31 

second  degree,  iv.  21 
value,  ii.  670 

Priority  of  debts.     See  Debt 

Prison, 

breaking,  iv.  172 

corporal  punishment  in,  iii. 

410-412 
escape  from,  iv,  172 
for  convicts,  iv.  467-471 
rescue  from,  iv.  173 

Prisoners, 

arraignment  of,  iv.  321  etseq. 
awaiting  trial,  iv.  281 
caution  of,  iv.  278,  385,  386 
confession  by,  iv.  324 
counsel  for,  iv.  349  et  seq. 
cross-examination     of,     iv. 

360-362 
deaf  and  dumb,  iv.  324 
escape  of,  iv.  171 

aid  in,  iv.  173 
evidence  of,  iv.  358,  360 
husband  of,  as  witness,  iv. 

362-364 
identification  of,  iv.  321 
insane,  i.  606,  607  ;    iv.  323 
licensing  of,  iv.  469,  470 
mute,  iv.  322-324 
of  war,  iv.  173 
poor,  defence  of,  iv.  349—351 
preliminary  examination  of, 

iv.  277 
rescue  of,  iv.  173 
statements  by,  iv.  382-387 
wife  of,  as  witness,  iv.  362— 

364 
witnesses  for,  iv.  278,  279 
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Prisoners  (Temporary  Discharge 
for  111  Health)  Act  (1913),  iv. 
272,  471 
Private 

asylums,  i.  604 
bill,  i.  175,  176 
law,  definition  of,  i.  99 
nuisances,  iii.  356,  357 
persons,  arrest  by,  iv.  269, 
270,  272-274 
Privateers,  ii.  520 
Privilege, 

from  distress,  iii.  414  ei  seq. 
in  hbel,  iii.  338-341 

absolute,  iii.  338,  339 
qualified,  iii.  339,  340 
Privileged 

communications,  iv.  364 
documents,  iii.  520 
villenage,  ii.  41 
Privileges 

of  counsel,  iv.  364 

Parliament,  i.  145-152 
solicitors,  i.  625,  626 
the  clergy,  iv.  364 
Privilegium, 

propter,  property  arising,  ii. 
506 
Privity  of  estate,  ii.  353,  395 
Privy  Council,  i.  246-249 
appeal  to,  iii.  696 
Cabinet,  a  committee  of,  i. 

226 
Judicial    Committee    of,    i. 
247.      See    also    Judicial 
Committee 
meetings  of,  i.  247 
members  of,  i.  247 
orders  by,  i.  45-47, 247-249 
origin  of,  i.  247 
warrant  by,  iv.  265 
Prize, 

court,  ii.  521 
fight,  iv.  47,  69,  186 
naval,  i.  194  ;  ii.  521 
of  war,  i.  194  ;  ii.  521 
salvage,  ii.  521 
Probate, 

Coionty    Covirt    jurisdiction 

in,  iii.  687 
Court  of,  iii.  473 
Division,  iii.  597-605 

appeal  from,  iii.  605 
contentious  busmess  of, 

iii.  599 
judges  of,  iii.  597 


Probate — cotit. 

Division — cont. 

non-contentious     busi- 
ness of,  iii.  598 
proceedings,    iii.     597- 

605 
rules,  iii.  599 
duty,  ii.  662,  664 
in  common    form,    ii.    630, 
631  ;  iii.  598 
solemn    form,    ii.     631  ; 
iii.  600,  605 
of  will,  ii.  630  et  seq. 
grant     of,    to     corporation 
*     aggregate,  ii.  628 
registries,  iii.  598 
revocation  of,  for  fraud,  ii. 
.      632,  633 
taking  out,  ii.  630 
Probation 

of  offenders,  iv.  417 
officers,  appointment  of,  iv. 
417 

supervision   of    youth- 
ful offenders,  iv.  421 
order,  iv.  418,  480 
Procedendo, 

writ  of,  i.  313  ;    iii.  673 
Proceedings, 

at  trial,  iii.  528  et  seq.  ;   iv. 

342  et  seq. 
by  way  of  appeal,  iii.  544- 

546 
for  dissolution  of  marriage, 

iii.  608  et  seq. 
in  Admiralty,  iii.  619  et  seq. 
Chancery    Division,     iii, 

551  et  seq. 
coin?t  of  sinnmary  juris- 
diction, iv.  259  et  seq. 
criminal    courts,  iv.  352 

et  seq. 
Divorce,  iii.  605  et  seq. 
ecclesiastical   courts,   iii. 

395-397 
Probate  Division,  iii.  597 
et  seq. 
stay  of,  iii.  530 
Process, 

on  an  indictment,  iv.   315 
et  seq. 
information,  iv.  307 
Proclamation, 

by  Crown,  i.  249 

Great  Seal  required  for,  i. 

249 
legislation  by,  i.  134 
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Procreation,  words  of,  ii.  58 

Proctor, 

King's,  i.  235  ;  iii.  612,  615 

Prociuration  of  females,  iv.  74 
Procuring 

miscarriage,  iv.  71,  72 

Profit, 

offices  of,   under  Crown,   i. 
137-140 

Profits  a  prendre, 

definition  of,  ii.  199 
prescriptive  right  to,  ii.  424, 
425  • 

Prohibited  degrees 

m  marriage,  i.  417 

Prohibition, 

writ  of,  iii.  671  ;    iv.  511 
application  for,  iii.  672 

Promise, 

by  deed,  iii.  16 
past,  iii.  21,  22 
to  marry,  i.  418 

breach  of,  i.   418  ;    iii. 
78,  442 
valuable  consideration  for, 
iii.  17 

Promissory 

note,  iii.  128,  146-148 
defined,  iii.  146 
form  of,  iii.  146 
negotiability  of,  iii.  147 
writing    required     for, 
iii.  25 
oaths,  i.  211 
Oaths  Act  (1868),  i.  211 

Proof 

of  debts    in    chancery  pro- 
ceedings, iii.  567,  668 
documents,  iv.  372 
onus   of,    in  Criminal   pro- 
ceedings, iv.  370 

Property, 

abandonment,  ii.  2 

by  finding,  ii.  508 

Crown,  i.  188 

deatli  duties  on,  ii.  662-690 

definition  of,  ii.  1 

disposition  of,  ii.  3 

distinguished    from    posses- 
sion, ii.  507 

fraiululout  aUonation  of,  by    i 
bankrujjt,  iii.  633-635 

frauchilont    conversion,    iv. 
106-108 

[04 


Property — cont. 

in  action,  ii.  509 

animals /erce  naturce,  pro- 
tection of,  ii.  504 
custodid  legis,  ii.  508 
futuro,  ii.  510 

assignment  of,  ii.  594, 
595 
possession,  ii.  507 
of  debtor  in  execution,  ii.509 
infant,  ii.  315,  316 
lunatic,  i.  603,  608,  609  ; 

ii.  315 
sheriff    in    execution,    ii. 
508 
on   sale   of   goods,   iii.    105 

et  seq. 
origin  of,  ii.  2 
ownersliip  of,  ii.  2,  3 
per  industriarn,  ii.  504 
personal,  ii.  506  et  seq. 

distmguished  from  real, 
ii.  514 
possessory,  ii.  507 
propter  inipotentiam,  ii.  506 

privilegium,  ii.  506 
qualified,  ii.  506,  524 
ratione  privilegii,  ii.  524 
soli,  ii.  505,  624 
real, 

distinguished  from  per- 
sonal, ii.  514 
register,  ii.  492,  493 
rights  of,  ii.   1  et  seq. 
special,  ii.  507 
threats  to  injure,  iv.  191 
Property  tax,  i.  283-286 

liabihty  for,  i.  284,  285 
tenant's  riglit  of  deduction 

of,  i.  285,  286 
valuation  for,  i.  283,  284 
Propositus,  ii.  237,  253 
Proprietor,    registered,    ii.    493, 
498 
charge  may  be  effected  by, 

ii.  483,  494 
death  of,  ii.  488,  491 
disposition  of,  ii.  479 
estate  of,  ii.  472 
executor  of,  ii.  488 
foe  simple  estate  of,  ii.  471 
land  can  be  removed  from 

register  by,  ii.  478 
legal  estate  vested  in,  ii.  480 
lien  may  be  created  by,  ii. 

484,  485 
rights  of,  in  land,  ii.  471 
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Proprietor,  registered — cont. 

small    holding    transferred 

to,  ii.  500,  501 
title    adverse    to,    ii.    472, 

477,  478,  484 
transfer  of  land  by,  ii.  474, 
480,  481 
Proprietorship  register,  ii.  493 
Prorogation 

of  Parliament,  i.  177 
Prosecution 

by  impeachment,  iv.  219 
indictment,  iv.  284-306 
information,  iv.  307-313 
prosentmout,  iv.  283 
malicious,  iii.  394-398 
speech  for,  iv.  365 

Prostitution, 

conspiracy  to  induce,  iv.  213 
disorderly  house,  keeper  of, 

iv.  199 
offences     imder     Vagrancy 
and  Criminal  Law  Amend- 
ment Acts,  iv.  198 

Protectorates,  i.   126-127 

mandated  territories  as,  i. 
127 

Protector  of  the  settlement, ii.  386 
alien  cannot  be,  ii.  387 
alienation   of   ovvn   interest 

by,  ii.  387 
consent  of,  to  assurance,  ii. 

388 
copyhold  subject  to,  ii.  414 
incompetence  of,  ii.  387 
married  woman  may  be,  ii. 

387 
nature  of  office,  ii.   388 
persons  to  be,  ii.  387 
settlor  may  appoint,  ii.  387 
'Provided  '  schools,  i.  513 
Provident 

societies,  i.  409 
Provincial 

court  of  archbishop,  i.  342, 
343 
appeals  from,  i.  344 
complaints  tried  by,  i, 

343 
judge  of,  i.  343 
special,  i.  344 
Provisional 

Collection     of    Taxes     Act 

(1913),  i.   174 
order  bill,  i.  176 


Public 

accounts,  audit  of,  i.  299 
Authorities  Protection  Act 
(1893),  iii.  706 
limitation     of     actions 
under,  iii.  453 
carriages,  i.  551,  552 
debt,  i.  203-266 
elementary  schools,   i.    512 

et  seq. 
examination    of    bankrupt, 

iii.  638,  639 
executions,  iv.  59,  464,  465 
footpaths,  i.  548 
Health  Acts,  i.  582-594 
houses,  i.  576 

hours     of     closing,     i. 
577,  578 
law,  i.  81 

criminal  law  a  branch 

of,  i.  100 
meaning  of,  i.  99 
scope  of,  i.  99  et  seq. 
nuisances,  iv.  5 
office,  refusing  to  serve,  iv. 
203 
bribery    of    holder    of, 
iv.  182 
officers,  i.  184,  185 

misconduct  of,  iv.   182 
torts  of,  iii.  703 
offices,      creation      of,      by 

Crown,  i.  203 
prosecutions.    Director    of, 
iv.  312,  313 
criminal       information 

by,  iv.  312 
duties  of,  iv.  312,  313 
roads.     See  Highways 
schools,  i.  519,  520 
stores,  iv.  163 
trustee,  ii.   171 

administration  of  estate 

by,  ii.  602,  603 

corporation  sole,  i.  367 

worship,  disturbance  of,  iv. 

169 

Public  Works  Loan  Board,  i.  235 

Publicans.         See     Intoxicating 

liquors 
Publication, 

definition   of,   under   Copy- 
right Act,  ii.  573 
of  libel,  iii.  333,  336,  337 
Punishment, 

capital,  iv.  7,  13,  15,  16.  68- 
60,  407 
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Punishment — cont. 

certainty  of,  iv.  15 
concurrent,  iv.  406 
consecutive,  iv.  406 
corporaI,iv.410-412,473-475 
different  kinds  of, 
death,  iv.  407 
detention,  iv.   413-415 
fines,  iv.  412 
imprisonment,  iv.  410 
penal      servitude,      iv. 

407-409 
police    supervision,    iv. 

413 
whipping,   iv.    410-412 
for  crime  generallj^  iv.  404 
et  seq. 
felony,  iv,  9,  10,  51 
larceny,  iv.  100-102 
treason,  iv.  9,  10 
judges'  discretion  in  award- 
ing, iv.  405 
measure  of,  iv.  12-16 
object  of,  iv.  11,  12 
of  accessories,  iv.  36 
right  of,  iv.  10,  11 
severity  of,  iv.   15 

Pur  autre  vie, 

estate,  ii.  79,  80 

devise  of,  ii.  258,  270, 

613 
emblements  of,  ii.  67 
grant  of,  ii.  79 
tenant,  ii.  67 

definition  of,  ii.  64 
emblements  belong  to, 
ii.  67 

Purchase, 

definition   of,   ii.    232 
title  by,  ii.  232 

Purchaser, 

collateral  relations  succeed 

to,  ii.  237 
costs  payable  by,    ii.    305, 

306 
definition  of,  ii.  237 
deposit  by,  ii.  308,  309 
descent    from,    ii.     237     el 

seq. 
heir  related  to,  ii.  237,  238 
Inheritance    Act    affecting, 

ii.  252 
notice  by,  in  covenants,  ii. 

401-405 
protection  of,  ii.  256 
ropiifliat ion  l)y,  ii.  295 


Q. 


Quakers 

marriage  of,  i.  423 

Qualification, 

game,  ii.  522 

Qualified, 

property,  ii.  506,  524 
title,    registration   with,    ii. 
467,  477,  486 

Quamdiu  bene  se  gesserint,  i.  197 

Quantum    meruit, 

payment   on   a,    iii.    86,    87 

Quarter    sessions,    court    of,    i. 

316 ;    iv.  239-245 
adjourned,  iv.  239 
appeal  from,  iv.  244 
appeal  to,  iv.  241,  262. 
borough,  iv.  239 
clerk  of,  iv.  244 
county,  iv.  239 
judges  of,  iv.  239 
jurisdiction  of,  iv.  240,  241 
London,  iv.  245 
Middlesex,  iv.  245 
offences  not  triable  by,  iv. 

240 
records  of,  iv.  244 
sittings  of,  iv.  239,  241 
times  for,  iv.  239,  241-243, 

245 

Quasi 

contract,  iii.  264-270 
entail,  ii.  80,  258 
fee  simple,  ii.  80 

Queen 

Consort,  i.  182 

is  a,  feme  sole,  i.  182 
rights  of,  i.   182 
violation    of,    i.     182  ; 
iv.  147 

dowager,  i.  182 

regnant,  i.  180 

husband  of,  i.  182 

is  like  a  feme  sole,  i.  427 

Question 

leading,  iv.  354 
relevancy  of,  iv.  354 

Quia  Empiores, 

statute  of,  ii.  227,  207 

alienation     under,      ii. 

51,  52,  281,  289 
frankalmoign     affected 
by,  ii.  24 
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Quiet  enjoyment, 

covenant  for,  ii.  331 
Qui  ex  damnato  coitu  nascuntur, 

ii.  262 
Qui  prior  est  tempore  potior  est 

jure,  i.  73  ;  ii.  401 
Quit  rents,  ii.   227 
Quod     nullius     est,     id    ratione 

naturali  occujjanti  conceditur, 

ii.  269 

Quo  warranto, 

information    in    natui'e    of, 

iii.  671 
prerogative  writ  of,  iii.  671  ; 
iv.  511 
Quo  Warranto  Enquiry,  ii.  34 


R. 

Rabbits,  property  in,  ii.  504,  523 
Rack  rent,  ii.  227 
Railway  and  Canal  Commission, 
iii.  180 

Railway  and  Canal  Traffic  Acts, 
iii.  180 

Railways, 

Acts  regarding,  i.  555 

as  carriers,  i.  557  ;    iii.  179, 

180 
bridges,  i.  550 
Clauses  Acts,  i.  555 
Commissioners,  i.  556 
companies,  i.  397  ;  iii.   179, 
180 
liability  for  fire,  iii.  384 
control  of,  i.  556 
inspectors  of, 

powers  of  arrest,  iv.  273 
light,  i.  555 
obstruction  of,  i.  557 
passengers,  endangering,  iv. 
65,  68 
luggage  of,  iii.  179,  180 
police,  iii.  329 
rates,  i.  556 
regulation  of,  generally,    i. 

555-558 
rolling  stock  privileged  from 

distress,  iii.  419 
servants  of,  i.  557 
Wages  Board,  i.  556,  557 

Rank.     See  Precedence 
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Rape, 

attempt  to  commit,  iv.  78 
crime  of,  iv.  75  et  seq. 
definition  of,  iv.  75 
evidence  of,  iv.  76-78 
fear,  consent  through,  iv.  76 
fraud,  consent  obtained  by, 

iv.  76 
homicide  in  resisting,  iv.  41 
incapacity    to    commit,   iv. 

20,  76 
punishment  of,  iv.  75,  76 
Rates, 

appeal  against  assessment, 

i.  503 
borough,  i.  504 
county,  i.  504 
district,  i.  504 
exemption  from,  i.  501 
general  district,  i.  504 
local  government,  i.  500  et 

seq. 
London,  i.  505 
police,  i.  504 
Poor,  i.  500  et  seq. 

charges  on,  i.  503,  504 
private  improvement,  i.  504 
proportionate  payment   of, 

i.  503 
rateable    value,     definition 

of,  i.  501 
valuation  for,  objection  to, 

i.  503 
watch  rate,  i.  504 

Ratification  of  agency,  iii.  95 

Ratione  clausurce,  i.  542,  643 

Ratione  privilegii,  ii.  524 

Ratione  soli,  ii.  505,  524 

Ratione  tenurce,  i.  542,  543 

Reading  in, 

by  curate,  i.  335 
incumbent,  i.  334 


Real 


action,  ii.  515  ;   iii.  352 
abolition  of,  iii.  352 
times  for  bringing,  iii. 
453 
chattels,  ii.  20,  81-95 
composition,  i.  352 
estate     vests     in     personal 
representative,     ii.     629, 
635,  636 
property, 

distinguished  from  per- 
sonal, ii.  514 


INDEX. 


Real  Property  Limitation  Acts, 

ii.  549  ;  iii.  444  et  seq.  ; 

iv.  524 

title    by   occupancy   vmder, 

ii.  272  et  seq. 

Realty,     effects     of     limitation 

upon,  iii.  453 
Reasonable  and  probable  cause, 

iii.  395 
Rebutter,  iii.  517 
Recaption,  iii.  371,  372 
Receipt, 

delivery  and,  iv.  91,  92 

Receiver, 

accoLuits  of,  iii.  576 

appointment  of,  iii.  575, 
585,  586 

by  way  of  equitable  exe- 
cution, iii.  543 

discharge  of,  iii.  577 

duty  of,  iii.  576 

fitness  of,  iii.  576 

salary  of,  iii.  577 

security  by,  iii.  576,  577 

Receivers 

of  stolen  goods,  iv.  117-119 
guilty  knowledge  of,  iv. 

118,  119 
pvini-shment  of,  iv.  118 

Receiving   order,   generally,    iii. 
637 

Recognizance,  iv.  479,  480 
conditions  of,  iv.  418 
forfeiture  of,  iv.  418,  480 
for  good  behaviovir,  iv.  415 

et  seq. 

justices  may  accept,  iv.  415 

on  certiorari,  iv.  319 

to  appear  for  trial,  iv.  281 

give  evidence,  iv.   281 

keep  the  peace,  iv.  415 

Record, 

conveyance  by,  ii.  341 
courts  of.     See  Court 
debt.s  of,  ii.  547-549,  638 

Recorder, 

not  eligible  for  parliament, 
i.  136 
Recovery,  ii.  59,  60,  280,  414 
abolition  of,  ii.  286,  384 
customary,  ii.  414 
definition  of,  ii.  384 
distinguished  from  fine,   ii. 
384 
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life  estate  forfeited  by,  ii. 

385 
married  woman  bound  by, 

ii.  385 
of  land,  action  for,  ii.  273  et 
seq.,  514,  515  ;  iii. 
352-355 
in  county  court,  iii. 
678 
Rector, 

distinguished     from     vicar, 
i.  331-333 
Redemption, 

day  of,  ii.  107,  108 
equity  of,  ii.  108 
Reditus, 

albi,  ii.  227 
capitales,  ii.  227 
definition  of,  ii.  224 
nigri,  ii.  227 
quieti,  ii.  227 
sicci,  ii.  226 
Re-entry 

by  landlord,  ii.  89 
provision  for,  ii.  359 
Re-examination,    iii.    535,    536 ; 
iv.  355 

Referee 

'  in  case  of  need,'  iii.  141 
Official,  iii.  436 
trial   before,   iii.    435,    436, 
518 

Reform 

Act  (1832),  i.  203;  iv.  520 
Reformatory, 

certified,  iv.  478 
inebriate,   i.    607  ;  iv.    414, 

478,  479 
schools,     i.     525  ;  iv.     420, 

480-483 
state,  iv.  478 

Regent, 

appointment  of,  i.  181 

Register, 

false  entries  in,  iv.  131 
of  companies,  ii.  557 

deeds  of  arrangement,  ii. 

460 
designs,  ii.  562,  686 
electors,  i.  168 
land,  ii.  466 

charges,  ii.  460 
trade   marks,    ii.    564   et 
seq. 
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Register — cont. 
parish,  i.  613 

rectification  of,  ii.  4C9,  478, 
49(j 
Registered  land, 

adverse   possession   in   case 

of,  ii.  472 
charge  of,  ii.  482-484 
incumbrances  on,  ii.  477 
lien  on,  ii.  484,  485 
mortgages  of,  ii.  481 
removal   of,    from    register, 

ii.  478 
restrictive  conditions  on,  ii. 

487 
sale  of,  ii.  485-487 
title  by  adverse  possession 

to,  ii.  477,  478 
transfer  of,  ii.  481,  488 
trusts  affecting,  ii.  488 
unregistered  dealings  with, 
ii.  478-481 
Registrar, 

deputy,  i.  613 

of  admiralty,  iii.  625 

births  and  deatlis,  i.  613- 

615 
Chancery  Court,  iii.  560 
county  courts,  iii.  676 
Friendly  Societies,  i.  406, 

407 
Land  Registry, 

powers  of,  ii.  468 
marriages,  i.  421  et  seq., 

613 
solicitors,  i.  641 
Superintendent,  i.  613 
Registrar -General  of  birtlis  and 

deaths,  i.  613-615 
Registration.     See    also    Regis- 
tration of  Title 
certificates  of,  i.  616 
civil,  i.  613,  614 
districts,  i.  613 
ecclesiastical,  i.  612,  613 
in  boroughs,  i.  153  et  seq. 

counties,  i.  153  et  seq. 
notice  of,  ii.  489 
of  assurance  of  land,  ii.  455 
et  seq. 
biUsofsale,ii.  539-542 
births,  i.  612  et  seq. 
burials,  i.  612 
companies,    i.    388-390 ; 

ii.  557 
composition     deeds,    iii. 
663 


Registration — co7it, 

of  deaths,  i.  612  et  seq. 
deeds,  ii.  454  et  seq. 

in  Middlesex,  ii.  457 
of   arrangement,    ii. 
460  ;  iii.  663 
de-signs,  ii.  562,  585 
Friendly  Societies,  i.  406, 

407 
judgments,  ii.  460 
land  charges,  ii.  459,  460 
leaseliold,  ii.  472,  476 
limited  partnerships,  iii. 

247 
marriages,  i.  425  et  seq., 

612  e^  seq. 
money-lenders,   iii.    257- 

259 
ships,  i.  564,  565 
title,  ii.  456  et  seq. 
trade   marks,    ii.    564    et 

seq.,  586,  587 
writs  and  orders  relating 

to  land,  ii.  459-462 
restraint    on    alienation, 

ii.  470 

Registration  of  title,  ii.   456  et 
seq. 
application  for,  ii.  463 
compulsory,  ii.  464,  497,  498 
exemption     from,      ii. 
498-500 
criticism  of,  ii.  463 
definition  of,  ii.  456 
evidence  of,  ii.  485-487 
exemption     from     compul- 
sory, ii.  498-500 
forms  of,  ii.  495 
history  of,  ii.  463 
incmnbrances   prior   to,    ii. 

473,  477 
jomt  owners,  ii.  490 
land  subject  to,  ii.  466 
natui-e  of,  ii.  467 
objects  of,  ii.  464,  465 
persons  capable  of  applying 

for,  ii.  466,  467 
possessory,  ii.  474-476 
Royal    Commission    on,    ii. 

459 
sinall   holdings   subject    to, 

ii.  500,  501 
State  guarantee  in,  ii.  469 

Regnant,  Queen,  i.  180 

Re-insurance,  iii.  197,  198 

Rejoinder,  iii.  517 
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Relation  back, 

in  bankruptcy,  iii.  647-649 
Relatives 

maintenance  by,  i.  533,  534 
Release 

by  way  of  enlarger  V  estate,  ii. 
352 
entry   and  feoff- 
ment, ii.  353 
extinguishment, 

ii.  353 
mitter  restate,  ii. 

353 
mitter  le  droit,  ii. 
353 
deed  of,  ii.  352,  427 
definition  of,  ii.  351 
effectual  as  a  lease  and  re- 
lease, ii.  368 
implied  by  law,  ii.  352 
of  contract,  iii.  76 
surety,  iii.  252,  253 

Relief, 

against  forfeiture,   ii.    102- 

104 
in  knight  service,  ii.  27 
socage,  ii.  27 
Relief,  poor  law, 

generally,  i.  530  et  seq. 
Religion, 

articles  of,  i.  355 
contracts  furthering  offences 

against,  iii.  47 
freedom  of,  iv.  519,  520 
offences  against,  iv.  168-170 

Religious 

instruction  in  schools,  i.  513- 
516,  520,  521 

Orders,  ii.  279 
Remainder  in  things  personal,  ii. 

510,  511 
Remainders,  ii.  121-132 

alternative,  ii.  127 

concurrent,  ii.  127 

contingent,  ii.  125-132,  364, 
375 

creation  of,  ii.  124  et  seq. 

defeat  of,  ii.  129,  371 

definition  of,  ii.  121 

distinguished    from    rever- 
sions, ii.  122 

freehold,  ii.  122,  123 

leasehold,  ii.  124 

limitation  of,  ii.  121,  125 

uses  similar  to,  ii.  374 

vested,  ii.  124,  126,  126 

[ 


Remainders  and  reversions, 

right  of  action,  when  accru- 
ing, iii.  444-446 
Remedy  for  breach  of  contract, 

iii.  81-90 
Remote  damage,  iii.  273, 276,  277 
Removal 

of  goods  to  prevent  distress, 
iii.  420 
indictment,  iv.  318 
order,  appeal  from,  i.  535 
making  of,  i.  533-536 
Remuneration,  solicitors',  i.  630- 
638 
of  arbitrator,  iii.  434 
barristers,  i.  645,  646 
I  judges,  i.  296 
members  of  parliament, 

i.  150 
trustee,  ii.  171 
Rent.     See  also  Courts  (Emer- 
gency Powers)  Act  ;    In- 
crease    of     Rent     Acts  ; 
Rent  Charge  ;    Rent  Ser- 
vice 
accrual  of,  ii.  69,  228 
apportionment  of,  ii.  69,  228 
arrears  of,  ii.  226,  229  ;  iii. 

353,  412,  413,  449 
chief,  ii.  227 
definition  for,  ii.  224 
distraint  for,  ii.  225  et  seq., 

508  ;   iii.  412-428 
fee  farm,  ii.  23,  227 
fee  simple,  ii.  53 
incident  to  reversion,  ii.  120 
non-payment  of,  ii.  102, 103, 

273 
one  year's  arrears  in  execu- 
tions, iii.  449 
origin  of,  ii.  349 
payment  of,  ii.  98,  224,  228 
personal       representatives' 

liability  for,  ii.  637 
quit,  ii.  227 
rack,  ii.  227 
recovery  of,  iii.  449 
redemj)tion  of,  ii.  229 
reservation  of,  ii.  44 
sock,  ii.  226 

tenant  liable  for,  ii.  225 
tune  of  payment,  ii.  228 
white,  ii.  227 
Rent-charge, 

definition  of,  ii.  226 
distress  for,  ii.  226 
100  J 
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Rent-cliarge— con^ 

in  lieu  of  tithes,  i.  352-354 

liability  in  case  of,  ii.  201 

perpetual,  ii.  229 
Renting  a  tenement, 

settlement  by,  i.  531 

Rent  of  assize,  ii.  227 
Rent  service, 

definition  of,  ii.  225 

distress  for,  ii.  225 

origin  of,  ii.  31 

quit  rents  are,  ii.  227 
Replevin,  iii.  371 

action  of,  ii.  515  ;   iii.   371, 
425,  426,  077 
Reply,  iii.  516,  517 

delivery  of,  iii.  548 
Reporter's  copyright.   See  Copy- 
right 
Reports, 

law,  i.  25  et  seq. 

Representation,  false.  See  Mis- 
representation 

Representation  of  the  People 
Act,  1918.    See  Elections 

Representation,  parliamentary, 
iv.  520 

Representative 

capacity,    suing    or    being 
sued  in,  iii.  489,  552,  553 
peers,  i.  133 

Reprieve, 

ex  arhitrio  judicis,  iv.  458 
ex  niandato  regis,  iv.  458 
ex  necessitate  legis,  iv.  458 
insanity  cause  for,  iv.  459 

Reputation, 

torts  respecting,  iii.  332  et 
seq. 
Request, 

courts  of,  iii.  675 

Requisitions  on  title,  iii.  302-303 
Rescission  of  contract,  iii.  60,  61 
Rescue 

of  prisoner,  iv.  173 

Reserves, 

army,  i.  257 

Residence.    See  also  Domicile 
house  of,  i.  586 
settlement  b}^  i.  533 

Residential  franchise,  i.  155,  156 

Residuary  legatee,  ii.  647,  648 


Res  perit  suo  domino,  ii.  535 
Respondentia, 

bond,  iii.  259 

money  taken  up  at,  iii.  259 
Responsa  Prvdentum,  i.  31 
Restitution 

of  conjugal  rights,  iii.  606 
stolen  goods,  iv.  426-431 
appeal  from  order  for, 
iv.  431 
by  pawnbrokers, 
iv.  430 
under  Larceny  Acts 
(1861  and  1901), 
iv.  427,  428 
powers  of  Court  of 
Summary  Juris- 
diction as  to,  iv. 
430 
Restraint, 

of  trade,  iii.  49-51 
on  alienation,  ii.  288-291 
anticipation,  i.  433,  434, 
438  ;  ii.  513  ;  iii.  646 
'  Restriction,' 

distinguished  from  'caution,' 

ii.  490 
entry  of,  in  Land  Register, 
ii.  489,  491 
Restrictive 

conditions,  entry  of,  in  Land 

Register,  ii.  487 
covenant,  iii.  220,  221 

Retailing    liquor.     See     Intoxi- 
cating liquor 

Retainer 

by   executor,   ii.    638,    639, 

642 
of  barrister,  i.  646 

solicitors,  i.  626-628  ;  iii. 
103 
remedy  by,  iii.  411,  412 
Retaliation.     See  Lex  talionis. 
Retrait  communal,  ii.  611 
Retrait  feodal,  ii.  612 
Retrait  lignager,  ii.  611 
Retreats 

for  drunkards,  iv.  479 
Returning  officer 

at  elections,  i.  152,  153 
expenses  of,  i.  162 
Revenue, 

jurisdiction   of   Exchequer, 
iii.  467 
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Hevenue—cont. 

of  Crown,  i.  261-279 
audit  of,  i.  299 
extraordinary,    i.    206, 

270-279 
ordinary,  i.  266-270 
sources  of,  i.  263  et  seq. 
Reversal  of  outlawry,  iv.  317 
Reversion,  ii.  283,  358 

abstract  on  sale  of,  ii.  298 
definition  of,  ii.  119 
distinguished  from  remain- 
der, ii.  122 
duty,  abolition  of,  i.  278 
expectant  on  lease,  ii.   119, 

358,  359 
freehold,  ii.  120 
grant  of,  ii.  120 
incidents  of,  ii.  119 
limitation  of,  ii.  120 
merger  of,  ii.  498 
severance  of,  ii.  359 
transfer  of,  ii.  346 
Reversionary  interests 

of  married  women,  ii.  393 
Revocation 

of  offer,  iii.  13 

patent,  ii.  560,  561 
probate,  ii.  632,  633 
will,  ii.  625-628 
Richmond  Forest,  ii.  221 
Right 

of  action,   discharge  of,   iii. 

76-78 

entry,    ii.    99,    100,    291, 

345,  348  ;   iii.  354,  355 

re-entry,  i.  99 

Petition  of,  i.  107,  108,  189, 

197  ;   iv.  503 
to  contribution,  iii.  278,  279 
sue,  iii.  442 
Right  of  entry,  ii.  345 
alienation  of,  ii.  291 
a.ssignment  of,  ii.  99 
devise  of,  ii.  100 
stranger  not  entitled  to,  ii. 
99 
Right  of  way,  ii.  7,  194,  198,  213, 
215 
necessary,  ii.  214,  339 
obstruction  of,  ii.  215 
permissive,  ii.  214 
prescriptive,  ii.  214 
repair  of,  ii.  201,  215 
reservation  of,  ii.  329 
suspension  of,  ii.  427 
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Right-close,  writ  of,  ii.  42 
Rights, 

Bill  of,  i.  107,  108,  179,  181, 

187,  195,  252  ;   iv.  507 
equitable,  i.  67-74 
in  personam,  i.  84  et  seq. 
in  rem,  i.  84  et  seq. 
of  property,  ii.  1  et  seq. 
Riot 

Act,  iv.  187,  188 
damages  from,  iv.  188 
force  justified  by,  iv.  188 
riotous  assembling,  iv.  188 
suppression  of,  iv.  187,  188 
Ritual,  Church,  i.  355-357 
River, 

boundary,  ii.  271 
fishing  in,  ii.  223,  224 
ownership  of,  ii.  271 
weirs  in,  ii.  223 
Roads.     See  Highways 
Robbery,  iv.  102,  103 

assault  to  commit,  iv.  102, 

103 
punishment  of,  iv.  103 
Rogues,  incorrigible,  iv.  241 
Rolling  stock.     See  Railway 
Roman  Catholic  Charities  Acts, 

i.  362 
Roman  Catholics, 

Crown   cannot  descend   to, 

i.  180 
marriage  of,  i.  424 
offices  barred  to,  i.  361 
relief  of,  i.  361 
Roman  law,  i.  31 

accession  in,  ii.  525—527 

adoption  of,  i.  35 

conflict   with   English    law, 

iv.  490 
confusion  and  commixtion, 

ii.  527 
legitimation  in,  ii.  262 
right  of  children  imder,  ii.  3 
study  of,  i.  20 
Romilly's  Act,  ii.  629 
Routs,  iv.  187 

Royal.     See  also  Crown  ;  King  ; 
Prerogative 
Air  Force,  i.  260 
assent,  i.  171,  172 

refusal  of,  i.  172 
courts.     See  Court 
family,  i.  182,  183 
fish,  i.  268  ;  ii.  522 
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Royal — cont. 

forces,  i.  195,  19G,  251  etseq. 
marines,  i.  259,  260 
marriage,  i.  425  ;  iv.  156 
Marriage  Act,  i.  183 
mines,  i.  270 

prerogative,  i.  178,  184-209, 
245 
limitations    on,    i.    185 
et  seq. 
revenue,  i.  261-279 
stores,  iv.  163,  164 
Rubrics,  i.  356 
Rule 

against  perpetuities,  ii.  104, 
128,  379-382,  512 
application  of,  ii.  379 
other  interests    subject 
to,  ii.  380,  381 
in  Rylands  v.  Fletcher,  iii. 
381 
Shelley's    Case,    ii.     128, 
132  et  seq.,  164,  234 
Rules 

Publication  Act  ( 1 893),i.  250 
Supreme  Court,  i.   47  ;    iii. 
482 
Running  with  land, 

covenants.     See  Covenants 
Rural 

deans,  331 

district  council,  i.  487-489 

parishes  generally,  i.  490  et 

seq. 
sanitary  district, 

council  of,  i.  487 
Russell,  Earl 

trial  of,  iv.  223,  224 
Rylands   v.    Fletcher,    Rule   in, 
iii.  381 


s. 

Sacrilege,  iv.  114 
Safe-conduct,  iv.  207 
Sailors.     See  also  Seamen. 

property    of,    exempt    from 

estate  duty,  ii.  668 
wills  of,  ii.  617,  623 
St.  Leonards',  Lord  (Act),  ii.  252 
Salaries.     See    also    Remunera- 
tion ;  Wages 
Consolidated  Fund  services, 
i.  296 


Sale, 

agreement,  iii.  106 
bUl  of,  ii.  538-544 
by  auction,  ii.  294,  296  ;  iii. 
109 
factors,  iii.  114  e<  seq. 
the  court,  iii.  568  et  seq. 
certificate  of,  iii.  571 

when  abortive,  iii.  572 
contract  of,   ii.   306  et  seq. 

definition  of,  ii.  500 
in  market  overt,  ii.  532  ;  iii. 

112, 113 
of  advowsons,  i.  347 

chattels  corporeal,  ii.  535 
distress,  iii.  423,  424 
goods,  ii.  535  ;    iii.  105- 
123 
Act  (1893),  i.  301  ;    ii. 

535  ;  iii.  105 
by  description,  iii.  117- 

118 
by  sample,  iii.  118—119 
defined,  iii.  105 
exchange  distinguished 

from,  iii.  105 
form  of  contract  of,  iii. 

108-110 
on  execution,  iii.  568- 

573 
specific  performance  of, 

iii.  89 
stipulation  of  price,  ii. 
514 
horses,  iii.  113 
land,  contracts  for,  ii.  292, 

293,  308  et  seq. 
offices,  iv.  162 
registered  land,   ii.    485- 

487 
settled  land,  ii.  439,  440 
stolen  property,  iii.  112— 

114 
warranty  on,  iii.  116-118 
or  return,  iii.  107 
title  by,  ii.  534-537 
Salvage,  ii.  521,  688 

action  for,  iii.  625-627 

Sample,  sale  by,  iii.  118-119 

Sanitary 

authorities,  i.  487 
councils,  i.  487 

Satisfaction 

and  accord,  iii.  411 
by  legacJ^  ii.  659-661 

Satisfied  terms,  ii.  91 
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Savings  banks,  i.  382-386 
deposits  in,  i.  382-383 
interest  on,  i.  383 
management  of,  i.  383 
Post  Office,  i.  382,  384-386 
trustee,  i.  382 

rules  of,  i.  384 
Scale  of  Costs.     See  Costs 
Schools.     See  also  Education, 
attendance   compulsory  at, 

i.  516,  517 
blind  and  deaf,  i.  517 
continuation,  i.  518,  519 
elementary,  i.  512  et  seq. 
endowed,  i.  519,  520 
industrial,  i.   525  ;   iv.   420, 

480-483 
managers  of,  i.  513,  514 
medical  inspection  of,  i.  517 
'non-provided,'  i.  514 
nursery,  i.  517 
poor  law,  i.  524,  525 
'  provided,'  i.  513 
public,  i.  519,  520 
reformatory,  i.  525  ;  iv.  420, 

480-483 
religious    education    in,     i. 

513-516,  520,  521 
sites  for,  i.  522,  523 
teachers,  i.  515 
voluntary,  i.  514 

Scilly  Isles,  i.  114 

Scold, 

common,  iv.  202 

Scotland, 

Act  of  Union,  i.  115 
Acts  of  Parliament  applic- 
able to,  i.  115 
Courts  of  Justice  of,  i.  115, 
116 
appeal  from,  i.  116 
legal  system  of,  i.  115,  116 
local  government  of,  i.  116 
marriages  in,  i.  425 
population  of,  i.  115 
representation     in     Parlia- 
ment, i.  115 
Secretary  for,  i.  115 
union  with  England,  i.  115 

Scripts,  affidavit  of,  ill.  603 

Sculptures, 

copyright  in,  ii.  570,  571 

Scutage,  i.  107  ;    ii.  21 

Sea, 

capturoat,  ii.  520,  521 


Sea — cont. 

carriers  by,  i.   559  et  seq.  ; 

iii.  181  et  seq. 
marks,  i.  204 
offences  committed  at,   iv. 

238,  239 
shore,  prerogative  rights  to, 

i.  204 
Seal, 

contracts   under,  iii.  16,  17, 

24,  25 
necessary  to  deed,  ii.  323 
of  corporation,  i.  370,  371 

Seamen.       See    also    Merchant 
Shipping  ;    Navy  ;    Ship- 
ping ;   Sliips 
compensation  to,  iii.  230 
definition  of,  iii.  227 
discharge  of,  iii.  227,  228 
engagement  of,  iii.  227 
engineers,  i.  560 
food  of,  iii.  227 
injuries  to,  iii.  229,  230 
laws  relating  to,  iii.  227-230 
maritime  lien  of,  iii.  228,  229 
master,  iii.  229 
provisions  for  safety  of,   i. 

563,  564 
under  Workmen's  Compen- 
sation Act  (1900),  iii.  230, 
304 
wages  of,  iii.  227,  228 
wills  of,  ii.  617,  623 

Searches,  ii.  493 

Search  warrant, 

force  in  execution  of,  iv.275 

for  stolen  goods,  iv.  275 
Seaworthiness,  iii.  201 
Seek,  rent,  ii.  227 
Secondary 

evidence,  iii.  536  ;  iv.  371 

use,  ii.  374 

Secretaries  of  State,  i.  230,  231, 
235-238 
members  of  Parliament,  as, 
i.  138 

Secretary 

of  State  for  Air,  i.  238 

Colonics,  i.  238 
Foreign  Affairs, 

i.  238 
India,  i.  238 
Ireland,  i.  230 
Scotland,  i.  230 
War,  i.  237,  238 
104] 
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Secrets, 

official,  iv.  IGl 

offences  under  Acts  of 
1911  and  1920,  iv. 
161 

Secured  creditor,  ill.  653 

Securities, 

for  good  behaviour,  iv.  415 
et  seq. 
keeping   the    peace,    iv. 
415 

Security,  for  costs,  iii.  524 

Security  Act  of,  iv.  513 

Se  defendendo, 

homicide,  iv.  43 

Sedition,  iv.  153 

Seditious 

libel,  iv.  154 
meetings,  iv.  186 
societies,  prohibition  of,  iv. 

158 
speaking,  etc.,  iv.  153 

Seducing 

to  desert  army,  iv.  160 

Seduction,  iii.  405,  406 

action  for,  iii.  405,  406 

Seisin,  ii.  164 

actvial,  ii.  240 
in  deed,  ii.  72,  74,  240 
in  law,  ii.  72,  74,  239 
livery  of,  ii.  47,  84,  122,  342- 

344,  363,  364,  530 
to  uses,  ii.  157  et  seq.,  369 
unity  of,  ii.  427 

Seisina  facit  stipitem,  ii.  239,  242 

Seizure,  ii.  519,  520 

distress  effected  by,  iii.  421 
of  heriots,  iii.  411 

Self-defence,  iii.  283,  410 

Self-murder.     See  Suicide 

Self-preservation , 

as  justification  for  homicide, 
iv.  42 
Sentence.     See  also  Judgment ; 
Punishment 
appeal  against,  iv.  437 
commencement  of,  iv.  445 
concurrent,  iv.  406 
consecutive,  iv.  406 
modification  of,  iv.  227,  442, 
443 
S.C. — VOL.  IV.  r 


Sentence — cont. 
of  death, 

execution   of,   iv.   463- 

467 
form  of,  iv.  407 
infants  exempt  from,  iv. 
58 
pardon  bar  to,  iv.  332,  399 
remission  of,  iv.  473 
standardisation  of,  by  Court 
of    Criminal    Appeal,    iv. 
453 
transportation,  abolition  of, 
iv.  407,  408 

Separation.     See    also    Judicial 
separation 

arrangements  for,  i.  443 

by  consent,  i.  443,  444 

deed  of, 

dum  casta  clause  in,  i.  443 
generally,  i.  443,  444 
void  on  reconciliation,  i. 
444 

wilful,  iii.  614 

Sequestration, 

writ  of,  iii.  544 

Serfdom,  ii.  16 

Peasants'  Revolt,  The,  ii.  37 
Serjeants'  Inn,  i.  31 
Servant.     See    also    Workman  ; 
Workmen's  Compensation 
Act 
board  wages  of,  iii.  222 
character  of,   iii.    219,  220, 

223 
Crown,  iii.  232,  233 
delegation  of  duties  of,  iii. 

321    322 
dismissal  of,  iii.  217-219 

wrongful,  iii.  219 
embezzlement   by,  iv.    104, 

105 
erroneous    exercise    of    dis- 
cretion of,  iii.  322 
hiring  of,  iii.  222,  317,  318 
illness  of,  iii.  218 
independent  contractor  dis- 
tinguished from,  iii.  313 
infant  as,  iii.  215 
maintenance  of,  iii.  223 
master's  liabilitv  for  injuries 
to,  iii.  298-309 
responsibility    for,    iii. 
316-323 
negligence  of  fellow,  effect 
of,  iii.  229 
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Servant — cotit. 

restrictive  covenants  by,  iii. 

220,  221 
scope    of    emplojTnent    of, 

iii.  316-321 
seduction  of,  iii.  405,  406 
suspension  of,  iii.  218 
•  torts  of,  iii.  316-323 
varieties  of — 

agents,  iii.  96  et  seq. 
apprentices,  iii.  230-232 

pauper,  iii.  232 
domestic,  iii.  222,  304 
labourers,  iii.  223 
menial,  iii.  222 
wages  of,  iii.  216,  217,  222 
Service, 

affidavit  of,  iii.  582,  590 
contract  of,  iii.  213-236 

termination  of,  iii.  216— 
219 
for  life,  iii.  215 
free,  ii.  16 

free  socage,  ii.  24-27 
knight,  ii.  14,  20,  22,  28,  29 
of  writ  in  action,  iii.  498,  499 
personal,  iii.  498-499 
Scotland     or     Ireland, 

iii.  497 
substituted,  iii.  499 
writ  out  of    jurisdiction, 
iii.  496-498 
notice  in  lieu  of,  iii. 
498 
rent,  ii.  31,  225,  227 
sokeman's,  ii.  42,  43 
tenure  by,  ii.  14  et  seq. 
villein  socage,  ii.  25,  32 

Servitude,     penal.     See     Penal 
servitude 

Sessions, 

petty,  i.  316 
quarter,  i.  316 
special,  i.  317 
Set-off,  iii.  513,  514 
Settled  land,  ii.  428  et  seq. 
alienation  of,  ii.  291 
building  leases  of,  ii.  441 
definition  of,  ii.  433 
effect  of  Act  of  1882  upon, 

ii.  432  et  seq. 
enfranchisomont  of,  ii.  440 
exchange  of,  ii.  440 
improvement  of,  ii.  448-450 
mining    leases    of,    ii.   441, 
446 


Settled  land — cont. 
origin  of,  ii.  428 
partition  of,  ii.  440 
powers    of    tenant    for    life 

over,  ii.  429  etseq. 
registration  of,  ii.  491 
sale  of,  ii.  439,  440 
Settled  Estates  Acts,  effect 

of,  ii.  430 

Settlement, 

ante-nuptial,  i.  442 
beneficiaries  under,  ii.  450 
by  apprenticeship,  i.  532 
birth,  i.  531 
estate,  i.  532 
marriage,  i.  531 
parentage,  i.  531 
paying  taxes,  i.  532 
renting   a   tenement,    i. 

531 
residence,  i.  533 
compound,  ii.  434,  435 
definition  of,  ii.  433 
equity  to  a,  i.  433 
estate  duty,  ii.  662,  677,  678 
infants,  i.  460  ;   ii.  660 
investments  under,  ii.  445, 

446 
marriage,    i.    441-443 ;      ii. 
316 
variation  of,  on  divorce, 
iii.  618,  619 
of  bastard,  i.  456 
persona],  ii.  434 
poor  law,  i.  530-533 
^o.9<-nuptial,  i.  442 
property  under,  ii.  444-448 
protector  of  the,  ii.  386,  414" 

et  seq. 
trustees  of,  ii.  445,  450-453 
voluntary,    in    bankruptcy, 
iii.  651,  652 

Settlement,  Act  of,  i.   103,  107, 
108,  138,  179,  180;   iv.  513 

Settlor,  definition  of,  ii.  680 

Several  fishery,  ii.  208 
pasture,  ii.  208 

Severalty,  ii.  137,  143 
shifting,  ii.  11 

Severity     of    punishment.     See 
Punishment 

Sewers, 

distinguished    from    drains, 

i.  584 
provision  of,  i.  584,  585 
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Sexton,  i.  337 

Shack,  common  of,  ii.  205 

Shares,  ii.  554,  555 

companies    limited    by,    ii. 

554,  555 
conversion  into  stock,  ii.  556 
definition  of,  ii.  554 
distinguished    from    stock, 

ii.  555 
gambling  in,  iii.  52 
personal        representatives' 

liability  for  calls   on,   ii. 

637 
registration  of,  ii.  555 
transfer  of  title  to,  ii.  588 

Shelley's  Case, 

Rule  in,  ii.  128,  132  et  seq., 
164,  234 

Sheriff, 

appointment  of,  i.  301 
arrest  by,  i.  303  ;   iv.  268 
assignment  of,  i.  302 
authority  and  rank  of,  i.  302 
court  of,  iii.  675 
death  of,  i.  301 
deputy  of  the,  i.  305 
duties  of,  i.  302-305 
execution   of  criminals   by, 

i.  303 
mode  of  electing,  i.  301 
office  of,  i.  301,  302,  474 
is  compulsoiy,  i.  301 
officers  of,  i.  305,  306 
of  London  and  Middlesex, 

i.  301 
powers  of,  i.  302-305 
pricking  for,  i.  301 
qualification  for,  i.  302 
responsibility,  i.  303,  305 
imder-sheriff,  i.  305-306 
woman  as,  i.  302 

Sheriff's  tourn,  iv.  248 

Shifting  severalty,  ii.  1 1 

Shifting  use,  ii.  374,  375 

Shipmoney,  cases  of,  iv.  504 

Shipowner, 

alien  may  not  be,  i.  217 
liability  of,  iii.  181-184,  187, 
188 
Hague    Rules    relating 

to,  iii.  184 
limitation   of,   iii.    181, 
182 


Shipping.  See  also  Carriage  by 
sea  ;  Collisions  at  sea  ; 
Merchant  shipping  ; 

Navigation  ;        Pilotage  ; 
Seamen  ;  Ships  ;  Wreck 
Board  of  Trade  certificates, 
i.  560 

Ships, 

action  against,  iii.  619 
arrest  of,  iii.  620 
articles,  iii.  227 
capture  of,  ii.  520,  521 
certificate  of  seaworthiness 

for,  i.  561 
emigrant,  i.  561 
foreign,  iii.  227 
larceny  in,  iv.  101 
lien  on,  iii.  228,  229 
masters  of,  i.  560 
merchant  ships, 

mortgage  of,  i.  566 
ownership    of,    i.    564— 

566 
registration  of,  i.   564, 

565 
transfer  of,  i.  565,  666 
transmission  of  title  to, 
i.  566 
navigation  of,  i.  563,  5W^ 
passengers,  i.  561 

registration  of,  i.  561 
seaworthiness    of,    i.    561  ; 

iii.  201 
ship's    papers,    forgery    of, 

iv.  127 
tonnage  of,  i.  565 
wireless    telegraphy    on,    i. 
560 

Shipwrecks.     See  Wreck 

Shop  clubs,  iii.  225 

Shore  of  the  sea,  i.  204 

Short  titles, 

citation  of  Acts  bj%  i.  44 

Sic  utere  tuo 

utalienumnon  Icedas,  iii.  357 

Sidesmen,  i.  337 

Signature, 

deed  requires,  ii.  324 
forged,  to  bill  of  exchange, 

iii.  142-144 
forged,  to  cheque,  iii.   156, 

157 
necessary  to  wills,  ii.    620, 

622 
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Silver 

coin,  offences  as  to,  iv.  165 

false  marks  on,  iv.  133 

mines,  i.  270 
Simony,  i.  350,  351 
Simple 

contract,  iii.  16 

debts,  ii.  548,  549 

larceny,  iv.  101 

Sinking  fimds,  i.  265 
Sister  of  deceased  wife, 

marriage  with.     See  Marri- 
age 
Slander,  i.  54  ;    iv.  191 

actionable,  iii.  334,  335 
defences  to  action  for,  iii. 

337  et  seq. 
definition  of,  iii.  332 
distinguished  from  libel,  iii. 

334-336 
justification  of,  iii.  337,  338 
limitation  of  action  for,  iii. 

336 
of  title    and    of    goods,    iii. 
342, 343 
women,  iii.  335 
payment  into  Court  in,  iii. 
,    513 

privilege,  iii.  338-341 
publication  of,  iii.  336,  337 
when   criminal   offence,  iv. 
191 
Slate  club,  i.  406 
Slave  trade,  iv.  209 

abolition  of,  iv.  528 
Pacific  Islanders  protection, 

iv.  209 
repression  of,  iv.  209 

Small  holdings,  registration  of, 
ii.  500,  501 

Small  tenements, 

recovery   of   possession   of, 
iii.  353 
Smithfield  market,  ii.  220 

Smuggling,  iv.  162 

punishment    for,     iv.     162, 
163 
Socage,  ii.  25-30 

definition  of,  ii.  25 

free,  ii.  25-30 

guardian  in,  i.  461,  462  ;   ii. 
27,  28 

relief,  ii.  27 

vilWiii.  ii.   16,  25,  32,  41 

I  1 


Societies.      See     also     Associa- 
tion; Combination;  Trade 
unions 
benefit  building,  i.  409,  410 
benevolent,  i.  406 
borrowing  powers,  i.  408 
cattle  insurance,  i.  406 
collecting,  i.  405 
Friendly,  i.  405-408 
industrial  and  provident,  i. 

409 
loan,  i.  414 

specially  authorised,  i.  406 
unlawful,  iv.  158 
workmen's  clubs,  i.  406 

Sodomy,  iv.  83,  84 

Sokemans,  ii.  42,  43 

Soldiers.     See  also  Army 

legal  position  of,  i.  256 
propertj'    of,  exempt    from 

estate  duty,  ii.  668 
wills  of,  ii.  617,  623 

Solemn  form, 

probate  in,  iii.  600 
effect  of,  iii.  605 

Solicitor-General, 

position  of,  i.  244 

Solicitors.     See  also  Law  Society 
admission   of,   i.    620,    621, 

623 
advocates 

.    in     Bankruptcy    Divi- 
sion, i.  625 
covmty  courts,  i.  625 
agreement  with  client,  i.  630 

et  seq. 
barrister  admitted  as,  i.  621 
bills  of  co-sts  of,  i.  630-638 
cash  account,  i.  633 
certificate  to  practise  as,  i. 

624 
clerks  admitted  to  be,  i.  620 
clerks  (arficlod)  of,  i.   620- 

622,  624  ;  iii.  231 
colonial,  i.  622 
disabilities  of,  i.  ()25,  626 
discipline  over,  i.  640-642 
duties  of,  i.  628-630 
education  of,  i.  622 
generally,  i.  619  ct  seq. 
gifts  to,  i.  629 
legacy  to,  i.  630 
lien  bj',  i.  (539  ;   iii.  165 
magistrates,  as,  i.  311! 
negligence  by,  i.  630 
08  J 
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Solicitors — cont. 

privileges  of,  i.  625,  626 
qualifications  for,  i.  620 
registrar  of,  i.  641 
remedies  for  and  against,  i. 

638-640 
remuneration  of,  i.  630-638 
general  orders  relating 
to,  i.  634-637 
retainer  of,  i.  626-628  ;  iii. 

103 
right  of,  to  audience,  i.  625 
practise,  i.  624 
trustee,  i.  629 
unqualified  person  acting  as, 
i.  619,  G20 
Solitary   confinement,   abolition 

of,  iv.  410 
Somers,  Lord,  iv.  508 
Sorcery,  iv.  170 
South  Africa,  Union  of, 
judicature  of,  i.  121 
legal  system  of,  i.  121 
Parliament  of,  i.  121 
provinces  of,  i.  120 
Sovereign.     See  Crown  ;   King  ; 

Prerogative  ;  Royal 
Sovereignty, 
legal,  i.  101 
of  State,  i.  6 
Speaker 

of  House   of  Commons,    i. 
166,  200 
Lords,  i.  166 
Special 

agent,  iii.  96 
bailiff,  i.  306 
commissioner   of  oj'cn-  and 

terminer,  iv.  232,  233 
constable,  i.  321,  322 
damage,  iii.  504,  505 
indorsement  on  writ,  gene- 
rally, iii.  491-493 
jury,  iii.  518  ;  iv.  344 
licence    to    marry,    i.    419, 

424 
occupancy,  ii.  270 
sessions,  i.  317 
verdict,    iii.    530  ;    iv.  392, 
396 
Specialty, 

contracts,  iii.  16 
debts,  ii.  549  ;  iii.  450 

abolition  of  prioritj^,  ii. 

256 
nature  of,  ii.  254 


Specific 

performance,  i.  59  ;  ii.  333 
of  contract,  ii.  308  ;  iii. 
89,  508 
Specification,  ii.  525,  526 

of  patent,  ii.  560,  583-585 
Spondes  peritiam  artis,  iii.   167, 

379 
Spring  guns,  iv.  65 
Springing  use,  ii.  373,  375 
Stage  carriages,  i.  551,  552 
definition  of,  i.  551 
fares,  i.  552 
licence  of,  i.  551 
Stamp  duties, 

administration  of,  i.  276 
documents  subject  to,  i.  275, 

276 
revenue  from,  i.  275,  276 
Stamps, 

fraudulent  printing  of,  iv. 

133 
on  convej'ance,  ii.  307 
Standard  weights  and  measures. 

See  Weights  and  measures 
Standing 

armies,  i.  195  ;  ii.  19 
mute,  iv.  7,  322-324 
Star  Chamber,  Court  of,  i.  66  ; 
iv.  228,  510 
abolition   of,    iv.    228,    310, 

311,  504 
jurisdiction  of,  iv.  228 
State.     See    also    Secretary    of 
State 
act  of,  iii.  704 
definition  of,  i.  6 
departments    of,    i.    231    et 

seq. 
federal,  i.  7 
officials,  i.  231  et  seq. 
sovereign,  i.  6 
Statement 

of  claim,  iii.  503,  547 

amendment    of,    iii. 

517 
defendant's  dealings 
with,  iii.  509 
defence,  iii.  509 

amendment    of,    iii. 

517 
reply  to,  iii.  516 
Statute, 

citation  of,  i.  42  et  seq. 
conveyance  by,  ii.  454 
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Statute — cont. 

declaratory,  i.  39,  107 
definition  of,  i.  40 
enacting  clause  of,  i.    128, 

130 
endorsement  of,  i.  172 
enforcement    of    provisions 

of,  i.  42 
false  prints  of,  iv.  177 
guardian  by,  i.  462 
interpretation  of,  i.  40  et  seq. 
nature  of,  i.  41,  42 
Parliamentary  distinguished 

from   non-parliamentary, 

i.  45,  46 
short  titles  of,  i.  44 
titles  of,  i.  44 
various  kinds  of,  i.  45 
when  binding  upon  Crown, 

i.  190 
Statute  law,  i.  39-49 

exception     of     ultra     vires 
against,  i.  46 
Statute  of  Frauds,  iv.  505 

administration     of     estates 

and,  ii.  255,  604 
alienation  of  land  under,  ii. 

293 
contracts  under,  required  to 

be  in  writing,  iii.  26-29, 

108,  251 
estates  pur  autre  vie  under, 

ii.  613 
partnership,    effect   on,    iii. 

240 
wills  of  real  estate  under,  ii. 

020 
Statute  of  Gloucester,  ii.  34 
Statute  of  Morton,  ii.  36,  209,  210 
Statute   of  Monopolies,   ii.   200, 

557  ;  iv.  503 
Statute  of  Uses,  ii.  149,  535,  613 
conveyance  under,  ii.  363- 

383 
joint  tenancy  not  presumed 

under,  ii.  149 
lease  and  release  under,  ii. 

361,  366,  367 
Statutes  of  Limitation,  ii.  528  ; 

iii.  444  el  scq. 
annuities  and,  ii.  554 
effect  of ,  on  contract,  iii.  77, 

78 
Statutes  of  W'ostiniustor,  ii.  26, 

209,   210 
dower  under,  ii.  73 
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Statutes  of  Westminster — cont. 
inheritance  imder,  ii.  56 
recovery  vmder,  ii.  280 
socage  under,  ii.  26 
writs  under,  i.  54 
Statutory 

declaration,  iv.  176 
lien,  i.  640 
orders,  i.  45—47 
Rules  and  Orders,  i.  240 
Stay 

of  execution  on  appeal,  iii. 
530 
Stealing.     See  Larceny 
Steamers.     See  Ships 
Step-children,    maintenance    of, 

i.  447 
Steward.     iSee  Lord  High  Stew- 
ard ;  Lord     Steward     of    the 
King's  Household 
Stint,  common  without,  ii.  146, 

207 
Stipendiary  magistrate,  i.  312 
Stirpes, 

succession  per,  ii.  244,  246 
Stock, 

distinguished    from    shares, 
ii.  555 
Stockbroker, 

lien  bj%  iii.  165 
Stolen  goods, 

pawn  of,  iv.  429 
receiving,  iv.  117-119 
restitution  of,   iii.    113;  iv. 

426-431 
reward     for    restoring,     iv. 

179,  180 
sale  of,  iii.  112,  113,  114 
waifs,  i.  209 
Stop  order,  iii.  542,  582-584 

application  for,  iii.  583 
Stoppage    in  transitu,   iii.    110, 

111 
Stores, 

royal,  iv.  163,  164 
Strangle, 

attempt  to,  iv.  65 
Stream.     See  River 
Streets.     See  Highways 
Sturgeon,  i.  268  ;  ii.  522 
Subject, 

allegiance  of,  i.  211,  212 
liberty  of,  i.  106-108 
10] 
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Subjection, 

civil,  iv.  27 

marital,  iv.  29,  30 
Subornation  of  perjury,  iv.   177 
Subpoena, 

ad  testificandutn,  iii.  532 

duces  tecum,  iii.  522,  532 

writ  of,  i.  57 

Subrogation,   iii.    30,    192,    193, 
209,  254,  255,  307 

Subsequena  matrimonium, 
legitimation  per,  i.  445 

Substance  of  the  case,'  iii.  603 

Substantial       damages.  See 

Damages 

Succession, 

disposition     conferring,     ii. 

680 
-  estate  pur  autre  vie,  and,  ii. 

258 
feudal,  ii.  13 
intestate,  ii.  579-607 
notice  of,  to  Commissioners, 

ii.  686 
per  stirpes,  ii.  244,  246 
rights  of,  ii.  13,  604-607 
to  the  Crown,  i.  179-182  et 
seq. 
Act,     i.      137-139;  iv. 
150,  513 
what    will    amount    to,    ii. 

680-682 
Succession  duty,  ii.  679-690 
agricultural  land,  ii.  682 
allowances,  ii.  682 
commutation  of,  ii.  686 
compoiinding,  ii.  682 
definition  of,  ii.  663 
distinguished    from    estate 

duty,  ii.  662,  663,  679 
domicile  in  relation  to,   ii. 

679 
exemption  from,  ii.  683 
gifts  inter  vivos,  ii.  679 
interests  in  land  subject  to, 

ii.  662,  679 
payable  by  instalments,  ii. 

682,  684 
penalties  for  non-payment, 

ii.  686 
rates  of,  ii.  679,  683,  684 
refund  of,  ii.  686 
revenue  from,  i.  274 
timber    liable    to,    ii.     685, 

688 
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Succession  duty — cont. 
valuation  of,  ii.  682 
when  payable,  ii.  684,  686 

Successors,  ii.  49 

who  are,  ii.  680 

Sufferance, 

estate  at,  ii.  94,  95,  291 

Suffocate, 

attempt  to,  iv.  65 

Suffragan  bishops,  i.  330 

Suicide,  iv.  44,  45 

agreement    to    commit,    iv. 

45 
attempted,  iv.  45 
bvirial  of,  iv.  45 
definition  of,  iv.  44 
forfeiture      of      goods     of, 

abolished,  iv.  45 

Summary 

convictions,  iv.  252  et  seq. 
appeal  against,  iv.  261- 
263 
jurisdiction,   i.    314   et  seq., 
iv.  252 
Acts,  iv.  253  et  seq. 
court  of,  iv.  252  et  seq. 
adults  in,  iv.  255 
children  in,  iv.   254, 

258 
constitution    of,    iv. 

257-259 
offences    triable    by, 

iv.  255-257 
trial  by  jury  in,  iv. 

254 
voung  persons  in,  iv. 
254 
in  assault  cases,  iv.  257 
indictable     offences, 
255 
on  illegal   distress,   iii. 
426 
procedure,  iv.  259  et  seq. 
in  ejectment,  iii.  353 
proceeding,  iv.  252 

Summing  up 

by  counsel,  iv.  357 
judge,  iv.  358 

Summons,  iv.  264 

application  for,  iv.  265 
for  directions,  iii.  500-502, 
556,  557 
matters  dealt  with  on, 
iii.  502 
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Summons — cont, 

in    Chancery    Division,    iii. 
556,  586  et  seq. 

issue  of, 

refusal  of,  iv.  268 

of  Parliament,  i.  140,  142 

originating,  iii.  586  et  seq. 

to  proceed,  iii.  561,  576 
vary  certificate,  iii.  575 
Summons,  writ  of.     See  Writ  of 

summons 
Sunday  Observance  Act,  i.  42 
Superannuation.     See  Pensions 
Superintendent  registrar,  i.  613 
Superior  courts,  iii.  464  ef  seq. 
Supersedeas 

of  commission,  i.  313 

petition  for,  i.  610 
Super-tax,  i.  293 

assessment  of,  i.  293 
Supervision 

by  police,  iv.  413,  476 

Supply, 

Committee  of,  i.  297 
services,  i.  296-298 
Supra  protest, 

acceptance,  iii.  140-142 
payment,  iii.  142 
Supremacy, 

Act  of,  i.  208,  356 
oath  of,  i.  211 
of  the  Crown,  i.  208 
Supreme  Court  of  Judicature,  i. 
64 
appellate  jurisdiction  of,  iii. 

478-480 
constitution  of,  iii.  474 
divisional  courts  in,  iii.  477 
divisions  of,  iii.  475 
interlocutory  proceedings  in, 

iii.  476,  477 
judges  of,  iii.  475,  476 
jurisdiction  of,  iii.  476 
rules  of  justice  in,   iii.    480, 
481 
procedure  in,  i.  47  ; 
iii.  482 
Sureties, 

for  good  lioliaviour,  iv.  415 

et.  seq. 
to  konp  the  peace,  iv.  415 
Surety,  iii.  249  et  seq. 

dischargo  of,  iii.  252,  253 
misreprosniitation  to,  iii.  252 
position  of,  iii.  254.  255 
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Suretyship.     See  Guarantee 
Surgeons.     See  Medical   practi- 
tioners 
Surplice  fees,  i.  354 
Surrebutter,  iii.  517 
Surrejoinder,  iii.  517 
Surrender, 

admittance    upon,    ii.    409, 
410 
retrospective  effect  of, 
ii.  411 
conditional,  ii.  412 
copyhold,  ii.  407,  408,  411 
custom  concerning,  ii.  410 
deed  required   for,   ii.    355, 

412 
definition  of,  ii.  355,  408 
devise  of,  ii.  413 
devisee  may  make,  ii.  409 
entry  of,  in  court  roll,  ii.  414 
implied,  ii.  355 
mortgage  effected  by,  ii.  412 
nature  of,  ii.  407 
presentment  of,  ii.  409 
technical  words  of,  ii.  355 
tenant  for  life,   acceptance 
of,    under    Settled    Land 
Act,  ii.  442 
tenant  in  tail  must  proceed 

by,  ii.  414 
underlessee's      position      in 
regard  to,  ii.  356 
Survivorship,  ii.  145,  680 

as  between  partners,  ii.  513 
cessation  of,  ii.  144 
in  general,  ii.  512,  513 
in  trusts,  ii.  182 
nature  of,  ii.  140,  141 
not  applicable   to   partner- 
ship, ii.  142 
Swans, 

ownership  of,  i.  268  ;   ii.  526 
Swearing.     See  Oath 
Symbolical  delivery,  ii.  343,  532 
Synagogues,  Jewish,  registration 

of,  i.  362 
Syngrapiia,  ii.  323 


T. 

Table  of  precedence,  i.  202,  203 
Tacking,  ii.  115,  116 
Tail.  See  also  Estate  tail ;  Tenant 
in  tail 
ill  clm(,toIs,  ii.  510 
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Tales  de  circumstantibus,  iii.  529 
Talionis,  lex,  iv.  12,  62 
Taxation.     See  also  Income  tax  ; 
Property  tax 
local,  i.  273,  499,  500 
modern  system  of,  i.  270  et 

seq. 
of  costs,  i.  638 
Parliamentary    control    of, 
iv.  503 
Taxes, 

imposition  of,  i.  173,  174 
provisional     collection     of, 

i.  174 
revenue  from,  i.  270  et  seq. 
settlement  by  paying,  i.  532 

Taxing  master, 

solicitors'     costs     approved 
by,  i.  631 
Telegraphs.     See    also    Wireless 
telegraphy 

Acts,  i.  242,  243,  265 
Tenancies, 

joint,  ii.  138-144 
Tenancy  for  years, 

creation  of,  ii.  18,  19,  80 

termination  of,  ii.  87 
Tenancy  in  common,  ii.  138 

creation    of,    by    limitation 
in  conveyance,  ii.  149 

definition  of,  ii.  147 

dissolution  of,  ii.   149,  150 

equitable,  ii.  149 

origin  of,  148 
Tenant 

at  will,  ii.  92-94 

from  year  to  year,  ii    85,  87 

holding  over,  iii.  353,  354 

in  capite,  ii.  23 

in  common,  ii.  138,  512,  513 

joint,  ii.  138-144 

landlord's    action    against, 
iii.  353 

monthly,  ii.  87 

on  sufferance,  ii.  94,  95 

urban,  ii.  87 

weekly,  ii.  87 
Tenant  by  the  curtesy,  ii.  433 

definition,  of,  ii.  71 

initiate,  ii.  71,  72 

introduction  of,  ii.  71 

requisites  to  make,  ii.  72 
Tenant  for  life, 

answerable  for  waste,  ii.  66, 
67,  437,  438,  444 
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Tenant  for  life — cont. 

assignment  by,  ii.  444 
contracting    powers    of,    ii. 

439,  440 
conveyance  of,  ii.  443,  444 
definition  of,  ii.  432,  433 
determination  of  estate  of, 

ii.  67 
enfranchisement  of,  ii.  440 
impeachment  for  waste,  ii. 

66,  443 
improvements   by,    ii.    438, 

448-450 
investments  by,  ii.  446,  447 
lease  by,  ii.  441,  442 
lessee  of,  ii.  68 
lunatic  as,  ii.  315 
mortgage  by,  ii.  441,  443 
notice    by,    to    trustees    of 

settlement,  ii.  437,  438 
partition  by,  ii.  440 
powers    of,    under    Settled 

Land  Acts,  ii.   430,  431, 

435  et  seq. 
residence  by,  ii.  436 
right  to  botes,  ii.  65 
sale   by,  ii.   435,  437,  439, 

440 
tenant  in  dower  as,  ii.  430 

Tenant  for  years,  ii.  81 

answerable  for  waste,  ii.  84 
emblements    belong    to,    ii. 

85,  86 
right  to  botes,  ii.  84 

Tenant  in  capite,  ii.  22,  27 

Tenant  in  dower,  ii.  73-78 
person  who  may  be,  ii.  73 
position  under  Settled  Land 
and  Settled  Estates  Acts, 
ii.  430 

Tenant  in  fee  simple,  ii.  433 
definition  of,  ii.  47 
rights  of,  ii.  50 

Tenant  in  severalty,  ii.  137 

Tenant  in  tail,  ii.  433 

after     possibility     of    issue 

extinct,  ii.  59,  70 
assurance  by,  ii.  388 
bankruptcy  of,  ii.  61 
conveyances  by,  ii.  384-393 
disentailing    powers    of,    ii. 

389 
general,  ii.  57 
infant  as,  ii.  391 
leases  by,  ii.  60 
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Tenant  in  tail — cont. 

limitation  of  right  of  action 
of,  iii.  446 

rights  of,  ii.  58 

special,  ii.  57 
Tenant  pur  autre  vie,  ii.  67 

definition  of,  ii.  64 

emblements  belong  to,  ii.  67 
Tender,  i.  207  ;    iii.  69,  70 

defence  of,  iii.  513 

legal,  i.  207 
Tenement, 

action  to  recover,  iii.  353, 678 

definition  of,  ii.  6,  56 

settlement  by  renting,  i.  531 
Tenor  est  qui  legem  dat  feudo,  ii. 

342 
Tenths.     See  Tithes 
Tenure,  ii.  10-45 

burgage,  ii.  14,  29 

copyhold,  ii.  31,  33  et  seq. 

customarj',  ii.  32 

early  history  of,  ii.  10  et  seq. 

feudal,  abolition  of,  iv.  505 
bishops  and,  ii.  17 

free,  ii.  16,  24,  25 

gavelkind,  i.  21  ;  ii.   15,  30, 
31,  316,417 

in  ancient  demesne,  ii.  41 

in  capite,  ii.  23 

in  frankalmoign,  ii.   16,  17, 
24 

knight   service,    ii.    14,    23, 
25-30 

lay,  ii.  17 

leasehold,  ii.  18,  43,  44 

Littleton's  treatise  on,  ii.  19 

per  militiam,  ii.  14,  20,  23, 
613 

perpetual,  ii.  16 

petit  serjeanty,  ii.  29 

pure,  ii.  16 

services  rendered  in  respect 
of,  ii.  \A  et  seq. 

socage,  ii.  14,  25-30 

sokemanrios,  ii.  42 

termination  of,  by  escheat, 
ii.  13 
Term,  ii.  91 
Term  of  years,  ii.  44 

trusts  of,  ii.  160 
Terminable  annuities,  i.  264 
Termor,  ii.  83 

Territorial  force,  i.  257,  258 
Testament.     See  Will 
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Testamentary,  guardian,  i.  462 
jurisdiction,      of 
ecclesiastical 
courts,  ii.  614 
Testamento  annexo, 

administration  cum,  ii.  601, 
628 
Testator.     See  also  Will 

capacity  of,  ii.  617-619  ;  iii. 

602 
death  of,  effect  of,  ii.  628, 

629 
domicile  of,  ii.  618,  619,  624, 

625 
intention  of,  ii.  627,  653,  654 
leasehold  land  belonging  to, 

ii.  653 
marriage  of,  ii.  626 
signature  of,  ii.  620,  622 
Testimonium,  ii.  333 
Thames  Conservancj-,  i.  495 
Theatres, 

cinematograph,     ejectment 

from,  ii.  196 
licensing  of,  i.  579,  580 
Theft.     See  Larceny 
Theft-bote,  iv.  180 
Thellusson  Act.     See  Accumula- 
tions Act 

Things 

in  action,  ii.  509 
personal,  ii.  502  et  seq. 
real,  ii.  502 

Third  party  notice,  iii.  515,  516, 
557 

service  of,  iii.  516 
Thirty-nine  Articles,  i.  355 
Thoroughfare.     See  Highways 
Threats.     See  also  Duress 

as  to  designs,  ii.  562 
patents,  ii.  562 

extortion  by,  iv.  103,  104 

to  injure  property,  iv.  191 

to  murder,  iv.  61 

Ticket-of-leave,  iv.  469,  470 

Timber 

under   Settled    Land    Acts, 
ii.  443,  445 
estate  duty  on,  ii.  669 

Time 

computation  of,  ii.  81,  82 
j  for  appcfilinj;,  iii.  544,  546 

immemorial,  ii.  423,  424 
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Time  policy,  iii.  198,  199 

Tippling  Acts,  i.  575 

Tithe-rent-charge,  i.  352-354 
exemption  from,  i.  352 
liability  for,  i.  353,  354 
Real    Property    Limitation 

Act  and,  i.  354 
redemption  of,  i.  355 
remedy  for  recovery  of,   i. 
354 

Tithes,  i.  351-354 
Acts,  i.  352-354 
commutation  of,  i.  353 
exemption  from,  i.  352 
great,  i.  352 
mixed,  i.  351,  352 
payment  of,  i.  353 
personal,  i.  352 
prcedial,  i.  351,  352 
rent-charge,    in    lieu    of,    i. 

352-354 
small,  i.  352 
world  war,  effect  of,  on,  i. 

353 

Title,  ii.  231 

absolute,  ii.  467-471,  486 
abstract  of,  ii.  295  et  seq. 
agreement  as  part    of,    ii. 

300 
aliens,  through,  ii.  318 
by  accession,  ii.  525-527 
act  of  law,  ii.  231 

party,  ii.  232 
adverse    possession,     ii. 

298 
alienation,  ii.  288-320 
assignment,  ii.  538-544 
bankruptcy,  ii.  608-610 
confusion,  ii.  526-528 
deed,  ii.  538-544 
delivery    and    contract, 

ii.  529-537 
descent,  ii.  231 
escheat,  ii.  231,254,  260- 

268 
forfeiture,  ii.  278-287 
gift,  ii.  534 
intestacy,  ii.  597-607 
invention,  ii.  557 
occupancy,    ii.  269-277, 

517-528 
prescription,  ii.  205,  241 
purchase,  ii.  292  et  seq. 
sale,  ii.  534-537;  iii.  HI 
et  seq. 
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Title — cont. 

by  will  and  administration, 

ii.  611-661 
declaration  of,  ii.  463 
deeds,  ii.  333,  403 

stealing,  iv.  95 
defect  in,  ii.  302 
documents  of,  ii.  305,  306, 

307 
enfranchisement  to,  ii.  299 
evidence  in  proof  of,  ii.  301, 

485-487 
investigation  of,  ii.  303,  304, 

306,  310 
leasehold,  ii.  298,  299,  467, 

476,  486 
length  of,  ii.  297,  298 
possessory,  ii.  467,  485,  480 
presumptions   in    proof    of, 

ii.  304,  305 
qualified,  ii.  467,  477,  485, 

486 
recital     of,     in      deed,     ii. 

325 
registration  of,  ii.  276,  456 
et  seq. 
in  mines,  ii.  473 
requisitions  on,  ii.  302—303 
root  of,  ii.  234,  297,  300 
slander  of,  iii.  342,  343 
statutes  of  limitation,  effect 

of,  iii.  448 
statutory  bar  to,  ii.  298 
to  advowson,  ii.  298 

choses  in  action,  ii.  582- 

596 
copyholds,  ii.  406—418 
Crown,  i.  179-182 
incorporeal     heredita- 

ments,  ii.  419-427 
patent,  ii.  588 
personalty,  ii.  514 
registered    land   by    ad- 
verse    possession,     ii. 
477,  478 
transfer  of,  iii.   Ill 
unity  of,  ii.  138 

Titles 

of   books,   copyright   in,   ii. 
572 
courtesy,  i.  200 
dignity    below    nobility, 

i.  200  et  seq. 
nobility,  i.  199  et  seq. 
statutes,  i.  44 

I  Toleration  Act,  i.  359,  360 
15] 
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Tolls,  ii.  219 

toll  gates,  i.  544 

Tools 

of  bankrupt,  ii.  609 
trade,  iii.  417,  419 

Tortious  alienations 

by    particular    tenants,    ii. 
286,  286 

Tortious  feoffment,  ii.  345,  34G, 
378,  379 

Torts,  i.  88,  89  ;  iii.  271  et  seq. 
actions  on,  iii.  272,  280,  407 
place  of  trial  of,  iii.  519 
breach   of  contract   by,  iii. 

279,  280 
by  agent,  iii.  95,  101 

corporation,  iii.  291,  292 
Crown,  iii.  701-703 
foreign    representatives, 

iii.  294 
infants,  i.   460  ;    iii.   37, 

287-290 
lunatic,  iii.  290 
married  woman,  i.  439  ; 

iii.  290,  291,  323 
public  officers,  iii.  703 
trade  vmion,  iii.  292,  293 
causes  for  action  for,  iii.  272, 

273 
costs  in  action  for,  iii.  519 
crimes  as,  iii.  280,  281 
death   of  parties   to  action 

for,  iii.  294-298 
definition  of,  i.  88  ;  iii.  271 
distinguished    from    crime, 

i.  94,  95 
exemptions    from     liability 

in,  iii.  281-285 
history  of  law  of,   iii.   325, 

326 
in  respect  of  land,  iii.  345- 
372 
the  person,  iii. 
327-344 
joint   tort-feasors,   iii.    278, 

279 
malice  in,  iii.  274,  275 
master's  liability  to  servant, 

iii.  298-309 
of  trespass  to  the  person,  i. 

89 
remedies  for,  iii.  407 
remoteness  of  (;auao  in,  iii. 

273,  276,  277 
vicarious    liability    for,    iii. 
310-323 
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Torture,  iv.  343 

Total  loss,  iii.  202,  203 
actual,  iii.  202,  203 
constructive,  iii.  202,  203 

Tourn, 

sheriff's,  iv.  248 

Towage 

in  county  court,  iii.  688 

Town  planning  schemes,  i.  593, 
594.  See  also  Housing  and 
town  planning 

Trade, 

Board    of.     See    Board    of 

Trade 
Boards,    iii.    224,    225  ;   iv. 

532 
conspiracy  affecting,  iv.  214, 

215 
offensive,  iv.  199 
restraint  of,  iii.  49-51 

Trade  Disputes  Act  (1906),  i. 
412,  413  ;  iu.  293,  403,  404  ; 
iv.  215,  532 

Trade  marks,  ii.  563  et  seq. 

assignment  of,  ii.  565,  588, 

589 
definition  of,  ii.  563 
essentials  of,  ii.  565 
expunging,  ii.  567 
false  application  of,  ii.  567 
forgery  of,  ii.  567  :   iv.  126 
invented  words  as,  ii.  665, 

566 
'  old  marks  '  as,  ii.  666 
passing  off  actions  in,  ii.  563 
registered  owner,  remedies 

of,  ii.  567,  568 
registration  of,  ii.  564  etseq., 

586,  587 
right  to,  ii.  564,  585,  586 

Trade  Marks  Acts  (1905-1919), 

ii.  563  et  seq. 
Trade  names,  ii.  567,  568 

Trade    union,    i.   410-414  ;     iv. 
158 
action  against,  i.  412,  413 
contract  by,  iii.  40,  51 
definition  of,  i.  410 
friondlv   society  as,  i.  411, 
412  ' 
j  funds  for  political  purposes, 

1  i.  413,  414 

growtli  of,  iv.  532 
objects  of,  i.  411 

10] 
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Trade  union — cont. 

pickotmg  by,  iv.  215 
registration  of,  i.  411 
torts  by,    i.  403  ;     iii.  292, 
293 

Trade    Union    Acts    (1871    and 
1876),  i.  411;  iii. 
40  ;   iv.  532 
Act(1913),i.  411  ; 
iii.  40 

Tramways,  i.  554,  555 
acquisition  of,  i.  554 
by-laws  and  regulations,  i. 

554 
consent  required  for,  i.  554 
officials'  power  of  arrest,  iv. 

273 

Transfer 

of  registered   land,   ii.    481, 
488 
ships,  i.  565,  566 
title,  iii.  Ill 

Transitu,  stoppage  in,  iii.   110, 

111 
Transport,     Ministry     of.      See 

Ministry  of  Transport 

Transportation,  iv.  407,  408 

Traverse 

in  pleading,  iii.  509 

Treason,  iv.  5,  142-150 
accessories  in,  iv.  33 
bail  for,  iv.  279 
corruption  of  blood    in,  ii. 

264  et  seq.  ;   iv.  485 
definition  of,  iv.  142  et  seq. 
distinguished    from    misde- 
meanor, iv.  8-10 
felony,  iv.  150,  151 
forfeiture   for,    ii.    59,    60  ; 

iv.  485 
high,  iv.  142  et  seq. 
in    killing   chancellor,  etc., 

iv.  149 
limitation  in,  iv.  150 
misprision  of,  iv.  151,  152 

punishment  of,  iv.  152 
offences  amounting  to,   iv. 

143  et  seq. 
outlawry  for,  iv.  317 
overt  acts  in,  iv.  145 
petit,  iv.  60,  142 
punishment  of,  iv.  9,  10,  13, 

150 
two    witnesses    required    to 

prove,  iv.  387 
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Treasonable  libel,  iv.  194 
Treasure  trove,  i.  269,  310,  508  ; 
iv.  166 
concealment  of,  i.  269  ;   iv. 
167 
Treasury,  i.  232-234 
Bills,  i.  264,  265 
Financial   Secretary    to,    i. 

233 
First  Lord  of  the,  i.  232 
functions  of,  i.  233 
Junior  Lords  of  the,  i.  232 
solicitor  to  tlie,  i.  235,  367 
Treaties,  i.  235,  367 

King's  prerogative  to  make, 

i.  192,  193 
private  rights  and,   i.    192, 
193 
Treating 

at  elections,  i.  161 
Treaty  of  Peace  Act,  1919,  i.  193 
mortgagee's  power  concern- 
ing, ii.  Ill 
Trespass,  iii.  345-351,  365-371 
ab  initio,  iii.  346 
action  of,  iii.  347,  352,  439 
defences  to,  iii.  347-349 
by  cattle,  iii.  350,  351 
damages  for,  iii.  367 

measure  of,  iii.  368 
de  bonis  asporfatis,  iii.  361 
definition  of,  iii.  345,  361 
highway,  on,  iii.  349,  350 
in  pursuit  of  game,  ii.  523, 

524  ;   iii.  350 
on  the  case,  iii.  468  ;  iv.  516 
quare  clausum  f regit,  iii.  345 
who  may  sue  for,  iii.   347, 

368-371 
writ  of ,  i.  54  ;  ii.  530;  iii.  326 
Trespassers, 

offences  against,  iii.  379 
Trial.     See  also  Actions 
assessors  at,  iii.  517 
at  bar,  iv.  230,  345 

nisi  priiis,  iv.  345 
by  battle,  iv.  323,  339 

clearing    oath,    iv.    330, 

340 
corsned,  iv.  338 
judge,  iii.  518,  557,  558, 

6()4 
jury,  i.  19;  iii.  518,528  ; 

iv.  336  et  -^eq. 
ordeal,    i.    19  ;    iv.    323, 
337-339 
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Trial — cont. 

conduct  of,  iv.  352  et  seq. 
evidence  on,  iv.  368  et  seq. 
in   Chancery    Division,    iii. 
558,  559 
King's   Bench   Division, 
iii.    517,    518,    528   et 
seq. 
Probate  Division,  iii.  604 
irregularities  at,  iv.  451 
mode  of,  iii.  517,  518 
new,  iii.  544  et  seq.,  549  ;   iv. 
400 
in  county  court,  iii.  684 
notice  of,  iii.  548,  549 
of  foreigners,  iv.  351 

peers,  i.  148,  199  ;  iv.  221 

et  seq. 
poor  persons,  iv.  349-351 
place  of,  iii.  518  ;  iv.  287 
postponement    of,    iv.    320, 

334 
proceedings    at,    iii.    528    et 

seq  ;   iv.  342  et  seq. 
right  to  begin  in,  iii.  528 
shorthand  note  of,  iv.  352 
speeches  of  counsel  in,   iv. 

365,  366 
without  jury,  iii.  557 
Trial  of  Limatics  Act  (1883),  i. 

607 
Trick, 

larceny  by,  iv.  87-89 
Trinity  House,  i.  240 

Elder  Brethren  of,  i.   240  ; 
iii.  624 
Trover,  i.  54  ;   iii.  362,  364,  439 
Troy  weight,  i.  206 
Truck  Acts,  iii.  225  ;   iv.  532 
Trustee, 

appointment  of  new,  ii.  162, 

168,  169 
attachment  of,  ii.  187 
audit  of  accounts,  ii.  177 
borrowing    powers    of,    for 
investment  in  war  securi- 
ties, ii.  176 
breaches  by,  ii.  183-190  ! 

cannot  buy  the  trust  pro-    ' 
perty,  ii.  177  j 

make     profit     from    I 
trust,  ii.  177  | 

capacity  to  act  as,  ii.  162 
construct ivo,  ii.  178  j 

contingent  remainders  pre- 
served by,  ii.  129,  130  I 

f  lis 


Trustee — cont. 

criminal  liability  of,  ii.  187 
custodian,  ii.  171 
death  of,  ii.  168,  169,  170 
devise  to,  ii.  653 
discharge  of,  ii.  168,  182 
disclaimer  by,  ii.  167 
duties  of,  ii.  173-178 

to  give  information,  ii. 
173,  177 
invest,  ii.  174 
pay  proper  persons, 

ii.  176 
preserve  fund,  ii.  173 
estate  of,  ii.  172,  173 
deceased,  ii.  163 
expenses  of,  ii.  182 
for  purposes  of  Settled  Land 

Acts,  ii.  450-453 
frauds  by,  iv.  107,  108 
in  bankruptcy,  iii.  640  et  seq. 
appointment      of,     iii. 

640 
disclaimer  by,  iii.  646, 

647 
duty  of,  iii.  641,  652 
powers  of,  iii.  641,  642 
property  vesting  in,  iii. 

643-645 
relation    back,    of    ap- 
pointment,  iii.    647- 
649 
removal  of,  iii.  641 
security  from,  iii.  640 
transactions     void     as 
against,  iii.  649-652 
insurance  by,  ii.  180 
investment  bv,  ii.  174,  175 
joint,  ii.  182  ' 
judicial,  ii.  171 
legal    personal    representa- 
tive of,  ii.  170 
liability  of,  ii.  183 
civil,  ii.  186 
criminal,  ii.  187 
extent  of,  ii.  186 
for  agent,  ii.  184 
on-trustee,  ii.  184 
own  acts,  ii.  183 
loans  b}',  ii.  183 
managing,  ii.  171 
married  woman  may  be,  ii. 

172,  173 
ofiico  of,  ii.  167-173 
of  settlement,  ii.  450-453 
chitios  of,  ii.  451,  462 
personal  representative 
of,  ii.  169,  170 


INDEX. 


Trustee — cont. 

of  settlement — cont. 

persons  to  act  as,  ii.450, 

451 
powers  of,  ii.  452 
powers  of,  ii.  178-182 
absolute,  ii.  181 
as  to  accepting  compo- 
sition, ii.  181 
giving  receipts,  ii. 

180 
insuring,  ii.  180 
maintenance,     ii. 

178,  180 
management,     ii. 

179 
sale,  ii.  181 
in  natiu-e   of   trust,    ii. 
181 
protection  of,  ii.  183 
public,  i.  367  ;   ii.  171 
purchase   of  trust  property 

by,  ii.  178 
receipt  of,  ii.  180 
reimbursement  of,  ii.  453 
relief  of,  ii.  188-190 
removal  of,  ii.  168 
remuneration  of,  ii.  171 
retirement  of,  ii.  168 
rights  of,  ii.  182,  183 
statutes  of  limitation  applic- 
able to,  iii.  454 
to  pay  calls,  ii.  182 
who  may  be,  ii.  171 
Trustee  Act  (1893),  ii.  168,  169, 

172,  174  et  seq. 
Trustees, 

nvunber  of,  ii.  169 
Trustee  savings  banks,  i.  382  et 

seq. 
Trusts,  i.  56 

acceptance  of,  ii.  167 
active,  ii.  160 
administration  of,  ii.  167 
breaches  of,  ii.  183-190 
cestui  que,  ii.  163  et  seq.,  182, 

185-189 
Chancery  jurisdiction  over, 

i.  72 
contingent  remainders  in,  ii. 

164 
estate,  ii.  162  et  seq. 
curtesy  in,  ii.  165 
devolution  of,  ii.  166 
dower  in,  ii.  165 
execution  for  debt   of, 
ii.  165 


Trusts — cont. 
estate— cont. 

extent  of,  ii.  172 
not  liable  to  escheat,  ii. 
163 
executed,  ii.  159 
execution  of,  ii.  162 
executor  J',  ii.  159 
express,  ii.  161 
funds, 

accumulations     to,     ii. 

179 
preservation  of,  ii.  173 
implied,  ii.  161 
income  of,  ii.  176 
inter  vivos,  ii.  167 
merger  in,  ii.  164 
protection  of,  ii.  178  et  seq. 
resulting,  ii.  161 
strangers    meddling    in,    ii. 

187 
survivorship  in,  ii.  182 
terms  of  years,  ii.  160 
Turbary, 

common  of,  ii.  207 
Turnpike 

roads,  tolls  for,  i.  544 
Tynwald,  Court  of,  i.  116 

Acts  of,  i.  116 
Tyrrel's  Case,  ii.  160 


u. 

Uberrima  fides,  iii.  64,  101,  251, 

252 
Ubi  jus,  ibi  retnediutn,  iii.  325 
Ubi    nullum    matrimonium,    ibi 

nulla  dos,  ii.  73 
Ultra  vires. 

Act   of   Parliament   cannot 

be,  i.  46 
generally,  i.  375 
tort,  iii.^291 

Umpire 

in  arbitration,  iii.  430 

powers  of,  iii.  432,  433 
Underlessee, 

on  surrender  of  lease,  ii.  356, 
357 
Under-sheriff,  i.  302,  305,  306 
Underwriters,  iii.  194  et  seq. 
Undeveloped  land  duty, 

abolition  of,  i.  278 
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Undue 

influence,  i.  71  ;  iii.  602 
at  elections,  i.  161 
in  contract,  iii.  65-67 
wills,  iii.  602 
Unemployment    insurance,     iii. 

234  ;  iv.  531 
Unfunded  debt,  i.  264 
Unions,    Poor   Law.     See    Poor 

Law 
Unitarians,  i.  360 
Unity 

of  interest,  ii.  139 
possession,  ii.  140 
seisin,  ii.  427 
title,  ii.  138 
Universities, 

Tests  Act,  i.  360 
Universities  and  colleges 

exempt  from  Mortmain  Act, 

ii.  284 
powers  under  Settled  Land 
Act,  ii.  433 
Unlawful 

assemblies,    iv.     158,     159, 

186,  187 
combinations,  iv.  158 
drilling,  iv.  158 
molesting,  iii.  405 
oaths,  iv.  157 
societies,  iv.  158 
wounding,  iv.  64,  65 
Unliquidated     damages.         See 

Damages 
Unnatural  offence,  iv.  83,  84 
Unregistered  dealings 

with     registered    lands,    ii. 
478-481 
Unseaworthy  ships.     See  Ships 
Urban 

district,  i.  487 

covmcil,  i.  487-489 
private      improvement 
rate,  i.  504 
sanitary  district, 

council  of,  i.  487 
tenant,  ii.  87,  88 
User, 

immemorial,  ii.  423 
Uses.     See  also  Trusts 

cestui  que  use,  ii.  152  et  seq. 
charitable,  ii.  278  285 
cremation  of,  ii.   152,  153 
curtesy  in,  ii.   155 
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Uses — cont. 

definition  of,  ii.  151 
dower  of,  ii.  154 
equitable  nature  of,  ii.  155 

161 
execution  of,  ii.  155,  156 
executorj',  ii.  373,  374,  377, 

379 
express,  ii.  370 
feoffment  to,   ii.    152,    153, 

363 
forfeiture  of,  ii.  152 
grant  to,  ii.  368,  369 
implied,  ii.  153,  154,  370 
infuturo,  ii.  373 
in  wills,  ii.  612 
limitation  in,  ii.    371,   372, 

373 
mortmain    statute    applied 

to,  ii.  152,  281 
of  land,  iv.  498 
owner  of,  ii.  151,  154:  et  seq. 
persons    qualified   hold,    ii. 

154 
resulting,  ii.  154,  370 
secondary,  ii.  374 
seisin  to,  ii.  157  et  seq.,  162, 

369 
shifting,  ii.  374,  375 
springing,  ii.  373,  375 
Statute  of,  ii.  153,  156,  158, 

363-383,  535,  612 
uses  upon,  ii.  158,  159,  160 
Uses  to  bar  dower,  ii.  78 
Usury,  i.  60 

generally,  iii.  256 

repeal  of  the  laws  against, 

iii.  256 
Ut  res  magis  valeat 

quani  pereat,  iii.  79 
Uttering  false  coin.      See  Coin 
and  Coinage 


V. 

Vaccination  Acts,  i.  583 
Vadium,  iii.  160,  169 
Vagabondage  Act  (1597),  iv.  498 
Valor  marilagii,  ii.  28 
Valuable 

consideration,  ii.  326,  595  ; 
iii.  17-23;  iv.  516 
defined,  iii.  17 
Valuation  lists,  i.  503-505 
I  objections  to,  i.  503 
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Values   of  marringo   in   kniglit- 
service,  ii.  23 

Vary  certificate, 

summons  to,  iii.  575 

Vassal.     See  Villeins 

Vehicles.  See  also  Hackney 
carriage  ;  Locomotives ; 
Motor  Cars ;  Stage  car- 
riages ;  Tramways 

definition  of,  iv.  67 

injuries  by,  iv.  67 

Vendor, 

costs   payable    bv,   ii.   305, 

306 
covenants  by,  ii.  330 
documents  handed  over  to, 

ii.  307 
duty  to  disclose  defects,  ii. 

295 
interest  in  land  sold,  ii.  295 
must  make  marketable  title, 

ii.  296 

Venereal  disease,  treatment  of, 
i.  589 

Venire  de  novo, 

motion  for,  iv.  399 

Venire  facias, 

writ  of,  iv.  316 

Venue,  iv.  287-289 

in  an  action,  iii.  441 

indictment,  iv.  287 

Verba  fortius  accipiuntur  contra 
proferentem,  ii.  339  ;  iii.  80 

Verba  intentioni  debent  inservire, 
ii.  338 

Verdict,  iv.  391-397 

against  weight  of  evidence, 

iv.  446,  451 
ambiguous,  iv.  450 
entering     judgment     after, 

iii.  630 
general,  iii.   530  ;  iv.   392 
partial,  iv.  392 
special,    iii.    530;    iv.    392, 

396 
substituted,  iv.  392 
unanimous,  iv.  391 

Versailles,  peace  of,  i.  193 

Vested 

remainder,  ii.  124,  125,  126, 
128  I 

Vestry  meeting,  i.  338  I 
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Vexatious  actions,  iii.  510,  511 
Vicar, 

distinguished    from    rector, 

i.  331-333 
origin  of,  i.  332 
Vicarious  liability, 

employer  and  independent 

contractor,  iii.  313-316 
husband  and  wife,  iii.  323 
master  and  servant,  iii.  316— 

323 
partners,  iii.  313 
principal     and     agent,     iii. 

310-313 
torts,  for,  iii.  310-323 
Vicinage, 

common  because  of,  ii.  205 
Victoria,  Queen,  i.  180 
Vigilantibus    nan    dormientibus 

subvenit  cequitas,  i.  72 
Villanuyn  socagium,  ii.  41 
Villein  socage,  ii.  16,  25,  41 
Villeins, 

alienation  of  land  by,  ii.  61 
develop    into    copyholders, 

ii.  31 
holdings  of,  ii.  34,  41 
Villenage,  ii.  16,  31  et  seq. 
privileged,  ii.  16 
pure,  ii.  16,  31  et  seq. 
Violation 

of  the   Queen   Consort,   iv. 
147 
women,  iv.  75-78 

Vivd  voce  evidence,  iii.  559 

Void  or  voidable 

contracts,  iii.  5,  6 
distinction  between,  ii.  315 

Volenti 

non  fit  injuria,  iii.  281,  282, 
299,  330 

Voluntary 

conveyance,    ii.    326,    327, 

331  ;  iii.  635 
schools,  i.  514 
settlement,  iii.  651 
waste,  ii.  66 
winding-up,  i.  396 

Voting.       See  Elections  ;   Elec- 
tors 

Voyage, 

deviation  from,  iii.  200,  201 
policy,  iii.  188,  189 
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w. 

Wager, 

definition  of,  iii.  51 

Wages.      See  also  Remuneration 
attachment  of,  iii.  226 
fixed  by  Trade  Boards,  iii. 

224,  225  ;  iv.  532 
method  of  pajonent  of,  iii. 

225,  226 

of  miners,  iii.  225 
seamen,  iii.  227,  228 
servant,  iii.  216,  217 
payment  of,  in  bankruptcy, 
iii.  226 
Waifs,  i.  269 
Waiver, 

of  bill  of  exchange,  iii.  144 
Wales, 

Acts  of  Parliament    applic- 
able to,  i.  115 
counties  in,  i.  115 
disestablishment  in,  i.  142 
population  of,  i.  115 
Prince  of,  i.  182 
united  to  England,  i.  115 
\Var.     See  also  World  War 

and  peace,  right  of  making, 

i.  194 
levying,  iv.  147,  148 
partnership,    effect   on,    iii. 

245,  247 
Secretary  of  State  for,  i.  237, 
238 
Ward 

and  guardian,  i.  458  et  seq. 
of  covirt,  i.  464 
marriage  of,  i.  464 
property  of,  i.  466-468 
Wardship 

in  chivalry,  ii.  2:j 
copyholds,  ii.  41 
knight-service,  ii.  23 
socage,  ii.  27 
Warrant, 

arrest  with,  iv.  265,  207 

without,  iii.    331;    iv. 
265,  268  et  seq. 
backing,  iv.  267 
bench,  iv.  316 
distress,  iii.  421 
execution  of,  iv.  266,  267 
form  of,  iv.  266 
general,  iv.  265,  276 
issue  of,  iv.  265 

rofusnl,  iv.  268 

I  ' 


Warrant — con  t. 

of  justices,  iv.  266,  267,  315 

on  indictment  found,  iv.  315 

search,  iv.  275 

tested,  iv.  267 

to  bring  before  a  magistrate, 
iv.  266 

who  may  issue,  iv.  265 
^Varranty, 

breach  of,  remedy  for,  iii.  63 

definition  of,  iii.  63 

distinguished      from      con- 
dition, iii.  116 

of  quality,  iii.  116,  117 

on  sale  of  goods,   iii.    116, 
117,  118 
Warren,  ii.  524 

free,  ii.  222 
Waste, 

equitable,  ii.  51,  67 

impeachment     of,     ii.      06, 
443 

legal,  ii.  66 

liability  of  tenant  for,  ii.  66. 
84,  443 

permissive,  ii.  66 

voluntary,  ii.  66 
Waste  (land) 

grant  of,  ii.  413 
Watch  Committee,  i.  320 
Water 

closets,  i.  585 

conveyance    by.     See    Car- 
riers 

ordeal,  iv.  337,  338 

property  in,  ii.  5 

supply  for  district  council, 
i.  585 
Watercourse, 

rights  to,  ii.   195,  200,  215, 
216,  425 

underground,  ii.  215 
Way.     See  Right  of  Way 
Weapons.     See  Arms 
Wearing  apparel. 

distress  cannof  be  loA-ictl  on, 
iii.  417 
Week  to  week, 

tenant  from,  ii.  87 
Weights  and  mea.sures,    i.    205- 
207 

.Vet  (1878),  i.  205 

apothecaries'  weight   i.  206 

avoirdupois  weight,  i.  206 

cran  measure,  i.  206 
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Weights  and  measures     coitl. 
jurisdiction   respecting,    iv. 

249 
metric  system,  i.  20G,  207 
standard  of,  i.  205 
troy  weight,  i.  206 
Weirs,  ii.  223 

Wensleydale  peerage,  i.  133 
Wergild,  i.  12  ;   iv.  340 
Westminster, 

Statute  of,  I.,  ii.  2(5 
Statute  of,  II.,  i.  53;  ii.  3(), 
56,  73,  209,  210,  280 
Whales,  i.  268  ;   ii.  522 
Whipping,     iv.     410-412,    473- 
475 
children,  iv.  473,  474 
crimes    punishable    by,    iv. 

411 
females  not  subject  to,  \\. 

411 
limitation  of,  iv.  412 
punishment  by  iv.  473-475 
White  rent,  ii.  227 
Widow, 

administration  of  liusband's 

estate  by,  ii.  600 
lias    right     to     preferential 

£500,  ii.  604 
rights    under    intestacv,    ii. 
600,  604 
Wife.       See    Husband  ;  Married 

Woman 
Wild  animals,  distress  cannot  be 

levied  on,  iii.  414 
Wilful 

neglect,  iii.  614 
perjury,  iv.  176 
separation,  iii.  614 
Will.     See  also  Testator 

action  to  prove,  iii.  600-605 
alteration  of,  ii.  626 
ambulatory    character    of, 

ii.  616,  617 
charging  clause  in,  i.  ()29 
chattel,  of,  ii.  613 
construction  of,  ii.  652-661 
convict  can  make,  ii.  314 
date  of,  ii.  616 
definition  of,  ii.  615 
destruction  of,  ii.  626 
domicile  in  relation  to,   ii. 

618,  619,  624,  625 
effect  of,  ii.  628-633 
essentials  of,  ii.  615-619 
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Will — cont. 

estate  jjur  autre  vie  devised 

by,  ii.  258,  270,  613 
forgery  of,  iv.  124 
form  of,  ii.  624,  625 
general  devise  in,  ii.  655,  65(i 
history  of,  ii.  611-615 
how  proved,  ii.  630  et  ncy. 
interpretation  of,  ii.  652-661 
land  devised  by,  ii.  616 
latent  ambiguity  in,  ii.  621 
must  be  written,  ii.  620,  621 
nuncupative,  ii.  620 
of  infant,  ii.  617 
feme   covert,   i.    431,    435, 

437  ;    ii.  618 
lunatic,  ii.  314,  617 
sailor,  ii.  617,  623 
soldier,  ii.  617,  623 
origin  of,  ii.  3 
power  to  make,  ii.  615 
probate  of,  ii.  630,  631  ;    iii. 

598 
repugnant  clauses  in,  ii.  339 
revival  of,  ii.  627 
revocation  of,  ii.  625-628 
satisfaction  by,  ii.  659-661 
signature  of,  ii.  620,  622 
solemnities  recjuired  for  a, 

ii.  619-625 
Statute  of  Wills,  1540,  ii.  612 
technical wordsin.ii. 653,  654 
testator's  capacity  to  make, 

ii.  617-619  ;    iii.  602 
title  by,  ii.  611  et  seq. 
under    Mortmain    Acts,    ii. 

282,  285 
uses  in,  ii.  612 
validity     of,     requirements 

for,  ii.  621  et  seq. 
witnesses  to,  ii.  620,  622,  623 
William  I., 

laws  of,  i.  18 
William  and  Marj',  iv.  506 
Wills  Act,  1837 

trustees'   interest  imder,  ii. 
172 
^^'inding-up 

of  companies,    i.    378,    391, 
392,  394-397  ;  ii.  555 
compvilsory,  i.  395 
in    county    court,    iii. 

687 
petition  for,  i.  396 
under    supervision,     i. 

397 
voluntary,  i.  396 
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Windsor  Forest,  ii.  221 
Wine.     See  Licence 
Wireless  telegraphy,  i.  242,  243 
compvilsory  installation  on 

ships,  i.  560 
Marconi  Company's  licence, 
i.  243 
Wisby,  laws  of,  i.  35 
Witchcraft,  iv.  170 

Witnesses, 

accused    competent    to    be, 

iv.  358,  360 
at  coroner's  inquest,  i.  307— 

310 
at  marriage,  i.  422 
attesting,  iii.  537 
children  as,  i.  460  ;    iv.  77, 

78 
corroboration    of,    iv.    387, 

388,  449 
cross-examination     of,     iii. 

534,  535  ;    iv.  355,  360 
discrediting,  iii.  534,  535 
examination  in  chief  of,  iv. 

354 
for    party    charged    before 

justices,  iv.  278,  279 
liusband  and  wife  as,  i.  427, 

428  ;  iv.  362-364 
iu  criminal  cases,   iv.  353- 

356 
infant,  i.  460 
intimidating,  iv.  178 
not     bound     to     criminate 

themselves,  iii.   535 ;    iv. 

365 
oath  of,  iv.  356 
questions  which  may  not  be 

put  to,  iii.  534  ;  iv.  354 
recognisances  of,  iv.  281 
re-examination  of,  iii.  535, 

536  :   iv.  355 
to  a  will,  ii.  620,  622,  623 

character,  iv.  359,  362 
two,     I'equired    in    treason 

and  perjury,  iv.  387 
who  may  be,  iii.  532 
Women.   See  also  Married  woman 
abduction  of,  iv.  73,  74 

from       motives       of 
lucre,  iv.  73 
burning  of,  for  treason,  iv. 

60 
defilement  of,  iv.  74,  78-80 
drugs  administered  to,  iv.  66 
House   of   Lords,   peeresses 

eligible  for,  i.  140 
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Women — cotU. 

indecent  assault  on,  iv.  78 

jurors,  iv.  344 

justices,  i.  312 

members   of  Parliament,  i. 

140 
procuration  of,  iv.  74 
qualifications    for    vote,    i. 

157,  158,  476 
rank  of,  i.  203 
rapes  upon,  iv.  73  et  seq. 

homicide    in    resisting, 
iv.  41 
seduction  of,  iii.  405,  406 
sheriffs,  i.  302 
Woods  and  Forests, 

Commissioners  of,  i.  235 

Working  men's  clubs,  i.  406 
Workman.     See    also    Servant  ; 
Trade  Unions  ;  Wages  ; 
Workmen's  Compensa- 
tion Act 
choice  of  remedies  for,   iii. 

308 
compensation   to,    iii.    301- 

303 
generally,  iii.  223 
meaning  of  term,   iii.    223. 
302,  303 
Workmen's    Compensation    Act 
(1906),  iii.  234,  295,  303- 
308  ;  iv.  531 
accident  under,  iii.  304,  305 

notice  of,  iii.  306 
arbitration  under,  iii.  305 
bankruptcy     of     emploj'er, 

effect  of,  iii.  307,  654 
bastards  and,  i.  457 
contracting  out  of,  iii.  306 
county     court    jurisdiction 

relating  to,  iii.  685 
industrial  diseases,  iii.  307 
liability  under,  iii.  306,  307 
scale  of  compensation  under, 

iii.  305,  306 
time  limit  for  actions  under, 
iii.  452 
Workmen's  Compensation  (War 
Addition)     Acts     (1917     and 
1919),  iii.  307 

Workmen's      dwellings.  Sec 

Housing  of  the  working  classes 
World  War, 

conscription  during,  i.  256 
I  delegated  legislation  during, 

I  i.  143 
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World  War  -  cant. 

grand  jiirios  .suspended  dur- 
ing, iv.  285 
tithes  affected  by,  i.  353 
trustee  securities  and,  ii.  175 
workmen's  compensation  af- 
fected by,  iii.  307 

Worship,  public.  Sec  also  Church 
of  England 

disturbance  of,  iv'.   1  (>{) 

Wounding,  iv.  (il,  (i4.  ()5 
Wreck, 

branch  of  loyal  revenue,  i. 

268,  209 
found,  i.  208 
jilundering  of,  i.  209 
Receivers  of,  i.  208 
Wrecking,  i.  208,  209 
Writ, 

de  bono  et  mala,  iv.  233 
hceretico   comburendo,  iv. 
109 
Great  Seal  required  for,   i. 

249 
of  admeasurement,  ii.  70 
assistance,    ii.    310 ;     iii. 

543 
attachment,  iii.  544,  581 
capias,  iv.  310 
certiorari,    iii.    072,    073  ; 
iv.   229,   231,  318-320, 
511 
corpus  cum  causa,  iv.  509 
delivery,  iii.  543 
diem    clausit     extrernum, 

iii.  709 
distringas,  ii.  594  ;  iv.  310 
ejectment,  iii.  353 
elegit,  iii.  540 
error,  iv.  220 
extent, 

immediate,    iii.    708, 

709 
in  aid,  iii.  709 
in  chief,  iii.  708 
fieri  facias,  iii.  539 
habeas  corpus,  i.  109,  110  ; 
iii.   005-008;     iv.    310, 
608-511 
mandamus,    ii.    39  ;     iii. 

008-071  ;  iv.  231,  511 
ne  exeat  regno,  i.  204 
partition,  ii.  142,  140 
possession,    ii.    310 ;     iii. 

352,  543 
23rcemunire,  iv.  154 
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Writ — cont. 

oi  procedendo,  i.  313  ;  iii.  073 
prohibition,    i.    511;     iii 

671 
quo  warranto,  iii.  071  ;   iv 

511 
right  close,  ii.  42 
sequestration,  iii.  544 
subpoena,  i.  57 
summons,    i.    190,    249  ; 
iii.  487  et  seq. 
amendment    of,    iii. 

487 
appearance     to,     iii. 

499-502,  547 
in  Chancery,  iii.  551 
et  seq. 
Probate,  iii.  000 
indorsements  on,  iii. 

490  et  seq. 
issue  of,  iii.  490 
notice  of,  in  lieu  of 

service,  iii.  498 
service    of,    iii.    498, 
499 
out     of      juris- 
diction,       iii. 
490-498 
to  Lords  of  Appeal, 
iii.  484 
supersedeas,  i.  313 
trespass,   i.  54  ;     ii.  530  ; 

iii.  320 
venire  de  novo,  iv.  399 
venire  facias,  iv.  316 
original,  i.  52,  53,  57 
prerogative,  iii.  065  et  seq. 

Writing.     See  also  Deed 
contract  in,  iii.  25-31 
to  revive  debt,  iii.  22 

Wrongful  dismissal, 

damages  for,  iii.  219 

Wrongs.     See  Torts 


Y. 

Year,  meaning  of,  ii.  81 

Year  Books,  i.  25-27 

Yearly 

tenancy,  ii.  80,  87 

Years,  estates  for.     See   Estate 
for  years 
125  ] 
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Yeomari;  definition  of,  i.  202 

York 

Archbishop  of,  i.  329 

province  of,  i.  329 
Chancery  Court  of,  i.  3-12  ; 

iii.  69(3 
Convocation  of,  i.  338 

Yorkshire, 

registration  in,  ii.  455,  458, 
478,  487 

Youthful  offenders,  iv.  419-424 
Borstal  institutions  for,  iv. 
422-424,  483,  484 


Youthful  offenders — cont. 

corporal  punishment  of,  iv. 
473,  474 

coTirt  for,  iv.  258 

detention  of,  iv.  421,  422 

industrial  schools  for,  iv. 
420,  421,  480-483 

offences  by,  iv.  254 

pardon  of,  iv.  461 

prison  treatment  of,  iv.  472, 
473 

probation  officers'  super- 
vision of,  iv.  421 

reformatory  schools  for,  iv. 
420,  480-483 
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